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Synopsis of Tenancy Laws and Decisions 
in the South 

Relating to Croppers 

'This appendix has been prepared in connection with the 1940 
Census of, A~:,ricul ture. In an attempt to· obtain information in 
addition to that contained on the regular Farm and Ranch Sched
ule and to show statistics on the major operating unit basis, a 

special Plantation Schedule was used. This schedule covered 
the operations on specified plantations including selected de
tails relating to the owner, or manager, and croppers and other 
tenants. In a summarization of the data, many decisions rested 
upon the legal status of the several types of tenants, particu
larly those called sharecroppers. 

To make the tenancy allocations and separations satisfacto
rily, the laws and decisions in the several States had to be 

co.nsulted. These decisions depended not only upon the various 
State laws, but upon numerous essential details. The summaries 
of pertinent laws and court decisions appear in the following 
pages. 

'As this appendix is published as a separate bulletin without 
the definitions and explanations found in the Census of Agri
culture volumes, a brief description of the tenure dif'f'iculties 
involved is given in this summary. 

Among the many problems which arise in taking a census, per
haps none is more important than that which involves the tenure 
or the arrangement under which agricultural lands are operated. 
The definition of a farm, or working unit, is dependent upon 
the tenure classifications which are used. 

These classifications in turn affect the number and type of 
farms a.nd farmers reported, the size of farm, the number of 
work animals, income, the acreages of various crops, expendi
tures, facilities, age, and occupancy status and all averages 
and percentages derived from these data. For example, if 
croppers were included with landowners as a single farm, it 

would make a difference for the .United States of about 567,675 
in the num,ber. of farms and of 17.9 acres in average size of 
farm; and for the South a difference of 541,291 in the number 
of farms and of 27.0 acres in average size, representing changes 
of 18.0 percent and 21.9 percent, respectively, in the totals. 

The greatest tenure difficulties result from the sharecropper 
system. Briefly, the question involved is whether the share

cropper should be considered merely a type of laborer or a farm 

operator. In reality, croppers have some of the characteristics 
of both laborers and tenants. Usually, but not always, the 

cropper works under the supervision of the plantation owner or 
manager, and the work stock is furnished to him for cultivation 
of the lands, but sometimes he also owns a work animal which is 
used on the place. Sometimes the plantation operator cares for 

and feeds the work animals in the plantation barn or stockade. 
Often, however, each cropper looks after the animals assigned 
to him. Arrangements regarding feed vary from region to region 
and from plantation to plantation. The amount and kind of ad

vances or "furnishings" as cash, fertilizer, groceries, cloth
ing, etc., also vary greatly, depending primarily upon the 

character of the tenant, local usage, and financial conditions. 
From the cropper's standpoint, the kind and amount of the crops 
paid as rent are most important and these i terns vary consider

ably. Sometimes a fixed portion of only the cash crops, such 
as cotton, is paid as rental, with varying proportions of com 

or other crops. Differing local arrangements are also made in 
regard to. the share or disposition of cottonseed, a byproduct 

of the cotton. 
For other information relating to definitions of various 

tenures, see the general reports and special studies of the 
1940 Census of Agriculture, particularly volume III and the 

Special Cotton Report. The latter is based on the size of op
erations, determined by the number of bales of cotton ginned, 
with income for the various bale gro;tps. 

For the convenience of readers a chart is presented showing 
the principal laws and decisions which determine the legal sta
tus of croppers in the various States. Since so many points 
are involved and since decisions sometimes hinge on small de

tails of' the tenant contracts, the reader is cautioned against 
using the summary without a thorough study of the material pre
sented in the 1940 Census of Agriculture volumes. 

(V) 





MEMORANDUM OF CROP-SHARING CONTRACTS 
Prepared by JAMES H. GRAVES, LL. B. 

ALABAMA 
(1) LANDLORD AND TENANT, WHEN 

The Alabama code adopted July 2, 1940, establishes the legal 

relationship between the parties when one p!irty furnishes the 

land and the other party fur_nishes the labor to cultivate it, 

as that. of landlon.l and tenant; and that regardless of whether 

the party furnishing the land also furnishes teams to cultivate 

it and o.tliler supplies. 

Title 31, Sec. 23 of the code, nrovides: 

Relationship between party furnishing land and party fur
nIsh I n·g I abor. -When one party furnishes the land and the other 
party furnishes the labor to cultivate it, with stipulations 
express or implied to divide the crop between them ;l.n certain 
proportions, the relationship of landlord and tenant, with all 
it's incidents, and to. all intents and purposes, shall be held 
to exist between them; and the portion of the crop to which the 
party furnishing the land is entitled shall be held &nd treated 
as the rent of the land; and this shall be true whether or not 
by express agreement or by implication the party furnishing the 
land is to furnish all or a portion of the teams to cultivate 
it, or all or a portion of the feed for the teams, * * * or all 
or a .portion of the planting s·eed " * * fertilizer * * * or pay 
fo·r putting in marketable condition his proportion of the crop 
after the same has been harvested by the tenant. 

The editor's note on this section states: 

In t!)e Code of 1907 what now constitutes this section was 
divid~d into two .sections, the first providing that if one of 
the parties furnished the land and the other labor and teams to 
cultivate it, the relationship of landlord and tenant existed; 

·while the other provided that if.the owner of the land also 
furnished teams to cultivate the land there was a relation of 
hire and the laborer would have a lien for his hire. By the 
revision of 1923 these two sections were combined, and the 
peculiar relation of landlord and laborer was abolished in 
Al'abama. [_Stewart v. Young, 212 Ala. 426; 109 So. 44 l1925! .] 
Prior to this revision (1923h when the relation of landlord 
and tenant existed, title to crops vested ~n the tenant, sub
ject to the la.nd·lord's lien and when the relation of landlord 
and labore.r existed title vested in the landlord subject to the 
laboz:er's lien. By this revision (1940) it seems that title is 
vested in the person cultivating the land, be he tenant or la
borer, and the landlord never has title to the crops. However, 
it should be ·observed that this section as revised does not ex
tend to cases when joint labor is contributed. (See Title 33, 
Sec. Bt, Code of 1940.) 

However., this Sec. 23 of Title 31 does not extend to persons 

raising crops "by Joint labor contribution. They become "ten

ants in.common" of the crop and each has a lien ~pon the inter

est of the ·other in such crops for supplies and materials 

furnished. 

Title 33, Sec. 81 and 82 of the 1940 Code, provides: 

Lle.n >f1.f tenant-ln-co••on on cro,p of co-te·nant.-Persons 
farming on shares, or. raising crops by joint contributions, in 
such manner as ·to ma]ce them tenants in coiiiDon in such c·rops 
* * ·~ shal~ e·ac·h have· a lien upon the interest of the other in 
such ·crops for any.balance due flor provis;Lons, * **supplies, 
* * "material, * * * labor:, * * * and money, or either, fur
nis.hed to aid in cultivating and gathering such crops * * * in 
cas·e of failure of either to contribute the amount and means as 
agreed upon by the parties, 

Sec. 82 pr6vides tl)at such lieas may be enforced by attach

ment, on the same gronnds and in the same manner provided for 

tile enforcement. of landlords' liens on crops grONI1 on rented 

lands; but this section does not prevent enforcement by any 

other remedy. 

Stewart v. Young, Post !1925). 
Lufkin v. Daves, 220 Ala. 449; 125 So. 811 l193oJ. 

(2) EMPLOYER.AND CROPPER, WHEN 

The relationship of employer and cropper or laborer is abol

ished in Alabama by 1i tle 31, Sec. 23 of the hl40 Code, and the 

relationship of landlord and tenant is established except where 

the parties by their agreement become "tenants in common." 

Since the adoption of this code, where the relationShip of 

landlord and tenant exists the title to and possession of the 

crop is in the tenant until the division thereof. The rela

tionship of "tenants in common" may exist where persons are 

farming on shares or raising crops by joint contribution. Each 

case depends on the intention of the parties as shown by their 

agreement. (See cases cited ante.) 

(3) TENANTS IN 
CROP, 

' 

COMMON OF THE 
WHEN 

"Tenants in common" are such as hold by distinct titles, and 

by nnity of possession.-Words and Phrases, Permanent ed.·, vol. 

41, p. 319, citing: 

Altabe lle v. Hontesi !Hass. J, 15 H. E. l2d! 463. 
Deal v. State, 8o S. E. 537• 14 Ga. App. 12z. 

When the landlord and tenant agreed that the landlord would 

furnish the land and mules and the tenant would cultivate the 

land, the crop to be divided, and it was subsequently agreed 

that the fertilizer would be purchased by the landlord on his 

credit but was to be paid for out of the proceeds of the crop 

at the equal expense of both parties, the court said, "Whatever 

the relationship between the parties under the original agree

ment was, the agreement to share equally the cost of the ferti

lizer made them tenants in common within the provisions of 

Title 33, Sec. 81 of the 1940 Code, and each owned a ooe-half 

interest in the .crop subject to the lien of the other for sup

plies." Johnson v. 1/cFay, 14 Ala. App. 170, 68 So. 716. 

An agreement between plaintiff and defendant for raising and 

selling pot a toes, defendant to fl!.rnish seed and plaintiff to 

furnish fertilizer and advance cost of cultivating, rents, etc.:, 

such advances to be repaid the plaintiff out of the proceeds, 

and the balance of the proceeds to be equally divided, was held 

to constitute plaintiff and defendant tenants in .common of the 

crop under Title 33, Sec. 81, Code of 1940. 

Lufkin v. Daves, 220 Ala. 443; 125 So. 811 !1930). 
Stewart v. Young, 212 Ala. 426 !1925!. 
Bend ricks v. Clemmons, 147 Ala. 590. 
Johnson v •. 1/cFay, ante. 

In the case of Hand ·v. Hartin, 205 Ala. 333; 87 So. 529 

(1921}, it was held (quotation from Syllabus): 

Where one of the parties to a farming contract was not only 
to furnish the land but to assist in the preparation of same 
and the planting of the crop·, and the other was to furnish the 
labor, teams, and tools to c1ultivate and gather the crop, they 

(1) 
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were neither "landlord and tenant" under the Code of 1907, Sec. 
4742, as amended by the General Acts of 1915, p. 134, nor 
"hirer and laborer" under Sec. 4743, as amended by the General 
Acts of 1915, p. 112, but were •tenants in common•. and governed 
by Sec. 4792 giving each of them a lien on the respective 
shares of the other for advances or contributions. 

Editor's note under Sec. 23, Title 31 [continued from the 
quotation under (1) Landlord And Tenant, p. 1]: 

Since by the revision of this Section in 1923, title to the 
property vests in the tenant, the landlord cannot maintain det
inue to recover c-rop until his pa.rt has been set aside or di
vided, but· must rely upon the enforcement of his lien, unless 
showing the relationship of tenants in common is created, then 
Title 33, Sec. 81 will demand consideration. Of course, if the 
relationship of tenancy in common existed, the landlord would 
have sufficient title, it would seem, to maintain detinue. But 
the cout•ts have not decided this point and if they did decide 
that when the relationship of tenancy in common exists between 
landlord and tenant, the landlord has sufficient title to main~ 
tain detinue before division of the crop, that will be the only 
exception to the rule that a landlord has no title in crops and 
cannot maintain detinue for their recovery. 

Crow v. Beck, 208 ALa. 444· 
WiLLiams v. Lay, 184 ALa. 54· 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

It has long been settled that the landlord's lien does not 

carry any right of possession against the tenant; that the ten

ant has the title with the right of possession and can maintain 

detinue against the landlord. 

KiLpatrick v. Harper, 119 .ALa. 452; 24 So. 715. 
Stewart v. Youn[f, 212 Ala. 426; 103 So. 44 !1925!. 

In the case of Stewart against Young (212 Ala. 426), the 

court said: 

In the absence of statute, persons farming on shares are 
tenants in common of .the crop. By the Act of March 7, 1876, P• 
172, a lien was declared in favor of each upon the interest of 
the other for excess contributions made by him. This statute 
became Sectivn 3479 of the Code of 1876 and has continued with
out change to the present. (Code of 1923, Sec. 8872) " * * by 
amendment to Sec. 4742 (Acts of 1915, p. 134) and to Sec. 4743 
(Acts of 1915, p. 112). Those· sections were made to include 
contracts where the par ties share in the cost of fertilizers 
used for the crop. We may here note that by Sec. 8807, Code of 
1923, written by the Code Committee, Sec. 4742 and 4743, supra, 
are consolidated and revised so that the contract of hire under 
Sec. 4743 no longer obtains, all such contracts being converted 
into the relationship of landlord and tenant, and the same re
lationship extended to cases not theretofore within either sec
tion. We observe the present revised section (1940 Code, Title 
31, Sec. 23), does not extend to cases where joint labor is 
contributed. So the tenants in common statute may still have 
a field of operation * * * 

In the case of Beaton v. Slaten, 141 So. 267, Court of Ap

peals of Ala., April 12, 1932, it was held: 

(1) Landlord and tenant: Contract whereby one party fur
nishes land and others labor, crop to be divided equally, cre
ated landlord and tenant relationship (Code 1923, Sec. 8807) 
Code 1940, Title 31, Sec. 23. 

(2} Tenants under share cropping agreement held to be enti
tled to possession of the crops subject to the landlord's lien 
for rent and advances, and could recover for the landlord's 
wrongful conversion thereof (Id.) • 

(3) A tenant under a share cropping a11reement so long as he 
continues the tenancy in good faith has a leasehold estate and 
is entitled to possession to the exclusion of the landlord and 
the possession of the crops when gathered merely remains as it 
is, subject to the landlord's lien }Id.). 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Code of 1940, Title 31, Sec. 15, provides: 

Lien declared: A landlord has a lien, which is paramount 
to, and has preference over, all other liens, on the crop grow
ing on rented lands for rent for the current year and for ad
vances made in money or other things of value, either by him 
directly or by another at his instance or request for which he 
became legally bound or liable at or before the· time such 

advances were made, for sustenance or well being of the 
tenant or his family, or for preparing the ground for 
cultivation, or for cultivating, ga ther'ing, saving, handling, 
or prepar+ng the crop for market; and also on all articles 
advanced and on all property purchased with money advanced, 

·or obtafned by barter in exchange for articles advanced, 
for the aggregate price or value of such articles and 
property. 

Sec. 16 of the same title pro·viLies that such rents anLI ad
vances become due· and payable on the first of November of each 

year in which the crop is grown unless otherwise stipulated. 

Sec. 25 of the same title extends to subtenants either lien 

declared by Sec. 15 where the chief tenant makes no crop or the 

crop made by him is not sufficient t0 satisfy the J.emAnLlS of 

the landlord. 
The following is a brief resume of the Alabama decisions in

terpreting these sections: 
(1) Creation of 1 ien: (a) The lien exists independent of 

the section (Sec. 20) giving the right of enforcement (West
moreland·V. Foster, 60 4la. 448; Webb u. Darrow, 227 Ala. 441, 

150 So. 357); (b) landlord and tenant relationship is essential 

to the creation of the lien, and such lien does not exist where 

there is an implied liability for use and occupation, or where 

one of the several ·tenants in common occupies and cultivates 
the entire premises (Bardin u. Pulley, 79 Ala. 381; Kennon v. 

llrt?ht, 70 Ala. 434); (c) the lien embraces e·verything of 

value, useful for the purposes enumerated, or tending to the 

substantial comfort and well-being of the tenant, his family or 

employees, but it must be for some one or more of the purposes 

mentioned in the statute (Cockburn v. llatkins, 76 Ala. 486; 

llells u. Skelton, 215 Ala. 357, 110 So. 813); (d) the lien is 

not property or the right of property,· but it is 1\ statutory 

legal right to charge the crops with the payment of the rents 

or advances, in priority to all other rights:, the property and 

right of property rema:(ning in the tenant (llilson v. Stewart, 

69 Ala. 302); (e) it is a special lien on special property and 

i"'-- limited to the price or value of the articl.es advanced that 

year and cannot be extended to or increased by the price of ar

ticles advanced in the succeeding year, though Title 7, Sec. 

967, carries over liens for unpaid balances to crops made in the 

following year (Bur!Pess u. Hyatt, 209 Ala. 472!; (f) advances 

to pay prior liens create a lien (Landrum and Co. u. Wright, 11 

Ala. App. 406, 66 So. 892); (g) a landlord can assign his lien 

under Sec. 18 of this title, but cannot assign his right to 

create a lien (Henderson v. State, 109·Ala. 40, 19 So. 733). 

(2) Priority of 1 ien: (a) The landlord's lien follows the 

property. The preference over all other liens which is ~;iven 

by the statute on the crop grown during the current year con

tinues so long as the property remains on the r((lnted premises 

and follows its removal therefr~m (Craven v. Phillips, 214 Ala. 

430, 108, So. '243). After removal the lien remains paramount 

except as against innocent purchases for:value without notice 

(Orman v. Lane,_ 130 Ala. 305, Johnson v. Pruitt, ·239 ALa. 44, 

194 So. 409 •. decided December 1939; Netropolitan Life Insurance 

Company v. R. F. C., 230 Ala. 580, 162 So. 379; Webb ·u. Darrow, 

227 Ala. 441, 150 So. 357). (b) In v:j.ew of the statute the 

landlord's lien for rent is paramount· and has preference over 

all other liens on crops growing on rented lands for rent for 

the current year (First National Bank v. BU!rne-tt, '213 Ala. 89, 

104 So. 1'?). (c) The landlord's lien for rent and advances 

dominates all claims any mortgagee may set up e'Ven though the 

mortgage was given before 'the beginning of the year (Leslie u. 

Rtnson; 83 Ala. 266; Hamilton v. Haas, 77 Ala. '283). (d) A 

mortgage upon the crop even though prior in point of time is 

subordinate to the landlord's lien created by this section 

(British de Nortga?e Company .v. Cody 135, Ala. 622; 33 So. 832; 

Nalls v. Skelton, 215 A.la. 357). (e) The landlord's lien is 
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superio.r to that of the iaborer wao works for the tenant on an 

agreement fol? 0ne-half of the crop produced (Hudson v. Wrt~ht, 

1 ALa. App. 4S3)·. (f) LB.n.ctlord's lien.covers bartered proper

ty, as where. ~ tenant. bought a cow with money advanced by the 
landlqrd and subsequ.ently, through several barters, got a mule, 
the landlord was held to have a prior lien on the mule (ButLer~ 

Keyser OiL Co. v .. llowLe, 4 Ala" App .• 483; 56 So. 258). 
(3) Enforcement: Legal title to crops grol!'ll on rented lands 

is in the tenant, subject to the landlord's lien for rent and 

advance1>· The sole. remedy for enforcement of the lien is by 

attacament (Compton v •. Simms, 209 Ala. 287, 96 So .. 185, .Code 

1940, Tt t le, 31, Sec. 20). 

Sec. 20 ,provides that the landlord or 'his assignee may have 
process of attachment for the enforcement of his lien for rent 
and advances when the same is- due and· also, .whether due' or not; 
(1) when there is good.cause to believe that the tenant or sub
tenant is about to remove. from the premises,. or dispose of the 

crop without paying such rent .and adv·ances, without the land
lord's consent; (2) when ·the tenant 'or subtenant has removed 
from tJ:Ie premises o'r otherwise dispooed of any part of the crop 
without paying the rent and advances, without the consent of 
tae landlord;. and ·(3) when the tenant has, or there is good, 
reason to believe that ·ae w:Hl, -dis:pose of the crop or articles 
or money a:dvanc!ld in fraud of the rights of the landlord. 

In the most ·recent case reported '[Johnson v.' Pruitt, 239 

Ala. 4:4.; 194 So; 409: (l939J], the court held: (1) That when a 

landlord autl}orizes the sale of cotton on which he' aas a lien 
for rent~ he has a lien on the proceeds of the sale, not de
pendent ·11ppn ,any theory· of. constructive delivery of the .cotton; 
(2) if the landlord consents in advance to the sal.e of the 
cotton grown on this leased land, .he cannot enforce his lien on 
such cotton or on tae proceeds of the sale unless in giving his 
consen·t ae s ti!JUlated that the rent lien should be paid out of 
the proceeds; and (3) aaving so stipulated, he has a lien on 
the, proceeds although there was no certain cotton set aside for 
him, . either gathered or \tnga thered, to become subj,ect to the 

sale. The, court simply .cites the Code of 11323, Sec. 8799, 
which is now T:i.tle 31, Sec. 15. 

(4) Cropper's lleh:: .. The relation . of landlord and .cropper, 

or landlord and la:bor,e:c, 1:\aving been abolished by Title 31, 

Sec. 23 o!f th,e 194D Code, the relation between the parties to a 
crop sl}aring ~fOntract is either that o!f landlord and tenant, or 
that .o!f t~nants in C01DJI!On. In the former case, the tenant has 
title l!l'ld poss~ssion o!f the cro[> su'\)ject to the landlord's lien 
for rent and advanc~s aJild no lien in favor of the tenant is re
quired. In. tl;J,e latter .relation, when the parties are tenants 
illl common each. has a lien upon the interest of the other in 
such crops f,or the balance due for provisions, suppl:i.es, teams, 

mater.i,al, lab.or, services, and money, or either * * * in case 
of a failure of .~ither. to contriblte the amotlilt and means as 
agreed upon (Code 1940, Title 33, Sec. 81). 

Such Hen may be enforced by attachment up<in fue grounds and 

in 'the. mannel:' provi.ded .for the enforc;:ement .of the landlord's 

lien on crops grown .on rented land, or by any other remedy 
. (Code 1940, 'Title 33, Sec. 82). 

(5) Mortgage r lghh of landlord: The Colie of 1940, Title 
3.1., Sec .• ·18 (Code of lOOa, Sec. 8~02), f1rovides: 

Ani·gn·;.en·t; re'med:y of llaa ig·riee.-The claim of the landlord 
fo·r rent and advances, or for 'et·th.er, may be by hi.m assigned; 
and the as., ignee . shall be invested . with all of the landlord •·s 
l-ights ain~ ·.entitled to all ~is r~medies fa~ the enf9rce'ment. 

'Dhe asSignment may be; (8!) by parole:;· or by mere delivery o:f 
the .!>Emt note,·. or by appropriate words ih a mortgage (B~nnett 

.v. NcKee, i44• Ala. 60~ .• 38 So. 1.29); lb) the. 'assignment may be 
by a mortgage or o•therwise (Ballard v. lfayfield, 107 Ala. 396, 

18 So. 29f 'g'arrow l:i. Wooley, 149 .. Ala. 373, 43 So. 144); (c) it 
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is not required to be recorded (Bennet v. NcKee, 144 Ala. 601, 

38 So. 443); (d) the landlord cannot assign the right to make 

advances to the tenant sin.ce the right is statutory and the 
statute does not embrace such a case (Leslie v. Henson, 83 Ala. 

266 3 So. 443, applied in Johnson v. Prut tt, ante). 

(6) ~tgage rights of cropper: The relation of landlord 
and cropper being abolished in Alabama by Code 1940, Title 31, 
Sec. 23, and a tenant in a crop-sharing contract having title 
and possession of the crop sUbject to the landlord's paramount 

lien, for rent and advances, the tenant would have the same 
right to mortgage crop as any other property, subject, of 
course, to the landlord's prior lien. 

Prior t.o the Code o!f 1940, the "cropper," or laborer, would 
have had a lien for wages against the crop produced by him, and 

subject to the landlord's lien for rent and advances, under the 
:following section o!f the code: 

Title 33, s'ec. 18, Code of 19~0.-Lien in favor of agricul
tural laborers and su.,erintendents: Agricultural laborers and 
superintendents of plantations shall have a lien upon the crops 
grown during the current year, in and about which they are em
p'!oyed, f'or the hire and wages due them f'or labor and services 
rendered by them in and about the cultivation of' such crops 
und·er any contract for such labor and services; but such lien 
shall be sub.ordinate to the landlord's lien f'or rent and ad
vances, and to any other lien f'or supplies f'urnished to make 
the crops. · 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Code o:f 1940, Title 31, Sec. 24, provides: 

Te.nant fai I ing or refusing to plant crop; rented preaises 
recovered by landlord,-In any case in which a tenant of' f'arm 
lands shall f'ail or ref'use, without just cause or excuse, to 
prepare the land and plant his crops, or a substantial portion 
of' such crop to be grown as is usually planted by that time, on 
or before March 20, he may, at the election of' the landlord, be 
required to surrender and vacate the rented premises and upon 
making such election, and upon notice thereof' to the tenant, 
the landlord may proceed to recover possession of' the rented 
premises by an action of' unlawful detainer. 

Code of.1940, Title 31, Sec. 13, provides: 

Abandonaent of prealses; crops.-·When a tenant abandons or 
removes f'rom the premises or any part thereof', the landlord or 
his agent or attorney may seize upon any green or other crops 
grown or growing upon the premises or any part thereof' so aban
doned, whether the rent is due or n·ot. If' such green or other 
crop, or any part theraof', is not fully grown or matured, the 
landlord or his agent or attorney may cause the same to be 
properly cultivated, so f'ar as may be necessary, to compensate 
him f'or his labor and expenses and to pay the. rent and advances. 

The tenant may at any time be~ore the sale o!f the property 
so seized redeem the s arne by tendering the rent and advances 
d11e, aria reasonable expenses and expenses of cultivation and 
harvesting or gathering the same. A tenant's willful failure 
to cultivate crops at the proper time constitutes abandonment, 
but differences of opinion as to cultivation. do ~ot warrant 

seizure. A landlord seizing crops wrongfully is not entitled 
to expenses. The bUrden of proving abandonment is on the party 

asserting it and the question o!f abandonment is one of. !fact !for 
the jury to determine (Heaton v. Slaten, 25 Ala. Am>. 81, l41 
So. 267). 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

Since the relatiOn between the parties to a crop-sharing coo
tract, in Alabama, is that of landlord and tenant, the tenant 
could bring action in breach of contract against the landlord 
for violation of the agreement by him. Also, being entitled to 
poss·ession o!f the .crop subject to the landlord's lien for rent 
and advances, he cruld recover for the landlord's wrongful em
version [Heaton v. Slaten, 141 So. 267 (1932), p. 2, ante]. 
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When the parties are tenants in common, they may proceed 

under Title 33, Sec. 81, of the Alabama Code, ante, p. 1. 

ARIZONA 
(1) LANDLORD AND TENANT, WHEN 

There is no statutory' definition of the relationship exist
ing, between the parties where a person having no interest. in 

the land owned by another far~ it in consideration of receiv

ing a portion of the products for his labor. 

Vol. 24, Cyclopedia of Law, p. 1464, distinguishing between 

leases and contracts of employment, states the general rule to 
be: 

The general rule is that one who raises a crop upon the 
lands of another under a contract to raise the crop for a par
ticular part of it is a mere cropper, and, where there is a 
joint occupation or an occupancy which does not exclude the 
owner from possession, the contract is a mere letting on 
shares, and the relationship of landlord and tenant is not cre
atecl thereby (citing Romero v. Dalton, 2 Ariz. 210, 11 Pfl.c. 
863, ;, os·t). " "' * Now, however, this dis tinction is no longer 
made and the intention of the parties as expressed in the lan
guage they have used, interpreted in the light of surrounding 
circumstances, controls in determining whether or not a given 
contract constitutes a lease (citing Gray v. Robinson, 4 Ariz.· 
241, '33 Pac. 712!. 

Amer. and Eng. Encyclopaedia of Law, 2d, vol. 18, p. 173, 

states the rule as follows: 

The question whether an agreement constitutes a lease· or an 
occupancy on shares has chiefly arisen in the case of agree
ments relating to farming lands whereby one party agrees to 
cultivate the land and is to receive as compensation therefor a 
share of the crop grown. Under such an agreement the relation
ship of the parties is not that of landlord and tenant (citing 
Gray v. Robinson and Romero v. Dalton, ante). ' 

The general rules for determining the character of any 

agreement are stated as follows: 

(a) In general: The courts ha:ve found it difficult to fix 

any general rule by which to determine whether the carrying on 

of farm operations by one not the owner, for a share of the 

crops, constitutes him a tenant, and the authorities in the 

different States, and even in the same State, are not perfectly 

uniform. It may be said, however, that there are certain rules 

now recognized as having a material influence in determining 

this ouestion, though none of them can be said to be conclusive. 

(b) Intention of parties: The chief criterion in determin

ing whether the relationship is that of landlord and tenant or 

of cultivator on shares is * * * the intention of the parties, 

which is to be determined from the special terms of the con

tract, the subject matter, and the surrounding circumstances 

(citing Gray v. Robinson, post). When the agreement is verbal 

and the evidence as to the intention of the parties is con

flicting, the question of intention is for the jury (Boward v. 
Jones, 50 Ala. 67). 

(c) Public policy: It has been held that public policy is 

best subserved by holding the relationship between the parties 

to be that of landlord and tenant * * * and the courts should 
lean toward a construction creating such a relationship (citing 
Birmin~ham v. Ro~ers, 46 Ark. 254; see also Ferris v. Ra~lan, 

121 Ala. 240; Ponder v. Rhea, 32 Ark. 435). 

(d) The manner in which the crops are to be divided tends to 

show whether the agreement is intended to create the relation
ship of landlord and tenant or that merely of an occupant on 
shares or "cropper." 

(e) Stipulations in the agreement inconsistent with the gen
eral rights of the parties occupying the relationship of land
lord and tenant are of material force in construing the agree
ment as not creating the relationship of landlord and tenant 

(citing HcCatchen v. Crenshaw, 40 S. C. 511). 

(f) Reservation of rent Eo Nominee: Great weight ·in favor 
of an intention to create the relationship of landlord and ten
ant has been given to an agreement resel'ving a part of the. 
crops as rent eo nominee (citing Harrison v. Ricks, 71 N. c.· 7; 
Durant v. Taylor, 89 N. C. 351). ***This is not conclusive, 
however (Ponder v. Rhea, 32 Ark. 4.35; Haywood v. Ro~ers, '73 
N. C. 320). 

(g) The use of technical Words· of demise will, as a rule, 

render the agreement a lease and create the relationship of 

land;tord and tenant [Swanner v. Swanner, 50 Ala. 66; Gray v. 
Robinson (Ariz. 1893), 33 Pac. 712]. This is not conclusive 

where the subject matter and situation of the parties show that 

it was not the intention of the parties to create the relation
ship of landlord ancl tenant /Ferris v. Ba~lan, 121 Ala. 24.0; 

Harrison v. Ricks, 71 B. C. 7). 
(h) Question whether the agreement confers upon the cultiva

tor the exclusive possession of the premises is a material fac
tor in determining the character of the agreement. If it does 

confer exclusive possession, it is a relationship of landlord 

and tenant, and contra (citing Gray v. Robinson, post). 

(i) In earlier. cases the courts considered the duration of 

the agreement a material factor. Thus, if' it was for one crop 

only, it was a cropper's contract, bUt if for two or more crops 

it created the relationship.of landlord and tenant. 

(.J) The fact that the agreement required the owner to fur

nish a part of the seed or implementS does not seem to be of 

any moment in determining the character of the instl'Ument; at 

least it is not controlling (Redman v. Bedford, 80 Ky. 13; 

Hatchell b. Kimbrou~h, 49 N. C.; Harrison v. Ricks, '71 N. C. 7). 

(2) EMPLOYER AND CROPPER, WHEN 
In a. very early Arizona case, Romero v. Dalton (1886), 2 

Ariz. 210, 11 Pac. 863, the Supreme Court of Arizona held that 
where a person having no interest in the land owned by another, 
farms it in consideration of receiving a portion of the crop, 
such arrangement is a cropper's contract which created neither 
the relationship of landlord and tenant nor of- partnership be
tween parties. 

In the later case of Gray v. Robinson (1893), 4 Ariz. 24., 33 

Par.. '112, Robinson had entered into a contract with one Thomas 

for cultivating his (Robinson's) land and sharing the crop. 

After Thomas had raised, cut, and stacked the wheat, Gray, the 

sheriff, seized it under an execution on a judgment against 

Thomas. Robinson, learning that the wheat was in the posses

sion of the sheriff, sued said sheriff for possession of the 

wheat and recovered it. The case arose on appeal with the 

sheriff, Gray, the appellant and Robinson the appellee. 

The court in stating the case said that the principal con
tention grew out of the interpretation to be put on the con
tract between Robinson and Thomas. Appellant contended that it 

was a con tract of lease creating the relationship of landlord 

and tenant and the appellee contended that it was a contract of 

hire or a "cropper's contract." The court said: 

A cropper's contract * * *may be defined generally as one 
in which one agrees to work the land of another ·for a share of 
the crops, without ob,taining any interest in the land or owne-r
ship in the crops before divided* * *· The authorities are 
somewhat conflicting as to what w,ords will constitute a con
tract one of lease, and what will constitute .one of hire. The 
general rule as laid down by the weight of authority is that 
the char11cter of a contract to cultivate land on shares is to 
be determined by ascertaining the intention of the parties as 
expressed in. the language they have used •. If the language used 
imports a present demise of any character by which any interest 
in the land passes to the occupier, or by which he obtains a 
r.ight of exclusive. possession, the contract becomes one of 
lease and the relationship of landlord and tenant is created 
(Putnam v. Jfise, 37 Am. Dec. 314, and cases therein cited). 
If on ·the other hand there be no language in the contract 
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importing a conveyance of 'any interest in the land, but by the 
express terms of the ·contract the general possession of the 
land is· r'!served to the owner, the occupant becomes a mere 
cropper and the relationship of master and servant exists be
tween him. and 'the 011ner (citing among other cases Romero v. 
Dalton, supra). 

The .court then held the title and possession bf both the 

land and the crop being in Robinson, 'lhomas had no such. inter

est as would render it liable tQ executiotJ. for his debt so long 

as it remained en masse. 
OVer 40 years later in the case of S. A •. Gerrard Co. u. 

Cannon 11934), 4.3 Artz. 1;4. 28 Pac. {2d) 101.6, it was held by 
th.e Supreme Court of Arizonf!, tha.t. Japanese· growers on a con
tract to produce, harvest, pack, and deliver crops to the ship

ping station for a specified percent of the net profits were 

"~roppers and employees" and, within the line of their duties, 

agents of the landowner. The court said as to the status of 
the growers: 

Under the contract the growers. had no interest in the land 
and none in the crops. · They were to be compensated out of the 
profits realized from the crops. Thai~ status. is that known in 
law .as •croppers•; that is, •one who having no interest in the 
land works i.t in consideration of receiving a . portion of the 
crop· for his labor" (citing 17 c. J. 382, Sec. 9). In Gray v. 
Rob.Jnson (supra) we said: "Under such a contract the occupier 
becomes merely the servant of the owner of the land, being paid 
fo:r his labor in a share of the crop." (See als.o Romero v. 
Dalton, i2 Ariz. :210, 11 Pac. 863.) 

(3) TENANTS IN COMMON DF THE 
CROP,· WHEN 

Neither the statutes· nor the decisions in Arizona recognize 
the relationship of tenants in common between the parties to a 
crop-sharing·contract. 

For a discussiotJ. of tenants in common in general see this 
·Memorandum, pp. 18, .. 19, under Mississippi, 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

I:t follows from the decisions cited under the first three 

headings that the'· title to the crop prior to division is deter

mined by the relationship of the parties; that is, where the 
relationShip·. of landlord and tenant exists, title to the crop 

is always in' the tenant until final division in a.ccordance with 

the f!.greement, and where the relationship is that o:f employer 

and laborer (or cropper), title to the crop is in the landlord 
at all times prior to actual division. 

When they are ·tenants in common, they "hold by several and 

distinct titles and by unity of possession" (Words and Phr'ases, 

Permanent ed .• , vol. 41, p. 319). Whatever their relationship, 
it ml:lSt be determined by the intent of the parties interpreted 

by· the language they have used and ih the ligtlt of the circum

stances of each case [24 Cyc. 14.64.; Gray u.. Robinson, 4 Ariz. 

24.1, 33 Pac. 712; Gerrard v. Cannon 11934.), 43 Ariz. 14., 28 
Pac. (2d) 1016]. 

Where there is no demise o:f the premises by the owner to the 
grower, he (the ·O'Wlier) retains title and possession and has 

title to the crop raised until it is divided. Where there is 

any demise ·of the premises, the relationship of· landlord and 

tenant results .and title ·to and possession .of the crop is in 

. the tenant (24. Cyc. 1464.; Gray u. Robinson, supra). 

(5) LIEN QF THE PARTIES ON 
. THE CROP . 

The Arizona Code of 1939, ·Sec. '71-306, provides: 

La·ndlo:rd·•s· lhn fo·r'rent: 'The landlord shall' have a lien 
upon. the propert,Y of his tenan·t' not exemp•t · •by law, 'placed upon 

or used on the leased premises, until his rent is paid. If the 
tenant fails to allow the landlord to take possession of such 
property for the payment of the rent, the landlord may reduce 
such property to his possession by action to recover posses&ion 
and may hold or sell the same for the purpose of paying sa1d 
rent. The landlord shall have a lien upon the crops grown or 
growing upon the leased premises for rent thereof whether pay
ment is payable in money, articles of property or products of 
the premises, and also for the ·faithful performance of the 
terms of the lease, and such lien shall continue for a per.lod 
of ·six (6) months after the expiration of the term for which 
the premises were leased, Where the premises are sub-let or 
the lease assigned., the landlord shall have the like lien 
against the sublessee or assignee as he has against the tenant, 
and may enforce the same in like manner. 

In Scottsdale Gtnntn~ Company u. Lon~an, 24 Ariz 356 

(1922), the court held as stated in the Syllabus: 

The right of a landlord to take possession o'f a crop of a 
tenant in order to preserve and protect his lien for rent 
(under Sec. 71-306 above) may be asserted in an action of re
plevin against him to whom the crops were delivered by the ten
ant while rent was unpaid. 

The U. s. Circuit Court of Appeals in Gila Water Co. u. 
International Ftnance Corporation (1926), 13 F (2d), p. 1, held 

that under the civil code of Arizona o:f 1913, parf!.gl'aph 3671 

(now Sec. 71-306 of the 1939 Code), giving a landlord a lien 
for rent on crops grown on the land, to continue for six months 

after the expiration of the term, he is not required to take 
possession of the crop througtl replevin or other legal proceed

ing, and does not waive his lien by bringing suit in equity to 

collect rent and foreclose the lien. 

Before the diVision of the crop, the whole of it is the 

property of the landlord, and the cropper has no legal title to 
any part thereof which can be subjected to the payment of his 

debts or which he can assign or convey to a third person 

(KcNeely v. Hart, 32 N. C. 63, 51 Am. Dec. 377: State u. Jones, 

19 N. C. 54.4). 
When the respective rigtlts in the crop have been adjusted 

and the cropper's part specifically set aside to him,, the title 

thereto is in him and he may mortgage or dispose of same at 

will (Forks v. Webb, 48 Ark. 293, 3 S. 11. 521). 

Where the relationship of landlord and tenant exists, the 

tenant has title to and possession of the crop and migtlt mort

gf!.ge same subject to the prior lien of the landlord given lilln 

under Sec. 7J-306 of the code. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

I:f the cropper abandons the c<intract before completion, he 

cannot recover for a partial performance, and his interests 

become vested in the landlord, divested of any lien which may 

have attached to it for agricultural advances while it was the 

property of the cropper (Thi~pen v. Let~h, 93 N. C. 47). 

If a cropper fails to begin the labor contracted to be done 

by lilln, or having begun without good cause fails to continue 

it, the landlord may maintain forcible detainer and dispossess 

him !Wood v. Garrtston, 23 Ky. L. Rep. 295, 62 S. 11. 728). 

Where a landowner contracts with one to crop his land 

and to give him part of the crop .after pf!.Ying all advances, 
and the crop has not been divided, such cropper is not a 

tenant but a mere employee, and :the ownership of the entire 

crop is in the landowner:, and if the cropper forcibly or 

against the consent· of the landowner takes the crop from the 

possession of the landowner, such taking is larceny, robbery, 

or other offense according to the circumstances of the case 

(Parrish u. Com., 81 Va. 1), See also Shea v. Wood, 20 Artz. 

437 11919). 
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(7) REMEDY, IF LANDLORD VIOLATES 

AGREEMENT 

The remedy of the cropper against the owner of the land for 

breach of the contract in refusing to permit him to perform is 

to recover the value of the contract at the time of the breach, 

which may be more or less than the value of the labor per

formed (Cull v. San Franc tsco &c Land Company, 124 Calif. 591, 

57 Pac. 4-56). 

Where the parties are employer and cropper, the cropper is a 

laborer and receives a share of the crop as wages. Under Sec. 

62-215, Arizona Code of 1939, a laborer's claims for wages take 

priority over levies and attachments. The section reads in 

part, as follows: 

llagea to take priority over attachments and levin-Proce
dure: In case of levy under execution, attachment, and Like 
writs, except where such writ is issued in an action .under this 
article, any miner, mechanic, salesman, servant, or laborer who 
has a claim against the defendant for labor done may give no
tice of his claim, sworn to and stating the amount thereof, to 
the creditors and defendant debtor, and to the officer execut
ing the writ, at any time within three days before the sale of 
the property levied on. " * * (The Statute then sets out the 
procedure to be followed.) 

ARKANSAS 
(1) LANDLORD AND TENANT, WHEN 

The Statutes of Arkansas do not define the legal relation

ship between the parties to a sharecropper agreement, but that 

relation has been judicially determined in very numerous deci

sions of the Supreme Court of Arkansas. A leading case is: 

Ha71Ullock v. Creekmore, 48 Ark. 264; 3 S. W. 180 (Nov. Term, 
1886). 

Land.owner and cropper-Title to crops: Hammock let Stewart 
have land to cultivate for one year, under an oral agreement 
that he would furnish the land, teams and farming utensils, and 
the crop ·was to be his, but after receiving one-half for the 
land, etc., and enough of the residue to pay for the supplies 
furnished, he would deliver what remained to Stewart. After 
the crop was raised, Stewart sold part of it to Creekmore, and 
Hammock sued Creekmore for conversion of it, asking a recovery 
to the extent of his interest in it. Held: That under the 
contract Stewart was only a laborer for part of the crop as 
wages; the crop belonged to Hammock, and he was entitled to re
cover for the conversion. 

In the opinion the Court said: 

The settled construction of such contracts by the courts is 
that the title to the crop raised vests in the landowner. If 
the terms of the con tract had been such as to indicate the in
tention to create the relationship of landlord and tenant, as 
in Alexander v. Pardue, 30 Ark. 436, and Birmingham v. Rogers, 
46 Ark. 254, the title to the crop would have been in Stewart, 
the tenant, subject to the landlord's lien for rent, and the 
landlord could have maintained no action at law against Creek
more for converting any part of it. Anderson v. Boles, 44 
Ark. 108. 

In Tinsley v. Crai~e. 54 Ark. 346; 155 S. II. 897 (decided, 

1891), the court recites the facts as follows: 

Dunn raised a crop of cotton on Tinsley's iand under a pa
role contract which both parties denominated a contract upon 
the shares. Tinsley states the terms in the following lan
guage, viz: "I was to furnish the land, teams, tools and feed 
for teams, and Dunn was to do the work in making the crop. 
Each one was to gather his half of the crop as nearly ·as prac
ticable, and, after being gathered and hauled to the gin, if 
there was any difference it was to be equalized. Dunn was to 
pay me out of his half for what he got from me. • 

A p.art of the crop was removed from the premises and Tinsley 
caused the residue to be attached in the field for the purpose 
of enforcing the landlord•·s lien for supplies furnished Dunn. 
(This lien was asserted under Sec. 8846, Pope's Digest of 
Arkansas Statutes.) 

Craige intervened, and claimed Dunn's interest in the cot
ton, and the· main question for determina.tion is.: Was Dunn 
either a tenant or employee of Tinsley within the meaning of 
the Act. If he occupied either of those relations, the Act 
applies and the lien exists. * * * Inasmuch as the possession 
of the land was not surrendered, and the contract vested no 
interest in it (the land) in Dunn, he was not a tenant within 
the meaning of the previous dec is ions of this court.. (The 
court then cites Hammock v. Creekmore, ant-e.) * * * 

In attempting to ascertain the relationship in which the 
parties stood to each other the Circuit Court made the owner
ship of the crop the test. But the title to the crop is not 
the criterion for determining the relationship that exists be
tween the parties. Tha.t is governed by their intent, and is 
determined by the 'terms of their contract. If there is a de
·mise or renting of the premises, ·with a atipulation that the 
landlord shall receive his rent by becoming an owner in an un
divided interest in the ct op, the relationship of landlord and 
tenant exists as to the premises, and the parties are tenants 
in common of the crop. 

Putnam v. Wise, 37 Am. Dec. 309, and note p. 318. 
Johnson v. Hoffman, 53 Mo. 504. 

In the much la~er case of Barnhardt v. State (October, 1925) 

the Supreme C~urt of A,rkansas· stated the rule in this manner: 

Barnhardt v. State, ·169 Ark. 567, 275 S. It'., 909-The dis
tinction pointed out in the case of Ha71Ullock v. Creekmore (an.te) 
has been consistently recognized by this court in later cases 
!Rand v. lt'aLton, 1930 Ark. 431; lt'oodson v. McLaughlin, 150 
Ark., 340; BourLand v. McKnight, 79 Ark. 427!. 

The distinction may appear to be finely drawn between a ten
ant who pays half the crop for the use of the land and liv-e
stock and feed therefor, with the necessary tools and imple
ments to grow the oer·op, and one who makes a crop as an employee 
to whom these things are furnished and who is given for his 
labor one-half of the crop to be grown by him. 

But this distinction has been recogni~ed by this court in 
many instances. It had been recognized prior to the case of 
Hammock v. Creekmore (ante). The earlier cases were there re
viewed and the law in regard to title to crops grown •on 
shares" was there restated to be as follows: 

If the shareeropper raises a crop for the landlord as wages 
for his work, the title to the crop vests in. the landlord, and 
the sharecropper has a lien thereon for his labor. If the 
sharecropper is to pay one-half of the cro.p for the use of the 
land, with the tools and teams and feed therefor, then the 
title to the crop is in the tenant, and the landlord has a lien 
thereon, and, in addition, the landlord has a lien for any nec
essary supplies of money or provisions to enable the tenant to 
make the crop, but the title to the crop is in the tenant. 

This rule had a peculiar application in this case. The ap

pellant, Barnhardt, was convicted under an indictment charging 

him with having aided and abetted one Osborne in embezzling 250 

pounds of seed cotton belonging to Alfred Sohm. The trial 

court instructed the jury: 

If you find * * " that Osborne made a contract wi·th Alfred 
Sohm by the terms of which he was to be furnished by the said 
Sohm with the land, farming implements and seed to make a crop, 
and that he the said Osborne was to receive for his labor one
half of the proceeds of such crop, and that the said Osborne 
raised the cotton mentioned and described in the indictment 
pursuant to said contract, then the title to such cotton w·as in 
the said Alfred Sohm and it was his property. 

The Supreme Court in its opinion declares: 

This instruction is a correct declaration of the law and was 
properly given. But the tr·ial court should also have given the 
converse thereof, embodied in i-nstruction· No. 7 requested by 
the appellant, as follows: 

"If you find from the evidence that Sohm and Osborne entered 
in.to an agreement whereby S ohm rented to Osborne the land on 
which the cotton·alleged to have been embezzled was grown, and 
that the ·said Os·borne agreed to pay the said Sohm one-half of 
all cotton raised on said land as rent therefor, then your ver
dict will be not guilty .• • * " * It follows that the appellant 
co11ld not have aided and abetted Osborne in embezzlinp; cotton 
to which he had legal ti.tle. 

Continuing, the Supreme Court says: 

These instructions (to the jury), had .bo·th been given, would 
have submitted to .,the jury the q)lestion whethe:r Os·borne was a 
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tenant or whether he was a oiere laborer. Instruction No. 7 
should have been given so that the jurr would have been advised 
what the dis tinction was between a sharecropper who makes a. 
crop for the. landlord under an agreement to pay as rent a given 
portion o"f the crop, and one who makes a crop for the landlord 
under a contraet to be paid as wages for his labor an agreed 
share thereof',. this dis tine tion bej ng 1eterm1na tive of the 
question of title to the cotton. The question of whether the 
agreement between the parties is one of landlord and'tenant, or 
employer and· -employee,- is a question of fact to be determined 
in each case when the ownership of the cr.op is. in <JUes tion. 

In the still later case ,of. CampbelL v. Anderson, 189 Ark. 

671; 74 S. II. (2d) 782 {decided in 1934) (Syllabus): 

·Landlord and tenan-t-Title to cropa: Where a sharect>opper 
raises a crop for th.e landlord, and is to receive a part of the 
crop as wages, the title to the crop vests in the landlord; but 
where the sharecropper rents the land and pays one-half of the 
c·rop for its use, the title to the crop is in the tenant. The 
landlord's lien on his tenants crop is. superior to the lien of 
laborers asserting liens thereon. The landlord's lien for ad
v-ances made th.e cropper on his interest in the crop is also 
superior to the lien of laborers·. 

The Court cites: flammock v •. Creekmore, (ante). 
Barnhardt .v. State (an~e). 

(2) EMPLOYER AND. CROPPER, WHEN 
·o·efiriltl.on of •cropper. •-A cropper is one who, having no 

interest in the land, works it in consideration of receiving a 
portion of the crop for his labor. 17 CorPus Juris, p. 382. 

The cropper's contract gives the cropper no legal possession 
of the premises further than as an emploree; the legal posses
sion is in the landlord * * * . Before the division of the 
crop the whole is the property of the landlord, and the cropper 
has no legal title to any part thereof, although in some juris
dictions the parties are held to be tenants in common. 

Ark. -Bourland v. NcKni[!ht, 79 Ark. 427; 96 S. ft'. 179· 
Hawuneck v. Creekmore, (ante,· under L. & T. p. 6). 

(3) TENANTS IN COMMON OF THE 
CROP, WHEN 

Definition-Tenants in Common and Joint Tenants: 

Joint tenancy requires unities of time, title, interest, and 
possession (Words· and Phrases; Reid v. Cromwell, 183 A. 7?8; 
134 He. 18M. 

The difference between tenants in common and joint tenants 
is the right of survivorship, which has been abolfshed in many 
!States. Joint tenancy exists where a single estate in real or 
personal property is owned by two or more persons under one in
strument or act of the parties [Fullerton v. Storthz Bros., 
ll'lfc., 77 S. fl'. l2dJ 996; 190 Ark. 198]. 

Tenants in common are such as hold by several, and distinct 
titles, and by unity of possession IDeal v. State, Bo S. E. 
537• 14 Ga. App. 121). 

If the in•tention to become tenants in common had been· indi
ca.!;ed; th<m the title would have vested as in other chattels 
held in common* * * . !Hamby v. lfall, 48 Ark. 135.) 

In tae case of Harnwe ll u. Arkansas Rice Growers Co-op. 

Assn., 169 Ark. 622; 276 S. 11. 371, it was held (quoting from 

the Syllabus): 

Landlord and iherecroppar-Title to the crop: If the con
tract between the landlord and one making the crop on his place 
shows that the parties intend to become tenants in common, the 
title to the crop raised vests as any other chattels held in 
common, and either one of the common owners may maintain an 
action against one who converted the property to his use for 
the value of' his interest. ·(The last "his·• meaning the inter
est of the tenant in common',) 

And in Pins ley u. Craige, (an:te p. 6): 

In attemp.ting to ascertain the relationship in which the 
parties stood to each othe·r the Circuit Court made the owner
ship of the crop the test. But the title to the crop is no·t 
the ·criterion f'or determining. the relat:Lonship that exists be
tween th,e parties. 'Thih is governed by their intent, and is 
determined by the terms of' their contract, If there is a de
mise or 'renting of the premises, with a stipulation that the 
landlo·rd sha;J.l receive his rent by becomi.ng an owner in an 

undivided interest in the crop, the relationship of landlord 
and tenant exists as to the premises, and the parties are ten
ants in common of the crop. 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

The question of' title to the crop prior to division of it 

between the parties is dependent on the relation existing be

tween them, i.e.: 

(1) If the relation is landlord and tenant, the tenant has 

legal title to the crop before division. 

(2) If' the relation is landlord and cropper (or laborer) the 

title to the crop is at all times in the landlord and the crop

per never has title to his share until after division. 

Hammock v. Creekmore, 48 Ark. 264; 3 S. ft'. ~Bo (Nov. Term, 
1886) (ante). 

Tinsley v. Craif!e, 54 Ark. 346; 155 S. ft'. 897 {decided, 
1891) (ante). 

In the much later case of Barnhardt u. s.tate (October, 1925) 

the Supreme Court of Arkansas stated the rule in this maii'ler: 

Barnhardt v. State, 169 Ark. 567, 275 S. ft'., 909. The dis
tinction pointed out in the case of Hammock v. Creekmore (ante) 
has been consistently recognized by this court in later cases 
(Rand v. lfalton, 130 Ark. 431; lfoodson v. NcLau~hlin, 150 Ark. 

340,' Bourland v. JlcKni[!ht, 79 Ark. 427). The distinction may 
appear to be finely drawn between a tenant who pays half the 
crop for the use of the land and livestock and feed therefor, 
with the necessary tools and implements to grow the crop, and 
one who makes a crop as an employee to whom these things are 
furnished and who is given for his labor one-half of the crop 
to be grown by him. But this dis tinction has been recognized 
by this court in many instances. It had been recognized prior 
to the case of Hammock v. Creekmore (ante). The earlier cases 
were reviewed and the law in regard to title to crops grown •on 
shares• was there restated to be as follows: 

If the sharecropper raises a crop for the landlord as wages 
for his work, the title to the crop vests in the landlord, and 
the sharecropper has a lien thereon f' or his labor. If the 
sharecropper is to pay one-half of the cro;>p for the use of the 
.land, with the tools and teams and feed therefor, then the 
title to the crop is in the tenant, and the landlord has a lien 
thereon, and, in addition, the landlord has a lien for any nec
essary supplies of money or provisions to enable the tenant to 
make the crop, but the title to the crop is in the tenant. 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Landlord's lien for rent: 

Sec. 884{\, Pope's Digest; Act of July 23, 1868-Every land
lord shall have a lien upoh the crop growing upon the demised 
premises in any year for rent that. shall accrue for such year, 
and such lien shall continue for six months after such rent 
shall become due and payable. 

(See Neal v. Brandon, 'll Ark. 79 for construction of this 

section, and as to when the relation of landlord and tenant 

exists.) 

The landlord has a lien on the entire crop for the rent 

whether the crop is raised by a tenant or a subtenant (Jacobson 

v. Atkins, 103 Ark. 91). 

A landlord's liens for rent and for supplies are superior to 

that of a mortgage, so, as against a mortgage of the subten

ant's crop, the landlord may apply the proportionate part to 

his lien for rent (JJorgan u. Russell, 151 Ark. 405; 236 S. 11. 

602). 
The landlord does not have a lien on his tenant's crop for 

rent accruing in previous years (Henry v. Irby, 170 Ark. 928; 
282 S. II. 3). 

In the more recent case of Clell'.liZOns v. B!Jars, 197 Ark., 300, 
122 S. II. (2d) 652 (Dec. 12, 1938), it was held that the order 

of the Conciliation Committee (under the Fra zier-Lempke 
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Bankruptcy Act) permitting the appellants to sell the cotton on 

which appellee had a lien for rent and supplies, was beyond his 

jurisdiction and, therefore, void. 

Sec. 8844 of Pope's Digest of Arkansas, 1937 and Suppl. 

provides: 

Liens under verbal contract-(Sec. 9, Act. Mar. 21, 1883.) 
When no written contract is made under this act, the employer 
shall have a lien upon the portion of the crop going to the em
ployee for any debt incident to making and gathering the crop 
owing to such employer by such employee, without any necessity 
for recording any contract of writing giving such lien, and in 
such case no mortgage or c·onveyance of any part of the crop 
made by the person cultivating the land of another shall have 
validity, unless made with the consent of the employer or owner 
of the land or crop, which consent must be endorsed upon such 
mortgage or conveyance; provided, no such endorsement shall 
bind the party making it to pay the debt unles-s expressly so 
stipulated. 

In Commoditu Credit Cornoration v. Usrey, 199 Ark. 4.06; 133 

S. W. I 2d) 887 (decided Dec. 4, 1939), the Court held that a 

landlord has a lien for rents and advances due from tenant 

which may be enforced by appropriate action within six months 

from due date; citing Sec. 8845. 

Landlord's lien for advances: 

(Sec. 8846, Pope's Digest; Act of Apr. 6, 1885):--If any 
landlord, to enable his tenant or employee to make and gather 
the crop, shall advance such tenant or employee any necessary 
supplies, either of money, provisions, clothing, stock, or any 
necessary artie les, such,l andlord shall have a lien upon the 
crop raised upon the premises for the value of such advances, 
which lien shall have preference over any mortgage or other 
conveyance of such crop made by such tenant or employee. Such 
lien may be enforced by an action of attachment before any 
court or justice of the peace having jurisdiction, and·the lien 
for advances and for rent may be joined and enforced in the 
same action. Cases cited: 

Few v. MitcheLl, 8o Ark. 24'J· 
Tinsley v. Craife, 54 Ark. 346, ante. 
Noe v. Layton, 69 Ark. 551. 

When a landlord endorses his consent on a written agreement 

between his tenant and the employees of that tenant, then and 

only then the lien of such employees has precedence over the 

landlord's lien (Sec. 8847). Subrenters are only liable for 

the rent of such portion of the premises as are cultivated or 

occupied (Sec. 8848) . [Dulaney v. Balls, 193 Ark. 701; 102 

s. w. (2d) 887.] 

Purchasers of ginner receipts are not innocent purchasers as 

against the lien of landlord or laborer (Sec. 8849). 

Sec. 8850 makes it unlawful for a lessee of lands who has 

sublet a portion thereof to collect any rent from the subtenent 

before final settlement with the landlord, without a written 

direction from the landlord to the subtenant stating the amount 

of rent authorized to be collected and Sec. 8852 makes it a 

misdemeanor for principal tenant or his agent to collect rent 

from subtenants without first having paid or settled with the 

landlord (Act Apr. 7, 1893). 
Any landlord with a lien on the crop for rent is entitled to 

a writ of attachment for recovery of same, whether the rent is 

due or nat; (1) when the tenant is about to remove the crop, 

(2) when he has removed any portion of it without the land

lord's' consent. (Sec. 8853.) (Dec. 28, 1860.) 

Stone v. Lount, 174 Ark. 825, 296 S. fl'. 717. 
Burns v. Thompson (June 1940! 200 Ark. 901, 141 S. fl'. l2dl 

474· 

But under Sec. 8854, before the writ of attachment may 

issue, the landlord must file affidavit of one of the above 

facts stating the amount claimed for rent or the value of the 

portion of the crop agreed upon as rent, and also must file a 

bond in double the amotmt of his claim conditioned to prove his 

lien at law, or pay such damages by reason of the attachment as 

may be adjudged against him. Burns v. Thompson, (June 17, 

194.0), 200 Ark. 901; 14.1 S. II. (2d) 530. 

By Sec. 8858 landlords' liens for rent are declared assign

able (Act Feb. 4, 1935), and by Sec. 8859 (same Act) the holder 

of any instrument evidencing rent for land on whicl: crops are 

to be produced during the year may transfer or mortgage the 

same together with the lien in favor of landlords and the hold

er has the right to enforce the lien. 

tropp&r 1s lien: The term "croppel'" and not "tenant" char

acterizes one who raises a crop upon the lands of ahother 1Ulder 

contract to rai:ooe a crop for a parti.cular part of it, and 

therefore such persm has a lien upon the crop for whatever is 

due him from the landlord (Burgie v. Davts, 34 Ark. 179). 

Sec. 8828, Pope's Digest (Sec. 6882, Crawford & Moses), 

being the Act of Mar. 21, 1883, provides: 

Specific l.lens-Penalty for dafraudl·11g. Specific liens ar.e 
reserved upon so much of the produce raised and articles con
structed or manufactured by laborers during their contract as 
will secure all money: and the value of all supplies furnished 
them by the employers, and all wages or shares due the laborer; 
and if either party .shall, before settlement, dispose of or 
appropriate the same without the consent of the other, so as to 
defraud him of the amount due, such party shall be deemed 
guilty of a misdemeanor, and, upon conviction, may ·be. fined not 
exceeding one hundred dollars and confined in the county jail 
not less than one nor more than six months. Provided, nothing 
in this section shall be construed as forbidding the laborer 
from mortgaging so much of his crop for necessary supplies as 
may be equal to his interest therein at the time, if the em
ployer, having contracted to furnish such supplies, fails .or 
.refuses to do so. 

Here neither the laborer nor the landlord may, before se~

tlement between them, dispose of or appropriate any part of the 

crop without the consent of the other, so as to defraud him, 

under penalty of a misdemeanor. But, upon re:fusal or failure 

of the employer to furnish supplies as contracted, the laborer 

may then mortgage the crop to the extent of his interest there

in at the time. A copy of such "contract" (presumably the 

mortgage) must be filed in the Recording Office, which is suf

ficient notice of the lien, otherwise no 'third party shall be 

prejudiced by the existence of the lien (Sec. 8839). 

The Act of Mar. 11, 1895, (Sec. 8820 Pope's Digest-Sec. 

6864, Crawford & Moses Digest), provides: 

Lien absolute-Laborers who perform work or labor on any 
object·, thing, material or property, shall have an absolute 
lien on such object, thing, material or property for such labor 
done and performed, subject to prior liens and landlord's lien 
for rent and supplies, and such lien may b'e enforced within the 
same time and in the same manner now provided for by law in 
enforcing laborer's liens on the product of labor done and 
performed. 

In the case of CarrQiJJay v. Phipps, 191 Ark. 326: 86 S. W. 

(2d) (decided Sept. 30, 1935), Johnson, C. J., stated the case 

as follows: 

The suit is predicated upon a laborer's contract of hire 
entered into by the app!>llee (Phipps~ with appellant Carraway 
on April 21, 1934. This contract was in effect that appellee 
would assist Carraway in making h~s crop in 1934, for which 
services Carraway agreed to give Phipps one 500-pound bale of 
lint cotton. Phipps performed his contract of hire with 
Carraway, but Carraway was unable to deliver the bale of cotton 
as agreed because, on February 19, 1934, Carraway executed and 
delivered to appellant Harrell a mortgage upon the entire crop 
to be produced in the year 1934, which was immediately filed of 
record, and when the crop was gathered the mortgagee took pos
session of the entire crop, including the bale of c·otton 
claimed by appellee, which was sold and the proceeds con
verted. The testimony is not in material conflict and presents 
only the question of law, is a crop mortgage which is prior in 
point of time superior to a laborer's lien as created by the 
statutes of this state? 
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In Watson v. l!ay, 62 Ark. 435i 35 S. fl. 1108, we expressly. 

held that, under what is now See. 6848 of Crawford & Moses 
Digest (Sec. 8804 of Pope's Digest, ante) a laborer's lien cre
ated thereby was superior and paramount to a mortgage filed 
prior in point of time.· This opinion was written in applica
tion to facts which accrued prior to March 11, 1895 (when the 
act was passed) and therefore this latter act was not construed 
or discussed in the opinion. Appellant's contention of this 
appeal is that what is now Sec. 6848 of Crawford & Moses Digest 
(Sec. 8804, Pope's Digest), and which is a part of the Act of 
1868, was impliedly repealed by what is now Sec. 6864, or a 
section of the Act of March 11, 1895, and for this reason 
Watson v. l!ay, supra, has no controlling effect upon the facts 
presented in this record. Was Sec. 6848 (Pope's 8804) repealed 
by Sec. 6864 (Pope 1 s 8820) ? 

Continuing> the court said: 

Repeals by implication are not favored and exist only where 
there is an invincible repugnancy. * * * (Citations.) 

From a careful compa.rison of' the language of' the two sec
tions, it is apparent tbat there is no invincible repugnancy or 
conflict between them. 

Sec.' 6848 (8804, ante) gives an absolute lien to laborers 
under contract upon the product of' their labor, whereas Sec. 
6864 (8820, ante) gives a lien to laborers upon •any object, 
thing, material or property, etc." In other words, Sec. 6848 
gives an absolute lien upon the product, objects, property and 
other things already in existence but which are worked upon or 
improved by such labor. This Court many years ago announced 
the rule that statutory liens, which come into existence coeval 
with the inception of production are superior and paramount to 
contra!'tural liens, although such contractural liens were cre
ated prior in point of time. (Citations.) Although the cases 
la.st cited and referred to apply only to statutory liens of 
landlords, they state sound principles of' law, and we know of 
no good reason to deny their application to the facts of this 
record. The Circuit Court's views, conforming to these here 
expressed, should be approved and the judgment is therefore 
affirmed. 

In other words, the statutory lien of the laborer is superi

or to the contractural lien (consisting of the mortgage given 

by the landlord on the whole crop), even though the latter was 

prior in point of time, 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Sec. an2 (Act Mar. 21, 1883)-Abandonment-f or fe It u re of 
wagel or'ahare of crop, 

If any laborer shall, without good cause, abandon an employ
er be·fore the completion of his contract, he shall be liable to 
such employer for the full amount of any account he may owe 
him,· and shall forfeit to his employer all wages or share. of 
crop due him, or which might become due him from his employer, 
(Latham v. Barwick, 87 Ark. 3:<8, Rand v. Walton, l30 Ark. 431; 
and see Crawford v. Slatten, 155 Ark. 283; 244 S. fl. 32. hold
ing that where a sharecropper abandons his crop, it is for
feited to the landlord,) 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

One who raises' a crop upon the lands of another, lJI'l.der a 

contract to raise it for a particular portion thereof is a 

cropper, and not a tenant, and ,has a lien upon· the crop for 

whatever is due him. Bur~ie v. Davis, 34 Ark. 179. 

A cropper could also bring action for breach of contract 

where the acts of the landlord. warre.nt it. (See Memorandum, 

p. 8, and Sec. 8828, p. 8~.) 

GEORGIA 

(1) LANDLORD AND rENANT, WHEN 

Georgia Code Ann. Title 61--Sec, 61-101: 

Relation of la·ndlo·rd and tenant exlah, when: When the own
er of real estate grants to another simply the right to possess 
and enjoy the ·use of s•aid real estate, either f0r a fixed time, 
or at the will of the grantor, and the tenant accepts the 

grant, the relationship of landlord and tenant exists between 
them. In such case, no estate passes out of the landlord, and 
the tenant has only a usufruct, which he cannot convey except 
by the landlord's consent, and which is not subject to levy 
and sale * * * . 

Sec. 61-102: 

How relatlonahlp created: Contracts creating the relation
ship of landlord and tenant for any time not exceeding one 
year, may be by parole, and if' made for a greater time, shall 
have the effect of' a tenancy at will. 

Georgia Code Ann. Ch, 6'1.-106-Croppers, Sec. 61-501: 

lature of the relationship: Where one is employed to work 
for part of the crops, the relationship of landlord and tenant 
does not arise. The title to the crop, subject to the interest 
of the cropper therein, and the possession of' the land, remain 
in the owner (46 Ga. 584). 

The agreement between the landlord and the cultivator may 
create the relationship of landlord and tenant, or of employer 
and laborer, depending upon the terms of their agreement, and 
the intention of the parties. One determining factor is the 
question of whether the landlord receives his share of the crop 
as "rent," or the cultivator receives his share as "wages." If 
the former, they are landlord and tenant; if the latter, they 
are employer and laborer. A further determining factor is 
whether the contract transfers any dominion and control over 
the premises. If there is a demise of such dominion and con
trol, the relationship is that of landlord and tenant, and 
where no such dominion and control passes to the cultivator, 
the parties are employer and laborer. 

The distinction is laid down in Sauter v. Crary, 116 S. E. 

231, (Ga. App. 1923), as follows: 

The fundamental distinction between the relations of land
lord and cropper, and landlord and tenant, is in the fact that 
the status of a cropper is that of a laborer who has agreed to 
work for and under the landlord for a certain portion of the 
crop as wages, but who does not thereby acquire any dominion or 
control over the premises upon which said labor is to be per
formed, the cropper having the right merely to enter and remain 
on the premises for the purpose of performing his engagements; 
whereas a tenant does not occupy the stat us of a laborer, but 
under such a contract acquires possession, dominion, and con
trol over the premises for the term covered by the agreement, 
usually paying therefor a fixed amount either in money or spe
cifics, and in making the crop performs the labor for himself' 
and not for the landlord. The vital distinction is in whether 
the person making the crop does so as a laborer upon the prem
ises controlled by the landlord, or whether he performs the 
work for himself' upon premises over which he has possession and 
control. When in any given case, it is necessary to determine 
wh1ch of' these relationships exists, the general rule is appli
cable, that the true intention of the parties shall be given 
effect. The fact that under the terms of' the contract the 
person making the crop is to receive a designated proportion 
thereof, constitutes one of the distinctive earmarks going to 
establish the status of' a cropper, and whenever under the terms 
of the contract he is thus •employed to work for part of' the 
crop," his status as a cropper thereby becomes fixed. Code, 
Sec. 3707. 

It is possible, however, for a contract of' landlord and ten
ant to be entered upon whereby the person renting and taking 
over the land is to pay therefor a certain fixed proportion of 
the· cr<>p which shall be made thereon during the term of the 
tenancy; provided, that the relationship of employer and em
ployee does not exist; and provided, that the person making the 
crop is to receive possession and control of the premises. 

The earliest case on this point is that of Applin~ v. Odom, 

46 Ga .. 583 (1872), in which case it was held that the landomer 

to whom. a cropper was indebted for advances was entitled to 

possession of the crop as against the cropper's mortgagee. The 

opinion of the court reads as follows: 

There is an obvious distinction between a cropper and a ten
ant. One· has a possession ·of the premises, exclusive of' the 
landlord;- the o.ther has not. The one has a right for a fixed 
time;· the oth·er has only a right to go on the land to plant, 
work, and gather.· the crop. The possession of the land is with 
the owner as against the cropper. This is not so of' the ten
ant. The case made in the record is not the case of a tenant. 
The owner of the land fur .ished the land and the supplies. 
The share of the cropper ~• s to remain on the land, and to be 
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subject to the advances of the ~wner for supplies. The case of 
the crop is rather· a mode of paying wages than a tenancy. The 
title to the crop subject to the wages is in the owner of the 
land. We are of opinion, therefore, that no person can pur
chase or take a lien on the wages of the cropper, to-wit: his 
share of the crop until the bargain be completed, to-wit: until 
the advances of the planter to the cropper, for the supplies, 
have been paid for. A different rule might obtain, as to a 
tenant, the right of the landlord for supplies being only a 
lien. But the cropper's share of the crop is not his until he 
has complied with his bargain. 

(2) EMPLOYER AND CROPPER, WHEN 
Ga. Code Ann. Ch. 61-5--Sec, 61-501· Croppers: 

Nature of relationship: Where one is employed to work for a 
part of the crop, the relationship of landlord and tenant does 
not arise. The title to the crop, subject to the interest of 
the cropper therein, and the possession of the land, remain in 
the owner. 

(3) TENANTS IN COMMON OF THE 
CROP, WHEN 

In the case of DeLoach v. Delk, 110 Ga. 884 (Narch 1904), 

the court said: 

Where under the terms of a contract between the owner of 
land and another who agrees to cultivate it on shares, the re
lationship of landlord and cropper is created, the title to all 
crops grown on the land remains in the landlord until there has 
been an actual division and settlement whereby he receives in 
full his share of the produce. Civil Code, Sec. 3131; Wadley 
v. Williams, 75 Ga. 272; Wadley .v. Scott, 8o Ga. 9?· That the 
cropper furnishes the labor necessary to the making of the 
crop, ahd is to receive a portion thereof as compensation for 
his services, does not place him in the situation of a partner 
having an undivided i·nterest in the product of his labor. 
Padf!ett v. Ford, 117 Ga. 510, and cit. So if the owner of the 
land wrongfully refuses to comply with his obligations in the 
premises, to he remedy of the cropper is to assert a laborer •s 
lien on the crops grown by him OlcElmurray v. Turner, 86 Ga. 
215!. He cannot maintain against the landlord an action of 
trover, the title to the crop being il. the latter. Bryant v. 
Puf!h, 86 Ga. 525 and 529· 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

Ga. Code Ann.--Sec, 61-502: 

Title· to cropper's crop In landlord: Whenever the relation
ship of landlord and cropper shall exist, the title to, and 
right to control and possess the crop growing and raised upon 
the lands of the landlord by the cropper, shall be vested in 
the landlord until he shall have received his part of the crops 
so raised, and shall have been fully paid for all advances made 
to the cropper. in the year said crops were raised, to aid in 
making said crops. 

Under this section it is clear that where the relationship of 

employer and cropper exists, the title to the crop before di'vi

sion is in the employer or landlord. Where the relationShip is 

that of landlord and tenant, the title to the crop before divb 

sian is in the tenant, subject to the landlord's lien for the 

rent and for advances where the special contractural lien nnder 

Sec. 61-201 has been taken by the landlord. (Code 1933, Sec, 

61-201 and 61-202.) (See 2d col.) 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Landlord's 1 ien.-Where the relationship is that of landlord 

and cropper, the title to the crop prior to division is in the 

landlord, and no lien in his favor is necessary. [Ga. Code 

Ann. Sec. 61-502; Fields v. Ar~o, 30 S. E. 29 (Ga. 1898).] 

Where the contract is . such as to create the relationship of 

landlord and tenant, the title and possession prior to division 

of the crop, is in the tenant, but the landlord has a statutory 

lien on the crops for rent, and may secure a contractural lien 

for advances. 

The Ga. Code of 1933, Sec, 61-201, provides a lien for ad

vances, as follows: 

Landlords may have, by special contract in writing, a lien 
upon the crops of their tenants for stock, farming utensils, 
and provisions furnished such tenants for the purpose of making 
their crops; and such lien shall ·be enforced in the manner pre
scribed elsewhere in this Code. 

(For enforcement of liens on personal property, see Sec. 67-

2401. For liens for supplies, see Sec. 61-202· ·For mort

gages and bills of sale covering the crops, see Sec. 67-1101 

et seq,) 
Ga. Code, 1933, Sec. 61-202, provides: 

Landlords furnishing supplies, money, horses, mules, asses, 
oxen, or farming utensils necessary to make crops, shall have 
the right to secure themselves from the crops of the year in 
which such things are furnished, upon such terms· as may be 
av;reed upon by the parties, with the following conditions: 

(1) The lien provided for in this section shall arise by 
provision of law from the relationship of landlord and tenant, 
as well as by special contract in writing, .whenever the land
lord shall furnish the articles enumerated in said section, or 
any of them, to the. tenant for the purpose therein named. Said 
lien shall be enforced in the manner provided in Sec. 67-2401. 

(2) Whenever the lien may be created by special contract in 
writing as provided by Sec. 61-201, the same shall be assign
able by the landlord, and may be enforced by the assignee in 
the manner provided for the enforcement of such liens by land
lords. 

(See Sec. 61-206, 207; 67-.1706, 07; 67-2302.) 

Ga. Code, Sec. 61-202: 

Liens created by this Section are hereb·y declared superior 
in rank to other liens, except liens for taxes, the general and 
special liens of laborers, and the special liens of landlords 
for.rent, to which they shall be inferior, and shall, as be·
tween themselves and other liens not herein excepted, rank ac
cording to date. 

This is a special lien where the landlord and tenant relation

ship exists. In the relationship of landlord and cropper, the 

title to the crop is in the landlord at all times until final 

division and, of course, no lien in favor of the landlord is 

necessary. 

Cr.opper's lien.--Since the cropper is an employee or labor

er, he may maintain an action to foreclose the statutory labor

ers' lien. This lien is provided for in the following statutes: 

Ga. 1933, Sec. 67-180i-Lien of laborer, Generai.~Labor·ers 

shall have a general lien upon the property of their employers, 
liable to levy and sale, for their labor, which is hereby de
clared to be supertor to all other liens except liens for 
taxes, and special liens of landlords on yearly crops, and such 
other liens as are declared by law to be superior to them. 
(Acts 1873.) 

Sec.67-1802-Speclal lien of laborers.-Laborers shall also 
have a special lien on the products of their labor, superior to 
all other liens except liens for taxes, and special liens of 
landlords on the year •s crop, to which they shall be inferior. 
(Acts 1873.) 

Sec. 67-1803--Rank of laborers• liens-How they arlae,-Liens 
of laborers shall arise upon the completion of their contract 
of labor, but shall not exist against bona fide purchases with
out notice, until the same are reduced to execution and levied 
by an officer, and such liens in conflict with each other shall 
rank according to date, dating each from the completion of the 
contract of labor. (Acts 1873.) 

In HcElmurray v. Turner, · 86 Ga. 215: 12 S. E. 359, (Ga. 
1890), the action was brought by a cropper who had been dis

charged after the crop had been made, claiming a special lien 

upon the crop raised as a laborer; Affirming the judgment for 

the plaintiff, the court said: 

The ev.idence shows that the pl;,.intiff was not a •renter, • 
but was what is known as a •cropper." The relation of landlo,rd 
and tenant did not exist between her and McElmurray. He was to 
furnish 'tqe land, mules 1 etc., and she was to furnish the la
bor, and the crop was to be equally divided; and the ·evidence 
further shows that he was to control the crop until after· the 
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rent &nd· ·advances ho:d been paid. Under the evidence, this was 
simply a mode of p&ying her wages for the labor of herself' and 
children. She had, as against him, no title to any part of' the 
crop which she raised, Until the, rent and advances should be 
paid. Her part of' the crop which she had raised being in the 
nature of wages, she was entitled to foreclose a special lien 
thereon af'ter she had paid her rent, and paid for the advances 
made. to her by the landlord,, which she alleges she did, and 
which the jury found to be. true. 

See aJ:so: 

Lewis 1/. Owens, %124 Ga. 12128, 512 S. E. 333• 
Faircloth v. Webb, l12!) Ga. 230, 53 S.E. 5912. · 
Garri sh v. Jones, 12 Ga, App; 382, 58 S. E. 543· · 
Howard v. Franklin, %24 S. E. 554 !Ga. Appr., l924l. 

Before any B;Ction may be brought by the laborer to foreclose 

his lien, it must be shown that he has fully performed his con

tr-act, or that such performance has been impossible because of 

the coNduct of the landlord. In Payne v. Trammell, 115 S. E. 
923 (Ga. App. 1923), it was held '!;hat a cropper · wh_o had been 

discharged for having UN.lawif'ully converted a portion of the 

crop to his oim use na.d thereby lost his lien. The following 

is the syllabus by ·the court: 

Under the general rule that, bef'ore a la·borer•s lien cal).. be 
forehlosed, it must be shown· that the laborer has fully com
pleted the contract, a cropper, .owho, under the law has the sta
tus of a laborer, is ordin·arily not entitled to enforce such 
lien against his landlord without showing full compliance on 
hi's pa.rt .. with the terms of the agr.eement !Harvey v. Lewis, rp 
S. E. 1·0!)12), except that su.ch a lack of'· full performance by the· 
cr<>pper will n0·t defeat the. doreclosure. of' such lien when, 
witho.u:t fault 0n his part,. such f'ailure to fully comply with 
his cont·ractural obligation is occasioned by processes of' the 
law, ,(Lewis v. Owens, 512 S. E, .333], or by the unauthorized 
..:cts and conduct of the landlord. (Ballard v. Daniel, 89 S. E. 
6o3J. 

If the owner of the land wron~if'ully refuses to comply with 

his obliga-tiaB$ in the premises, the remedy of the cropper is 

to assert his laborer's lien on the' crops grown by him. 

DeLoach v. Delk, ll9 Ga. 884. 
Lewis v. Owens, l24 Ga, 228, 512 S. E. 333·· 
Garrish v. Jones, 12 Ga .. App. 3812, 58 S. E. 543· 
Fo.unt·am v. Fountam, 7 Ga. App. 36%; 66 S. E. 1020. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Ga. Code. of 1933, Sec. 61-503: 

Right of land.lo·rd to recover crops disposed of vithout his 
conse.nt: In all cases where a cropper shall unlawfully sell or 
otherwise 'dispose of any part of a crop, or where the cropper 
shall seek to take possession of such crop, or to exclude the 
landlord of· the possession of such crop while the title thereto 
remail'\S in the landl'o,rd, the li>ndlord shall have the right to 
repossess said crops· by possessory· warrant, or by any other 
p·roce·ss of law by which the owner of property can recover it 
under the laws of this state. (Acts 1889, p. 113,) 

Sec. 61-9002: 

Pur~hase of far111 products froa tenants: Any person· who 
shan buy any corn, o·r !my cotton in th'e seed, from persons 
residing on the lands of another as tenant or laborer of' such 
othe•r person, or from the agent of' such tenant or laborer, when 
said tenant 0r laborer had no right to sell, af'ter notice of 
such disability to sell has b.een given in writing by the land
lard or employer to such buyer, shall be guilty of a misde
meaner. (Acts e·f 1875..:76.) 

Sec. 6!1.-9904: 

Illegal sale by, cropp.e·r; · refus·al to deliver by landlord: 
Any cropper who shall sell, or otherwise dispose of any part of 
the crop .gro·Wh by him, Without the consent 0f the landlo·rd, and 
b'e·f.ore· the landlord has received his part of' the entire crep, 
and. payltlent in full ·for ali advances made to the croppe·r in the 
year the cr<>J! was raised,, to aid in making it, shall be guilty 
of 'a misdemeanor. Any· ],andlord who shall fail o·r refuse, on 
demand·, to d·eliver to ·the cropper the part of the crop, or its 
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value, coming to the cropper, af'ter payment of all advances 
made to him as aforesaid, shall likewise be guilty of a misde
meanor. (Acts of' 1889, p. 113; 1892, P• 115.) 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

The cropper, as an employee, is not entitled to an injunc

tion against. the landlord who intends to take possession of the 

land and crop. l\here, however, the landlord has sought by 

force and violence to frighten the cropper into abandoning the 

crop, it was held that a court of equity could appoint a re

ceiver to take charge of the crop. This was the holding of the 

court in Russell v. Bishop, 110 S. E. 17~ (Ga., 1921), with the 

folloWlllg opinion: 

The relation between the parties was that of landlord and 
cropper. The relation of landlord and cropper is really the 
relation of employer and employee. Ordinarily the employer may 
discharge the employee; and if the emp.1oyer is sol vent an em
ployee is not entitled to an injunction against the employer 
for a breach of' the contract, in the absence of other equitable 
grounds. 

It has in ef'fect been held by this court that where the re
lation of landlord and cropper exists, the landlord cannot be 
enjoined f'rom taking charge of' the crops, in the absence of an 
allegation of insolvency; the cropper having an adequate remedy 
at law, Nichol son v. Good. 76 Ga. 24, It will be noted, how
ever, in this case that the landlord did not elect to breach 
his contract with his cropper and suffer the legal consequences 
thereof; but he sought to f'righten tne cropper and to compel 
him through f'right to abandon his contract. The landlord re
sorted to violence, in short, to mob violence, to effectuate 
his intent and purpose. * * * It theref'ore seems to us that the 
judge was authorized, under the peculiar facts of this case, to 
issue. an injunction against the landlord, though sol vent, re
straining him from going upon and taking charge of the crops by 

·the means and in the manner alleged in the petition. 

In the case of Hanson v. Fletcher, (1937), 183 Ga. 858, 190 

S. E. 29, 49 App. 300, the landlord instituted a suit to enjoin 

the cropper from continuing to occupy the premises after his 

discharge as an employee. The court granted the injunction, 

but appointed a receiver to harvest and <iivide the re.naining 

crops, as prayed :for by the defendant. Exception was as to ttle 

order appointing the receiver. Tite court said: 

While it is ordinarily true that under the relation of' land
lord and cropper, the landlord has the right to control and 
possess the crops until he has received his portion, and is 
fully paid f'or all advances made by hi'm to aid in their produc
tion (Code, Sec. 61-502), the right may be varied by special 
agreement. 

The court then went on to say that by the terms of the con

tract, authority to market the crops was granted to the cropper 

and, therefore, the court below did not err in appointing a 

receiver, although it did not appear that the landlord was in

solvent. The court cites Russell v. Bishop, 152 Ga. 428, and 

Geor~e v. Bulland, 178 Ga. 589. The court also points out that 

this case differs from Nicholson v. Cook, 76 Ga. 24, and Casey 

v. HcDaniel, 154 Ga. 181, (113 S. E.· 804), where it was held 

that the cropper haVing adequate remedy at law did not need 

equitable relief. 

Where the relationship of landlord and cropper exists, and 

the landlord wrongfully refuses to per:form his part of the con

tract, the cropper has three courses o:f procedure open to him: 

(1) If the landlord's breach consists of a refusal to furnish 

articles which may be obtained elsewhere, it is the cropper's 

privilege ·to obtain them, complete the crop as contemplated by 

the contract, and hold the landlord and the landlord's share of 

the crop responsible for the actual damages resultllig from the 

breach o:f the contract; or (2) the cropper may sue immediately 

for his special injuries, if any, includirig tl1e value of the 

services rendered; or (3) he may wait until tl1e expiration of 
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the harvest season, and sue for the full value of his share of 

the crop, or what his share would reasonably have been nnder a 

faithful performance of the contract by botn parties. Pardue 

v. Cason, 22 Ga. App. 284, 96 S. E. 16. 

KENTUCKY 

(1) LANDLORD AND TENANT, WHEN 

As in most, if not all, of the states covered in this memo

randum, Kentucky statutes and decisions hold that where there 

is a dentise of the premises the relation between the parties to 

a cropping contract is that of landlord and tenant. A leading 

Kentucky case is : 

Redmon v. Bedford, So Ky. 13 !1882!-Redmon held an estate 
for life in a tract of land. Preceding his death.,. and in· that 
year, he permitted one Tate to cultivate a field in wheat on 
shares; Redmon to furnish one half of the seed wheat, and Tate 
the other half, Tate was to sow, cultivate and cut the wheat; 
pay for threshing; and give to Redmon one half of the crop 
after it was threshed, to be delivered at the machine. Nothing 
was said about the time of the renting. Tate * * * harvested 
the crop, and when the wheat was ready to be delivered, Bedford, 
the appellee, who had administered on the goods of Redmon, took 
one half of the wheat, and this controversy is between Bedford 
and the heirs or children of the decedent, the latter claiming 
interest in the crop, or a part of the rent. We think the ap
pellants were entitled to recover, and that the relation of 
landlord and tenant existed between the. life tenant and Tate. 

The first Section of Article 5, Chapter 66, General Stat
utes, provides that when contracts are made by which the land
lord is to receive a portion of the crop as compensation for 
the use or rent of the land, the rights of the landlord shall 
be protected * * * , The use of land under like contracts is 
common within this state, and it is evident from the provisions 
of the statute referred to that the relationship of landlord 
And tenant exists in such cases, although no defined term is to 
be found in the contract between the parties, nor had the rent
ing terminated at the death of the life tenant. (See Sec. 29, 
Gen. Stat., ch. 39.) 

(2) EMPLOYER AND CROPPER, WHEN 
The leading case of the very few cases reported in Kentucky 

in which the legal relationship between parties to a crop

sharing contract is considP.red is Wood v. Garrison, 139 Ky. 

603, 62 S. 11. 728. This case, with Redmon v. Bedford, ante, 
and Hickman v. Fordyce, post, are the only cases cited in the 

annotations in Carroll's Kentucky Statutes, 1936, to Sec. 2325 

and 2327. Sheppard's citations do not reveal any later cases. 

In Wood v. Garrison the court says: 

Appellant as landlord contracted with appellee as tenan·t for 
the cultivation. of about twelve acres of land in tobacco in 
Fayette County, for the year 1899. By the terms of the con
tract the landlord was to furnish the land, the barn room, and 
also to furnish a tenement house, yard and garden attached, to 
be occupied by the tenant, and pasture a horse for the tenant. 
The tenant was to do all the work necessary to plant, to raise 
and prepare the t<>bacco for marketing, and when ready for sale 
the landlord was to ship it, sell it, and pay half of the pro
ceeds to the tenant. 

Under this contract the tenant took possession of the tene~ 
ment house, yard, etc. and planted out some tobacco beds and 
plowed a portion of the tobacco land. Then the tenant aban
doned the work, refusing to complete it, The landlord took 
charge of the tobacco land and instituted forcible detainer 
proceedings against the tenant to recover the house. Judgment 
was rendered for the landlord by the Magistrate, which was 
traversed by the tenant, and on the trial in the Circuit Court, 
upon the above facts appearing, a peremptory instruction was 
given and judgment rendered for the tenant. The landlord ap
peals. 

The question presented is, was appellee a tenant by the con
tract in which it was stipulated that he was to labor· for the 
landlord, and having begun, without good cause fails to comply 
with his contract? Or was he a tenant under a contract within 
the meaning of Section 2325, Kentucky Statutes, which is as 
follows: 

Section 2325-A contract by which a landlord is to receive "' 
po,rtion of the crop planted, or to be planted, as compensation 
for the use or rent of the land, shall vest in him the right to 
such a po'rtiori of the crop when planted as he has contracted 
for, though the crop may be planted or raised by a person other 
than the one cont!'acted with; and ·so, if the land be planted in 
a different kind. of crop than the one contracted fol', and for 
the taking of or injury to any of the crops aforesaid, the 
landlord may recover damages against the wrol)gdoel'. The land
lord may also have an injunction ·against any person to prevent 
the taking qr.,.,..injuring of his portion of the crop afol'esaid; 
but nothing contained in this section shall bar the landlo.rd of 
his right to such damages against the Rerson cont!'acted with as 
he may sustain by reason of the land being planted, without his 
assent, in a crop other than that contracted for, or not planted 
at all, nor ·for failure to cultivate the crop in a proper 
manner. This Secti.on shall include a purchaser, without no
tice, of a· growing c!'op or crops l'emaining en the premises 
though sevel'ed from the land; but it shall not apply to a pur
chaser in good faith, without notice, of a crop, after it has 
be~n removed for the space ef twenty (20) days from the rented 
premises on which it was planted. 

Sec, 2327 of the Stat. is as .follow$: 

Section 2327 When a tenant enters or holds premises by Vir
tue of a contract,· in which it is stipulated that he ;Ls to 
labor for his landlord and he fails to begin such labor, or. if, 
having begun, without good cau.se fails .to comply with his con
tract, his right to the premises shall at once cease, and he 
shall abandon them without. demand or notice. (Acts 1893.) 

In our opinion both of these Sections of the Statutes we·re 
enacted for the protection of the landlord; other Sections we.re 
provided to protect the rights of the tenant. These two sec
tions may be applied to two or more distinct classes of con
tracts, or may apply to the same class. Where the landlord 
rents the premises to the tenant to be cultivated in designated 
crops, and where the landlord 1s to rec<1i ve portions of the 
crop, and where the custody and control of the premises are 
vested completely in the tenant for a specific term, it is then 
that Section 2325 only would apply. But wher.e the tenant is to 
furnish labor and the landlord everything else, and the tenant 
to receive either so much in money or a given proportion of the 
crop raised to pay for his work, then the tenant and his con
tract come within Section 2327, quoted above. He is what is 
sometimes called a "cropper," a term applied to a person hired 
by the landlord to cultivate the land, reserving for his co
pensation a porticm of the crops raised. 

Steel v. Frick, 56 Pa. St. 172. 
Adams v. HcKesson, 91 Am. Dec. 183-
Fry v. Jones, 2 Rawle 12. 

In Woodfall 1 s Landlord and ·Tenant, p. 125, it is stated: 
"It is everywhere admitted, (see cases previously cited), that 
under a pure and unqualified cropping contract the entire legal 
ownership of the crop is in the owner of the.land until divi
sion. n 

. As said by Rodman, J., in Harrison v. Ricks, 71 /1· C. 7, "A 
cropper has no estate in the land; that remains in the land
lord; consequently, although he has in some sense the posses
sion of the crop, it is only the possession of a servant, and 
is in law that of the landlord; the landlord must divide .to the 
cropper his share. In short, he is a laborer receiving his pay 
in the share of the crop.• 

Under the facts of this case, as stated above, appellee ap-
. pears to come within the definition of the term •croppe·r, • 
which is a tenancy contemplated and included in Section 2327. 
If such a tenant fails to begin the labor contracted to be done 
by him, or having .begun, without good cause fails to continue 
it, the landlord may maintain forcible detainer and disp0ssess 
him, and he might also be entitled to such other remedies pro
vided in Section 2325 as were applicable to the state of the 
case. 

The judgment of the Circuit Court was reversed. 

(3) TENANTS IN 
CROP, 

COMMON OF THE 
WHEN 

In Kentucky there is no statutory nor judicial determination 

of the relationship of tenants in common as between landowner 

and the person cultivating the land for a share of the cro;ps. 

For a general discussion of the relationship of tenants in com

mon of the crop, see this Memorandum, ldississippi, pp. 18, 19. 
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(4) T.1TLE TO CROP PRIOR TO 

DIVISION 

Carroll's Kentucky Statutes, 1936, Sec, 2325: 

A contract by which a landlord is to receive a portion of 
the crop planted, or to be planted, as compensation for the use 
or rent of the land, shall vest in him the right to such a por
tion of the crop when planted as he has contracted for, though 
the· crop may be planted or raised by a person other than the 
one con-tracted with, Also if the land be planted in a differ
ent kind of crop than the one contracted for, and tor the tak
ing of or injury to any of the crops aforesaid, the landlord 
may recover damages against the wrongdoer. The landlord may 
also· have an· injunction against any person to prevent the tak
ing or injuring of his portion of the crop aforesaid; but noth
ing contained in this section shall bar the landlord of his 
right to such damages against the person contracted with as he 
may sUstain by reason of· the land being planted, without his 
assent, in a crop other than that contracted for or not planted 
at all, nor for failure to cultivate the crop in a proper man
ner, This Section shall include a purchaser, without notice, 
of a growing crop or crops remaining on the premises though 
severed from the land; but it shall not apply to a purchaser in 
good faith, without notice, of a c.rop, after it has been removed 
for the space of twenty (20) days from the rented premises on 
which it was planted. 

l.Jnder the langu.age of this section: "Shall vest tn htm the 

right to such . portion of the crop when planted as he haS con

tracted for * * *•" would seem to confer t t t le to that portion 

of the crop. 

In most of the other States it is well settled that when the 

rela.tiori of la.ndlord and tenant exists, title to the crop is in 

the tenant, subject to the landlord's lien. for rent. 

As to "cropper" contracts, the court in Jlood u. Garrison, 

ante, ~· 12, says: 

But where the tenant is to furnish labor and the landlord 
everything else,, and the tenant to receive either so much money 
or a given proportion of the crop raised as pay for his work, 
the tenant and his contract come within Section 2327 quoted 
above. He is whli.t, is sometimes called a •cropper," a term ap
plied to a person hired by the landowner to cultivate the land, 
receiving tor his compensation a portion of the crops raised. 

Steel v. Frick, 56 Pa. St. 17:;.. 
Adams. v. HcKesson, 91 Am. Dec. 183. 
Fry v. Jones., :;. Rawl.e 12· 

The title to the crop before division·; then, is in the lsnd

lord where the cultivator is a.n employee or "cropper." The 

court, in flood u. Garrison, ,quotes Woodfa.ll's Landlord and 

Tenant, a.s follows: 

In. Woodfa.ll's Landlord and Tenant, p. 1211, it is stated~ 

"It iS· everywhere admitted (see cases prev.iously cited), that 
under a pure and unqu!',Ufied cropping contract. the entire legal 
ownership of the crop is in the owner of the lalld until divi
sion.~ 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Carroll's. Kentucky Statutes, 1936, Sec, 2323.and 2324, pro

vide: 

Landlord'• lien f.or •oney or auppliea furnhhed: enforce
aent of lien: 

(1) A landlord shall have a superior lien, against which the 
tenant shall not be entitled to any exemption, upon. the whole 
crop of the tenant, raised upon the leased or rented premises, 
to reimburse the· landlord for money or property furnished to 
the tenant to enable him to raise the crop, or to subsist while 
carrying ou·t his ·contract. of tenancy. But the lien of the 
landlord shall not continue for more than one hundred and twen
ty (120~ days· after the· expiration of the term. If the proper
ty upon which :ther!l is a lien is removed o:penly from the leased 
premises, without fraudulen.t. intent, and not returned, the 
h.ndlord sliall have a superior lien upon the property so re
moved for fifteen ·(15) days from the da·te of' its removal, and 
maw:· e.nt'orce his lien against the property wherever found.· 

(2) The landlord may enforce the lien given in Section 1 of 
this Section by distress o; attachment, in the manner provided 
in this Chapter for the collection of rent, and subject to the 
same liability. (This section was adopted in 1942.) 

Baldwin's Kentucky Statutes, 1942, Sec, 383.070, (Carroll's 

Kentucky Statutes, 1936, Sec. 2317), gives the landlord renting 

premises for farming or coal-mining purposes a lien on the prod

uce of the premises, and on the fixtures, furniture, a.nd otller 

personal property owned by the tensnt or under-tenant after 

possession is taken, but not. for more tllsn one year's rent due, 

and to bec001e due * * * 
Sec. 2317, amended in 1910 snd'~932, provides: 

A landlord shall have a superiolt" lien on IItle crops of the 
farm or premises rented for farming purposes, and the fixtures, 
household furnitures, and other personal property of the ten-

, ant, and under-tenant, owned by him after 'possession is taken 
under the lease; but such lien shall not be for more 'than one 
(1) year 1 s rent due, nor for any rent which has been due for 

more than eleven (11) months, but every other landlord shall 
have a superior lien on the fixtures, household furniture, and 
other personal property of the tenant, or under-tenant, from 
the time possession is taken under the lease to secure the 
landlord in the payment of four (4) months rent, due or to 
become due, but such lien shall not be effective for any rent 
which is past due for a longer time than the li.en is given. 
And if any such property is removed openly from the premises, 
without fraudulent intent, and not returned, the landlord shall 
havE. a superior lien on the property so removed for fifteen 
(10) days from the date of its removal and may enforce his lien 
against the property wherever found, provided, that the provi
sions of tliis Act shall not apply to, or in any manner affect 
the rights of landowners who lease lands for coal mining pur
poses. 

Sec. 2317-a, (passed in 1932), specifically declares that 
Sec. 2317 does not repeal nor interfere with Sec. 2323 and 
2325. 

These sections give tlle landlord a. lien ~n the crops of a 

"tenant." The cropper being a. laborer, snd tlle landowner hav

ing title and possession of the crop a.t all times before divi

sion, qp lien in his favor is necessary. There is no special 

provision in Kentucky for a cropper's lien, but he wouJ.d have a. 

laborer's lien for his labor in making the crop and he could 

doubtless sue for the value of his share, where it was denied 

him by the landowner, by an action for breach of contract. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

In Hickman u. Fordyce (1918), 179 Ky. 737, 201 S. li. 307, 

tlle Court of Appeals of Kentucky interpreting Sec. 2327 of thE 

State., says: 

This Statute intended f'or the protection of' the landlord 
should be so liberally construed as to embrace all contracts o1 
tenancy in which the tenant agrees in consideration of the use 
and possession of the premises to labor for his landlord by 
making improvements on the rented premises or in any other man
ner. The services which the tenant agrees to perform take the 
place of rent which he might have contracted to pay at a stipu
lated time * * * ' and the failure to perf'orm the service or 
labor he agrees to perform, or the fa.tlure to do the thing he 
agrees to do, will have the same effect as if he had to pay 
according to the terms of the eontract the money rent he had 
agreed to pay. Accordingly, when a tenant has failed or re
fused to perform the labor Q,l' service he agreed to perform, or 
t0 do the thing he agreed to do, and within the time agreed 
upon, landlord is entitled to repossess himself of the premises 
under a writ of forcible detainer. 

This case is cited with approval in Demundbrun u. Kentucky 

Na.ttonal Park Oo111111tsston, 278 Ky. 521 (1939)~ 
Carroll's Kentucky Statutes, 1936, Sec, 1349: 

If any person s·hall willfully entice, persuade or otherwise 
inf'luence any person, or persons, who have contracted to labor 
for a fixed period of time, to abandon such contract before 
such period of' service shall have expired, without the consent 
of the employer, he shall be fined fifty dollars, ($50.00), 
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and be liable to the party injured for s.uch damages as he may 
have sustained (1893). 

While a cropper is not a tenant, but a laborer, the wording 

of Sec. 2327 (p. 12, this Memorandwn), seems to include "cropper" 

in the meaning of "tenant," for a tenant does not labor for his 

landlord even in a crop-sharing contract, but for himself, and 

pays a part of the c·rops raised to the landlord as rent, while 

a cropper is a "laborer for his landlord," and receiv.es a part 

of the crop as "wages." And the court in Ht ckman v. Fordyce, 

ante (p. 13 of this Memorandum), says that this statute should 

be liberally construed ·~ * ·~ (and) when a tenant has failed or 

refused to perform the labor '' * '' , the landlord is entitled 

to repossess himself of the premises under a writ of forcible 

detainer. 

Further protection is given the landlord by Sec. 1349 (p. 13 
of this Memorandwn), against enticing or persuading a laborer 

(cropper) to abandon his contract. 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

No statutory provision, nor cases directly in point, are 

found in Kentucky which give any specific remedy to the cropper 

where the landowner violates the contract. In Missouri it has 

been held that while a cropper cannot maintain a conversion 

against the landowner prior to the division of the crop, hi') was 

entitled to maintain conversion for one--half of the produce of 

cotton sold in which he had not released his interest. GrOJTill!ar 

v. Sweeney, 297 S. W. 706 {1927). A cropper could also sue, in 

Missouri, for breach of contract where the landowner refused to 

permit him to take his share of the crop. Beasley u. Harsh, 30 

s. w. 2d, 747 {1931). 

LOUISIANA 

(1) LANDLORD AND TENANT, WHEN 

The statutes of Louisiana do not make any definite distino

tion between landlord and tenant relationship, and employer and 

cropper relationship, where land owned by one person is culti

vated by another for a· share of the crop; but the tendency is 

toward the landlord ru1d tenant relationship unless the cultiva

tor is definitely to receive a part of the crop "in lieu o{ 

wages" for his labor, and the landlord does not surrender any 

estate in the land. Where the "cropper" relationship is estab

lished by the agreement between the parties, the courts, in the 

few reported cases, have pointed out that the cultivator or 

cropper is an employee only rutd not a lessee or tenrutt. 

Art. 2671 of the Civil Code of Louisiana, and Sec. 5065 and 

6602 of the Louisiana General Statutes (Dart) [see post under 

"(4) Title to Crop Prior to Division"], recognize that land may 

be leased for a share of the crop; and where it is not shown 

that the agreement is that the party cultivating the land is to 

receive a part of the crop "in lieu of wages," the relationship 

is that of landlord and tenant, or lessor and lessee. 

In the case of Jones v. Dow! in~, 125 So. 478 {1929) the 

court states a clear distinction between a lessee and an em

ployee in agreements whereby the owner permits another to cul

tivate his land in consideration of allowing the cultivator a 

share of the crops. The court says: 

Contracts by which the o.wner p<\rmits a1;1other to cultivate 
his land in consideration of allowing him a share of the crops 
are of a personal nature, and, although the law recognizes that 
lands may be rented for a share of the crop. (Article 2671, 
Civil Code of Louisiana), it is generally recognized that under 
such contracts the person cultivating the land may .be merely an 
employee. 

Lalanne Bros. v. McKinney, 28 La • .linn. 642. 
Bres and 0 1 Brien v. Cowan, 22 La. Ann. 438. 
Holmes v. ·Payne 4 La • .llpp. 345· 
Kelley v. Rummerfield, 117 Wis. 620, 94 N. W. 640. 

But where it is not shown there was an agreement that the 
person cui tivating the land· is to receive a, share of the crop, 
or the proceeds thereof in lieu of wages, or the circumstances 
are such as to show that such was the intention of the parties, 
such contract will be considered as a contract of lease .• 
(Louisiana Farm Bureau, etc. v. Clark,· 16o La. 294, 107 So. 
115; Louisiana Farm Bureau., etc. v. Bannister, 161 La. 957, 109 
So. 776.) 

There was no·t any express stipulation that' the share of the 
crop to be raised by the plaintiff would be. in lieu of wages, 
and there is no showing that the defendant reserved the right 
to. direct, S\lpervise, or control plaintiff in planting, cul ti
vating, or harvesting the crop. 

The agreement was, therefore, held to be one of lease, and 

the. relation between the parties was that of landlord and ten

ant, or lessor and lessee. 

We there held " " * that where the lessor leases land to a 
tenant under a sha·re contract, the crop produced belongs to the 
lessor and the lessee respectively, in the proportion fixed by 
the contract between them. 

On a rehearing of this same case, Land, J., says: 

After careful consideration of .our original opinion, we are 
convinced that we have correctly held that the interveners, the 
share tenants of the defendant, did not bear to him the rel.a
tion of employees to employer, but that of lessees to lessor. 
and are entitled to their proportionate share of the cotton 
raised by them as co-tenants with the defendent. 

In the case of the Loutstana Farm Bureau, etc. v. Bannister 

(1926), the Cotton Growers' Association attempted to compel a 

111ember under a marketing agreement to deliver cotton of his 

tenants, raised on shares on his land, where such tenants were 

not parties to the marketing agreement. The court said: 

Plaintiff's contention, briefly stated, is that all c0 tton 
grown on the lands of defendant is affected by the marketing 
contract regardless of any interest the other person not a mem
ber of the Association may have in said cotton, and that one 
who leases land on a share basis is the sole owner of the crop, 
such a contract be.ing legally considered as one for hire, and 
that the only remedy of the producer is ... to claim the laborer's 
lien on the thing produced. 

* .. * * * * * 
,. 

* * * * " * * 
The theory .propounded· by the plaintiff Association was ac

cepted by the Court of Appeals,. which, on the authority of Bres 
and O'Brien v. Cowan, 22 La. Ann. 438, and Lalanne Bros. v. 
HcKinney, 28 La. .linn. 642, held that Gillis. and Slaven (the 
share-croppers hired) were not partners of tlle d·efendant, no•r 
his lesse.es, but merely laborers on his farm, entitled to their 
proportionate share of the cotton only ·as wages. We think the 
Court of Appeals erred in their ruling.· In the case * (' * 
relied on, the landowne·rs expressly hired certain laborers to 
cultivate their plantations, giving them in lieu of wages a 
specified share of the proceeds of the crop. In the instant 
case the relationship * * * was clearly that of lessor and 
lessee. Such con tracts have received statutory recognition. 

Act, No. 100 of 1906 (Dart's Statutes, Sec. 6602) was ex

pressly enacted to prevent crqps of the lessees from being 

taken to pay the debt of the landowner, aRd Act No. 211 of 1908 

(Sec. 5065 of Dart's Sta.tutes) provides: The court then quotes 

the statute [see under (4) postl, and cites Louisiana Farm 

Bureau, etc. v. Clark, post, and then says: 

. Und·er the laws of this state products produced upon the land 
of landlords, under share contracts, belong in the proportion 
agreed upon to the 'landlord and the· tenant. 

(2) EMPLOYER AND CROPPER, WHEN 
It is apparent from the case of Jones u. Dow.ztn:~ {an.te), 

that·one who cultivates land belonging to another for a share 
of the crop is a cropper, if the share to be received by him is 
tn lteu, of wa~es for his labor, and if there is. a reservation· 

by the lrutdlord of control of the premises. 
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An early Louisiana case is that of Lalanne Bros. v. HcKtnney, 

28 La. Ann. 642, U.876), in 'which the court held that where be

tween certain. labol'ers and: their employer it was agreed to give 

them in lieu of wages one-half of the proceeds of the cot ton 

crop and other produce, there was plainly no partnership and 

they were "croppers.·" In their opinion the court said: 

Plaintiffs instituted suit· against ·the de·fendants proceed
ing, f.irst, by sequestration and, secondLy, by attachment. The 
property sequestered· and attached wa,s released under ·bond, upon 
which Anderson and Gantt were sureties. Judgment was rendered 
in favor of p1aintiffs. On appeal the judgment of the District 
Court was affirmed, execution issued, which was returned nuLL a 
bona, e.nd proceedings were undertaken ·against the sureties. 
Gantt appealed from the judgment against h:i.m. In the opinion 
the Supreme Court says: "The sureties in their defense claim 
that they are not bound because the property replevined did not 
belong to their principal, but to certain freedmen who worked 
upon McKinney's plantation. Admitting that they could success
fully relieve themselves by making proof of these facts, this 
pro~f is wanting. The testimony· of the laborer.s shows that the 
contract between them and McKinney was that they were hirers to 
be paid by one-half of .the proceeds of the cotton, and by re
serving half of the other produce. The contract was exactly 
li·ke ·the one between the Cowans and their laborers, reported in 
22 Ann. 438, where it was said: The plantation in question was 
owned by the defendants ;l.n 1867, a!'ld cultivated by them in cot
ton. The defendants employed certain laborers and agreed to 
give them in 1 ie\1 o.f wages one- third of the gross product of 
the cot:ton.. There was plainly no partnershi'P in this. The 
plantation was. the Cowan's; and the cotto!'l as it grew was 
theirs. The supplies were furnished to them for the crop; and 
every. fiber of the cotton, as it matured, was affected by the 
privilege. • · 

OR this polint the JUdgment was affirmed. 
In the case of HoZmes v. Payne, 4 La. App. 345 (1926) it is 

held: 

(1) A •cropper' s 'contract" is one in which one agrees to 
work the land of another for a share of the crop, without ob
tai!'ltng any interest in the land or ownership of· the crop be
fore division. 

(2) A. •cropper's contract• gives the cropper no· legal po<>-
sessibn of th,e premises or crops· further than as an employee. 

· · (3) · U~til the cropper's part of the crop· is specifically set 
aside to him, the t1 tle thereto is in· the landlord, but after 
adJustment: of the cropper1s share it belongs to him. 

This. case cites Bres .and O'Brien v. Cowan:. Lalanne Bros. v. 

HcKtnney; and Loutstana .. Farm Bureau v. Bannister; ante. 

(3) TENANTS IN 
CROP, 

COMMON OF THE 
WHEN. 

In Lquisiana there . does . not seem to be any recognition o;f 

the relationship of tenants in commOn ~ applied to a iandlord 

leasing land to another for .a share of the crop, or paying a 

share of the crop as wages for the labor of cul tiva,ting the 

land; .and Sec. 5065 and 6602 of Dart's Louisiana General 

St~t~tes [see post (4}1 definitely fi~es the ownership of the 

crops grown or growing under crap lease,s. 

(4.) TITLE TO CROP PRIOR TO 
DIVISION 

louisiana statutes . specifically deterruine llhe ownership of 

the .crop, · growh ·. ·or growing, when land is leased for a portion 

of said crop; 

Act No. 211, 1908, (Sec. 5065, Louisiana General Statutes), 

provides that the part of the crop which the owner is to re

ceive, as. agreed upon by both of the parties, · is the pl'operty 

of the landlord .at all 1;imes. The Statute reads: 

.. Cro' lea•••~Leuor. ewn,ar of ·•ha·.re. -.Whenever th!l lessor 
1~ases la.nd to the les!lee for part of the crop, that proportion 
or part of the crop, or crops, agreed upon b;y ·both partj,es to 
the COn·tract, . Which the· lessor shall receive shall ·be, and iS 
hereby declared to be, at any and all times the :r5roperty of the 
lessor. 

Act No. 100, 1906 (Sec. 6602, Louisiana General Statutes) 

provides: 

Leeaee's crops not liable for debt of landowner.-The growing 
crops of lessee for the current year under a lease, recorded or 
not recorded, cannot be held to pay an ordinary debt of the 
landowner, or any mortgage, whether judicial or conventional, 
which may have been recorded after the date of the lease. 

In the case of Loutstana Farm Bureau, etc. v. Clark, 160 La. 

294, 107 So. 115, the court said: 

Under the laws of this state products produced upon the·land 
of landlords, under share contracts, belong in the proportion 
agreed upon to the landlord and the tenant. 

When the relationship is employer and cropper, however, it 

is to be gathered by inference from the cases reported that the 

title to the crop remains in the landlord at all times until 

division thereof. 

Lalanne Brothers v. KcKinney, ante. 
Bres. and O'Brien v. Cowan, ante. 
Holmes v. Payne, 4 La. 345 (1926) ante. 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Landi ord 1 s 1 i en.-Act No. 211 of 1908 (Louisiana General· 

Statutes, Sec. 5065) provides that whenever. a landowner leases 

land for a part of the crop, that part agreed upon between the 

parties is at all times the property of the landlord. The 

landlord, therefore, needs no lien on the crop, having title to 

his part at all times. 

Sec. 5058 of Louisiana General Statutes (Dart) provides: 

Sec. 6068-Faraers and planters authorized to pledge crops.
In addition to the privilege now conferred by law any planter 
or farmer may pledge or pawn any agricultural crop, either 
planted and growing, or in contemplation of being planted, in 
order to secure the payment of advances in money, goods, and 
necessary supplies that he has received, may receive currently 
therewith, or may thereafter require in order to enable him to 
prepare the ground, plant and grow the crop, harvest or gather 
the same, o·r otherwise, in the production thereof, by entering 
into a written pledge of said crop, or any portion thereof; 

"' "' * 
The statute then limits the debt secured to that for money 

and supplies necessary for production of the crop; provides for 

recording; and gives such pledges rank according to the date of 

filing, and further provides: 

Provided, that the right or pledge thus conferred shall be 
subordinate to the claims of laborers for wages and for the 
rent for the land upon which the crop is being produced. (Laws 
of 1874, No. 66; 1922, No. 93.) 

Sec. 5064 of Louisiana General Statutes (Dart) fixes the 

priority of privileges and pledges on crops as follows: 

All privileges and pledges on crops granted by existing laws 
of this state shall rank in the following order of preference: 
(1), privileges of laborers: (2), privileges of lessors: 
* "' "' * * ; (4), pledges under Section 5058, above; (5), 
pledges of furnishers of' supplies and money " * * . (Laws of 
1886, No. 89.) 

In the case of Bres and O'Brien v. Cowan, 22 La. Ann. 438, 
it was held (Syllabus): 

The privilege given to a furnisher of supplies attaches to 
every fiber of the cotton made during the year, as fast as it 
matures, and. a sale or other disposition made of aey part 
thereof by the planter will not defeat this lien. Theref'ore, 
if the planter has sold or transferred a portion of the crop to 
the laborers in payment of their wages for making the crop, the 
assignee o•r transferee of the cotton by the laborers in payment 
of a debt they owe will not enable such third party to hold the 
cotton in opposition to the claim of the furnisher of supplies 

* * * . 
Regarding the laborers in this case, the court in the opin

ion says: 
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There is no question in this case of the privilege of the 

laborers inasmuch as their contract was evidently entered into 
before the Act. of March 1867, by which, for the first time, a 
privilege in favor of laborers was established. 

Sec. 5066 of Louisiana General Statutes (Dart) provides a 

penalty for the lessee who sells the lessor 1 s share of the crop 

in the following language: 

In the event the lessee, or any other person acting with the 
consent of the lessee, sells, causes to be sold, or in any 
manner makes disposition of such part or portion of the crop, 
or crops, belonging to the lessor as provided for in Section 1 
(Sec. 5065, Louisiana General Statutes) of this Act, such act 

by the lessee or any other person is hereby declared a misde
meanor, and upon conviction thereof in any court of competent 
jurisdiction shall be punished by a fine not to exceed one 
thousand dollars, or imprisoned not to exceed one year, or both 
fined and imprisoned at the discretion of the cowt. (Laws of 
1908, No. 211; 1934, No. 45.) 

But the attorney general's opinion is that there is no law for 

prosecution of the person who buys 

without the consent of the landlord. 

General 1932-34, p. 251.) 

cotton from tenant farmers 

(O.A.G. Opinions Attorney 

In regard to the lien of parties in a sharecropper contract, 

the Tulane Law Review, vol. XIV, p. 449 (1939-40) says: 

In the case of share croppers, only that portion of the crop 
actually belonging to the share cropper is free from the liens 
con.tracted by the landlord, and the portion belonging to the 
landlord may be burdened by the privilege, even while the crop 
is still in the ground. (Citing Act No. 211, 1908, Dart's 
Louisiana General Statutes, Sec. 5065 and 5066.) 

Cropper's I ien.-The person planting a crop on the land of 

another and receiving for his labor a part of the crop in lieu 

of wages is a laborer and has a privilege or lien for his 

wages. Sec. 2147, Louisiana General Statutes (Dart) gives the 

laborer the right of provisional seizure. The Statute is as 

follows: 

In addition to the cases in which provisional seizures are 
allowed by the law the right to such remedy shall be allowed to 
laborers on farms or plantations when they shall sue for their 
hire, or may fear that the other party is about to remove the 
crop, in the cultivation of which they have labored, beyond the' 
Jurisdiction of the court. 

(See Dart's Louisiana Code of Practice, Art. 284-295; and the 

title "Landlord and Tenant, • Louisiana Digest, Sec. 96.) 
Sec. 5139 of Louisiana General Statittes (Dart) provides: 

In all cases instituted before any court of this state by a 
laborer or laborers upon any farm or plantation for the re
covery of his or their wages, it shall be legal and competent 
for the Judge upon the application of either plaintiff or de
fendant to try the suit either in chambers or in open court 
after three days service of the citation. (Laws of 1874, No. 
25.) 

Farm tenants who work land •on shares" occupy the status of 

lessees or tenants, rather than employees of the landowner. 

Hence they are not entitled to maintain writs of provisional 

seizure against crops, nor to enforce payment of the balance 

of the account allegedly due from the. landlord. [Busby v. 
Chtldress (La. App. 187 So. 104).] 

The last named case, tried in 1938, held (quoting from the 

Syllabus): 

Where it is not shown that there was an agreement that per
sons cultivating the land of another are to receive a share of 
the crop, or proceeds thereof, in lieu of wages, or circum-, 
stances are such as to show that that was the intention of the 
parties, the contract is considered a contract of lease. 

In this case the evidence sustained the finding that the rela

tion between the farm laborers and the landowner was that of 

landlord and tenant and, therefore, they had no privilege, 

as laborers, on the products of the soil, and the writ 0f 

provisional seizure was properly dissolved. In the opinion the 
-court cites onJy those .cases cited above in this Memorandum. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 
' Sec. 4384 of Louisiana General Statutes (Dart) provides: 

Section ~88~--Share or hire contracts--Third person causing 
b reacio-Pena I ty.- Whoever shall wilfully interfere with, entice 
away, intimidate or induce a hired person, tenant or share 
hand, to leave ·the services of the employer, or to abandon the 

.land the subject of the contract, or who shall knowingly take 
into his employ any such person before the expiration of the 
con.tract, shall be guilty of a misdemeanor, * * * and shall be 
liable in a ·civil action for damages to double the amount of 
any debt due by.said hired person, tenant, or share hand to the 
person who made the advances. (Act No. 54, 1906.) 

Sec. 1 of this statute was declared unconstitutional on the 

ground that its enforcement would result in involuntary servi

tude. (State v. Oltvter 144 La. 51, 80 So. 195.) (The editor 

remarks that the language of the opinion is broad enough to 

include the entire statute, but tl:iat only the first section was 

before the court, and. that, therefore, the remainder is in

cluded in his compilation of the statutes.) 

The section immediately following this, however, provides: 

Any person taking advantage of the provisions of this Act, 
who shall falsely or fraudulently cause the arrest of, or 
otherwise unlawfully detain, a hired person, tenarit, or share 
hand who has not violated the contract, or after its comple
tion, shall be guilty of a misdemeanor, and be fined or im
prison.ed, etc. 

The landlord is further protected against the holding over 

of a laborer or a cropper on the cultivated land by Sec. 6606.1 
of the Louisiana General Statutes, which provides: 

Notice of removai.--When any share cropper, half hand, day 
laborer, or any occupant of land holding through the accommoda
tion of the owner, or any other occupant other than a teriant or 
a lessee shall be in possession of any house, building, or 
rented estate, after the purpose of such occupancy and posses
sion shall have ceased and t.erminated, whether f<>r reason of 
breach or the termination of the contract, or otherwise, and 
the owner of such house, building, or rented estate so occupied 
and possessed, or his agent, shall be desirous of obtaining 
possession of said premises, he shall demand and require, in 
·writing, such occupant or possessor to remove from and leave 
same, allowing him five calendar days from the day such notice 
is· served (Act No. 298, 1938). 

The provisions of this Act immediately following provide the 

procedure where such occupier refuses to comply with the no

tice, and state that nothing in this Act· shall be construed tQ 

conflict with, or repeal, any existing laws. It will be noted 

that this provision applies t0 •occupants other than a tenant 

or a lessee, • thereby recognizing a class, or classes, of occu

pancy different from those of lessees or tenants, viz., "crop

pers. • 

Louisiana General Statutes (Dart)., See. 4384: 

Share or hire contr.ach-Thlrd paraon oaualng breach
Pan& I ty: Whoever shall wilfully interfere with, entice away, 
intimidate, or induce a hired person, tenant, or share hand to 
leave the service of the employer, or abandori the land the sub
ject of the contrac·t, or who shall knowingly take into his em
ploy any such person before the expiration of the contract, 
shall be deemed guilty of a misdemeanor * * * 

·Dart's Criminal Statutes, Sec. 1291, 1293: 

Sec. 1291-E·ntry of pr .. haa in n:tg•h·tti••• ·t-o re•o.,.a lallo,rar 
or tenant prohibited: It shall be unlawful 1'or any p,erson, or 
persons, to go on the premises, or plantation, of any c\t:'tizen 
of this state, in the nighttime or between sunset and sunrise, 
and move, or assist in moving, any laborer or tenant, or the 
effects or property of ·any laborer or tenant therefrom, without 
the consent of the owner or proprie.tor of said premises or 
plantation (Ac.ts 1926, No. 38) • 
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Editor's note: The Act set out in the two sections preceding 

is a reasonable exercise of police power, and does not violate 

the due· proces~ ·and equal protection clauses of the Federal 

Constitution. S.tate v. Hunter, 164 La. 405, 114 So. 76, 55 

A.L.R. 309. 

Sec. 1292 excepts the !discharge of a c:l:vil or military o~
der. Sec. 1293 provides a penalty of fine or imprisonment, or 

both, for a violation of this Act.· 

(1.) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

The "cropper," being ·a laborer, has. a laborer's lien on the 

crop produced by him, and in Lotll.siana he may obtain a writ of. 

provisional seizure under Sec. 2147, Louisiana General Statutes 

(Dart). [See under "(5) Lien of the Parties on the Crops," 

p. 15 of this Memoraildiun.] 

. MISSISSIPPI 

(1) LANDLORD AND TENANT, WHEN 

Tiffany in his wo~k on "Landlord. and Tenant," ·vol. 1, Sec. 

20, says: 

·We· have before refer·red to the distinction between a tenant 
and a. ·•cropper," so . called, and the question whether o·ne is 
upon lanQ. in ~me capaci t:y or the other has :f'requen tly arisen, 
it being, a: very usual custom in this country for the owner of 
land .and another person to agree that the latter shall sow and 
r·aise a c.rop,, or crops, .on the premises, which when raised 
shall ·belong to the. two in certain named proportions. "' "' * A 
cqntrolling consideration in each case is whether the inten
tion of', the parties as indicated by their words and acts was to 
creat~ ·the relationship of landlord and tenant. 

Tiffany then. goes en to say that if the agreement is in 

writing, it has· to. ·be· construed, and if it is verbal, it is a 

question o!f .fact for the jury to determine the intent. Among 

the cases cit~ is Betts v. Ratliff, 50 Jfiss. 561,. 

The author states further: 

The fact that the possession of land is intended to pass out 
of the owner into the person who is to cultivate it conclusive
ly shows an iilten.tion that the relationship of landlord and 
tenant shall be cr.eated. "' * * While if there appears an in
tE>ntion .not to give poss.essfon, the relationship of landlord 
and tenant 'cannot exist. 

In the case· of Schlicht v. Callicott, 76 Jftss. 487, 24 So. 

869, (1.898), it was held: 

A contract that one of the parties is to furnish the other a 
·dwelling house for himse•lf and family, with adjacent land, and 
with teams and utensils, and. that such other party is to culti
vate the land and pay one half of the crop for the use of the 
property, creates the r-elation ·Of' landlord and tenant. 

(Note: . l:his payment is not "in lieu of wages," but "for the. 
use of tQe property," which latter would seem to 'be "rent" 
rather than "wages. ") 

The court further said:. 

Colltraet of' lease. wao; that S.chlicht was to furnish to 
Callicott a: dwelling house :ror hillliSel:f' and family, the land t 11 
be o.ccupied. ·an·d ''worked by Ca1lic·ott; also necessary teams, 
gear., and farming tools for working the land, with :reed for the 
team, and Callicott was to work the land properly to make and 
gather the crop to be grown, and to pay or deliver to Schlicht 
one-half of the crl)ps ·so made and gathered. The parties seem 
to have treated each other as landlord and tenant until a:f'ter 
this suit arose, and we· thin•k correctly so. 

And in A zexander v. Zei~Zer, 84. Jftss. 560 (1904), the facts 

were that Zeigler was the own.er of a fam,' and in the year 1912 

contracted wil;h one Horton. to 1118.ke a cr~p on shares; Zeigler to 

furnish the land; . team, and fary implementS., and to feed the 

team, and Horton to furnish the labor to make and gather the 

.crop; the cro.p to be equally divided between them. 

Certain merchants furnished Horton with supplies and took 

a deed of trust on his .crop, in whi.ch deed the appellant, 

Alexander; was trustee. Horton made six bales of cotton, and 

Zeigler took possession of four of them. This was a suit in 

replevin brought by Alexander to recover from Zeigler posses

sion of one bale of cotton. It was contended for appellru:Jt 

that the relation of landlord and tenant existed, and the case 

of Schlicht v. Callicott, ante, was cited in support of that 

contention. For the appellant it was contended that Zeigler 

and Horton were tenants in common, citing in support of the 

contention Doty v. lleth, 52 Kiss. 530, post, and therefore re

plevin would not lie, citing Holton v. Btnns, 40 Jfiss. 491. ln 
the opinion the court said: 

The rule that one tenant in common cannot institute replevin 
against his co-tenant does not control this case. Horton was a 
tenant and appellee was his landlord. This point was expressly 
decided upon almost identical facts in Schlicht v. Callicott, 
76 Hiss. 487 . 

In the much later case of Wtlltams et al u. Sykes, 170 Hiss. 

88, 154 So. 727 !1934), the court expressly approves Alexander 

v. Zei~ler as authority, and says: 

In the former decision (154 So. 267) we held that where one 
person working land f'or another on shares, the landlord fur
nishing the house, land, and farming implements, and the tenant 
the labo·r, each having one-half of the crops produced, the re
lationship of landlord and tenant exists, and that replevin by 
the tenant against the landlord for the possession of his share 
of the crop was maintainable. 

In. the suggestion of error it is contended that the joint 
owners of property have each an equal right to the possession 
of the joint property, and that replevin will not lie in favor 
of one as against the other, citing Bolton v. Binns, 40 Hiss. 
491 !1866), and Doty v. Beth, 52 Kiss. 530, and contended that 
the decisions had not been clearly overruled in Schlicht v. 
Callicott, 76 Kiss. 487, 24 So~ 869, and Alexander v. Zeig-ler, 
84.Jfiss. 56o, 36 So. 536 !1904). In support of' this argument 
counsel cite and rely upon Staple Cotton Co-operative Associa
tion v. Hemphill, 142 Kiss. 298, 107 So. 26, wherein we said 
that there seems to be some di:f'ference in the holding of this 
court in Doty v. Beth and the holding in Schlicht <·. CalLicott 
and Alexander v. Zeif!ler. The first case, Doty v. Beth, seems 
to hold that the landowner and the share cropper are co-tenants 
o.:r the farm products growing upon the premises, while the last 
two cases seem to hold that the relationship of landlord and 
tenant exists, and that the rights of' third persons are gov
erned by the law of' landlord and tenant. Without undertaking 
to decide which is the correct holding, but treating the case 
as if the landowner and the share cropper were co-tenants, but 
not so holding, we think the suit of plainti:f':f's must fail be
cause it is not entitled to the immediate possession of' the 
property to the exclusion of the tenant, and that it must be 
entitled to the immediate possession of such property as 
against both the landlord and the tenant, and the landowner and 
the share cropper, before it is entitled to the remedy of' re
pievin created by Chapter 275, laws of' 1924 * * "' . The deci
sion in Doty v. Beth, 52 Hiss. 530, was not based on replevin 
but it was a suit in the Chancery Court to establish a lien. 
The pronouncement that share cropper and landlord were co
tenants, if authority, was overruled by Alexander v. Zeig-ler, 
and impliedly overruled by the case of Schlicht v. Callicott, 
these two cases being later than the case of Doty v. Heth, and 
are necessarily controlling. What we said in the case of' 
Staple Cotton Co-operative Association v. Hemphill, 142 Hiss. 
298, 107 So. 24, is not authority for the proposition contended 
'for. That case on its facts, and the law applicable thereto, 
was properly decided and it was not necessary to harmonize Doty 
v. Heth· and Alexander v. Zeif!ler, supra. Had we been required 
to determine whether they were inconsistent, and which were the 
prevailing eases, we would have been compelled to hold that 
Alexander v. Zeif!ler was authority, and that the prior cases 
had been modified or overruled by that case. 

It is clear to us that the relationship between the land
o~er furnishing a house, land, and farm implements, and the 
share cropper furnishing the labor, is properly the relation
ship of landlord and tenant, and that the tenant has the right 
to the possession of' the crops grown, subject to the landlord's 
lien. llis rent is measured by the amount of the crop, and it 
is the ·duty of the tenant to turn over to the landlord his 
share of the .crop as rent :f'or the premises. It is still true 
that as between co-tenants and tenants-in-common, each is 
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enti tied to possession but not to the exclusion of the other, 
and remain joint tenants until a division is made or partition 
proceedings instituted. That doctrine in no manner conflicts 
with the pronouncement in Alexander v. Zei;ler, supra. 

It, therefore, appears that Doty v. Heth, 52 Ntss. 530 

(1876), was overruled by Alexander v. Zettler, 84 Ntss. 560 

(1904), which in turn was approved by lltll tams et al v. Sykes, 

170 Ntss. 88 (1934), in which last case the court said: 

It is clear to us that the relationship between the land
owner furnishing a house, land, and farm implements,' and the 
share cropper furnishing the labor, is properly. the relation
ship of landlord and tenant, and that the tenant has the right 
to the possession of the crops grown, subject to the landlord's 
lien. His rent is mea:sured by the amount of the crop, and it 
is the duty of the tenant to turn over to the landlord his 
share of the crop as rent for the premises. 

(2) EMPLOYER AND CROPPER, ~HEN 
Notwithstanding the holdings in the cases cited under "(1) 

Landlord and Tenant, When," above, a relationship of landlord 

and cropper does exist in Mississippi, and is recognized in the 

statutes and decisions. Sec. 2238, Miss. Code of 1930, ex

pressly recognizes a "laborer's" lien and a "cropper's" lien on 

the interest of the person contracting for the labor. These 

liens are paramount to all liens created by or against the per

son contracting for the labor, except the lien of the lessor of 

the land upon which the crop is made [see post, • (5) Lien of 

the Parties on the Crop, etc."]. 

Tiffany on "Landlord and Tenant," (vol. 1, Sec. 20), in dis

tinguishing between tenant and "cropper" says: 

A controlling consideration in each case is whether the in
tention of the parties as indicated by their words and acts was 
to create the relation of landlord and tenant. 

Occasionally it has been said that an in,trument providing 
for sharing the crop will not be construed as a lease unless 
such clearly appears to be the intention of the parties. 
IA.llwood v. Ruckman, 21 ILL. 200; Guest v. Updyke, 31 N. J. Law 
352), and this would seem to be a reasonable ruling calculated 
to remove to some extent the difficulties with which the sub
ject has been invested. * * * This view, that an agreement for 
the division of crops is in itself no evidence that a lease is 
intended, is indicated though not clearly stated, in a number 
of cases in which the construction of the instrument was ad
verse to the existence of a tenancy. 

Cit)-ng, a!llong other cases: 

Shields v. Kimbrou;h, 64 Ala. 504. 
Bourland v. NcKni;ht, 79 Ark. 427, 96 S. 1!'. 179. 
Wood v. Garrison, 23 Ky •• Law Reports, 295, 62 S. 1!'. 728. 

"Croppers" are clearly recognized in so late a case as 

Jackson v. Jefferson, 158 So. 486, 171 Ntss. 774 (1935): 

Where tenant was authorized to sell the crop free from the 
share-cropper's lien, and to turn buyer's checks over to the 
landlord for collection, and the landlord was to turn back to 
the tenant amounts due croppers to be turned over to them, 
croppers' liens though waived as to the buyers of the crops 
were not waived as to the proceeds in the hands ·of the tenant 
or landlord, (Code of 1930, Sec. 2238.) (Taken from the 
Syllabus.) 

'!he court says in the opinion: 

!drs. Jackson owned a farm in Humphreys County * * * , and 
for about twenty years had rented it annually to Jenkins * * * • 
(She) rented it to Jenkins for the year 1933 at a standing 
rental of one thousand dollars, In addition (she) ad'Vanced 
Jenkins money with which to supply the farm during the year. 
Jenkins share-cropped to these four negroes part of the farm 
for that year; they made the usual share-cropping contract, 
which was that the landlord would furnish the land, teams, plow 
tools and "furnish" to make the crop; the tenants were to fur
nish the labor therefor; the proceeds to be shared half and 
half, the tenants first paying the "furnish" out of their half 
of the proceeds, 

While the court calls this the "usual cropper's contract, • 

there is no definition of the relationship between the parties. 

It is, however, obvious that no dominion or control of .the 

premises passed to the sf!are croppers, and the title to the 

crops was in'Jenkins, the tenant, up to the time of the divi

sion. 

It seems apparent that no clear line of demarcation has been 

laid down in Mississippi between "tenants" and "croppers," but 

that the trend of the decisions is towards the "tenant" rela

tionship, or the relationship of tenants-in-common, as differ

ing from "croppers" or "laborer." 

However, where there is no demise of any interest in the 

premises to be cul ti va ted, and a share of the crop goes to the 

cultivator "in lieu of wages," it is safe to say that the rela

tionship would be declared to be that of landowner and "crop

per," as would be the case in adjacent States. (See same head

ing under Alabama, Arkansas and Georgia, this Memorandum.) 

(3) TENANTS IN 
CROP, 

COMMON OF THE 
WHEN 

The question mol;t frequently discussed in connection with 
agreements for the division of crops between the landowner and 
the cultivator has been with regard to .the rights of the par
ties in the crop before division. If one party has title to 
the whole crop to the exclusion of the other, he may, it is 
evident, by a trans.fer or mortgage thereof to an innocent pur
chaser, deprive the other party of his share * * * A number, 
perhaps a majority, of the courts recognizing the possibility 
of loss by one party of the share to which his claim entities 
him, if the whole title is regarded as vested in th.e other, 
have asserted the doctrine that before division the two parties 
are tenants in common of the crop, that is, that each ·has an 
undivided interest therein, which is subject to his sole con
trol, this view being, perhaps, more frequently based ·upon 
grounds of expediency than upon the construction of the partie~ 
ular agreement. This view * * * has been most frequently taken 
in cases in which the agreement was not regarded as involving 
a demise and creating the relation of landlord and tenant. 
(Tiffany on Landlord and Tenant, vol. II, Sec. 253-b.) 

(Note: Most of the cases cited by Tiffany are New England or 

western cases. '!he cases cited here are selected from the 

States covered by this Memora.ndwn.) 

Smith v. Rice, 56 Ala. 417. 
Romero v. Dalton, 2 Ariz. 210, 11 Pac. 863. 
Doty v. Heth, 52 Miss. 530. 
Jones v. Chamberlain, 52 Tenn. !5 Heisk) 210 (sem(>le). 
Betts v. Ratliff 50 Miss. 561. 
Lowe v. Miller, 3 Grat. IVa.) 205, 46 Am. Dec. 188. 

But in some cases, even though the cultivator is expressly 

stated to be a tenant, a tenancy in conunon in the crop is rec

ognized as existing: 

Smith v. State, 84 Ala. 498, 4 So. 683. 
Tinsley v. Crai;e, 54 Ark. 346; 16 S • . JI. 570. 
Johnson v. Hoffman, 53 No. 504. 
Hoses v. Lower, 43 No. App. 85. 
Fagan v. Vo;ht, 35 Tex. Cir. App. 528, ·so S. tl. 664. 
Rentfrow v. Lancaster, 10 Tex. Cir. App. 32, 31 S. II. 229. 
Horsley v. Noss, 5 Tex. Cir. App. 241, 23 S. 1!'. 11i5. 

If the agreement in such case be regarded as one of hiring, 

making the cultivator the servant of the landowner, a view 

quite frequently asserted, it is difficult to understand how a 

share of the crop which is to be delivered to the cultivator as 

wages can, b.efore such delivery, be regarded as belonging to 

him. 

Bur;ie v. Daves, 34 Ark. 179. 
Tinsley v •. Craige, 54 A'rk. 346. 
Gray v. Robi.nson, 4 Ariz. 24. 
Graham v. Houston, 15 H. C. !4 Des. Law) 23i2. 
Jfann v. Ta.ylor, 52 Tenn. !5 Heisk) 267. 
Smith v. Rice, 56 Ala. 417. 
Rakestraw v. Floyd, 54 S. C. 288, ;12 S. E; 419. 

That one thus employed to cultivate the land for a share of 

the crop has no--proprietary interest therein is recognized in a 

nuinber of cases: 
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Gra.y v. Robinson·, 4 Ariz. ·<24, 33 Pac. 712. 
Bryantv. Puih, 86 Ga. 525 •. 
Woodward v. Corder, 33 Ho. App. 147· 
State v. Jones, 19 tr. C. l2 Dev. & BJ 544· 
Cole v. Rester, 31 N. C. l9 Ired La'w) 23. 
Ruff v. Watkins, 15 S. C. 85. 
Richey v. DuPre, :20 S. C. 6. 

If, however, instead of regarding the cultivator as the serv

ant of the landowner, vie regard the two as parties to a joint 

adventure, as has occasionally been suggested, they may well be 

Joint owners or tenants in common of the crops. · * * * As re

gards the existence o·f a tenancy in common of the crops where 

the relationship of landlord and tenant exists, the cases are 

not by any means in unison. As before stated, there are a num

ber of decisions in which the landlord and tenant have been re

garded as tenants in common of the crop, but there are perhaps 

even more cases in which the two relationships are regarded as 

inconsistent for the reason that crops regularly belong to the 

tenant, and the share o·f the crop which is e'lentually to go to 

the landlord is in the nature of rent, and the fact that an 

article is to be delivered in the payment of rent cannot make 

it the. property of the landlord until it is delivered. 

Smyth v. Tankersley, 20 Ala. 212. 
Treadway v., Treadway, 56 Ala. 390. 
Ponder v. Rhea, .32 Ark. 435· 
TaY'lor v. Coney, 101 Ga. 655, 28 S. E . . 974 
Betts v. Ratliff, 50 Hiss. 561. 
Dearer v. Rice, 20 N. C. !4 Der. & B.) 567. 
Peebles v. Lassiter,. 33 N. C. !11 Ired LaOJ) 73· 
Ross v. Swarinier, 31 N. C. (q Ired Law) 481. 
}{af!ill v. Holston, 65 Tenn. 16 Boxt) 32:1. 

Texas 1!!. P.R.R. Co. v. Bayliss, 62 Tex. 571. 

In the case of Doty v. Beth, 52 Ktss. 530 (1876), the court 

said: 

Tenancy usually carries with it the idea of' a legal owner
ship of a term in the land, which cannot be subjected to sale 
under execution, and also the exclush>e ownership of' the prod
ucts to be raised there'<m. This would be so even where rent 
reserved was a portion of the products. In such case the rela
t:l:onship of landlord and tenant would exist, and the legal 
title to the crop would vest in the 'tenant. Exactly what rela
tionship is created between the parties by the contract to crop 
on the shares is d':Lf'ficult to def'ine. Somewhat extensive exam
ination of the cases indicates that they are usually regarded 
as constituting the parties ·tenants in common of the crops, but 
not joint tenants nor tenants in common of' the iand * "' * . 

l\hile this case was overruled by Alexander v. Zeigler (ante), 

and the latter case was approved in 11! ll t(JIIls v. Sykes, 170 

Ktss. 88, 154 So. 727 (1934), it was not overruled on this 

point, and the court in 1/tlltams et al v. Sykes satd: 

Doty' v. Beth (ante) seems to hold that landowners and share 
croppers are co-tenants of' the f'arm products growing upon the 
premises, while the last two cases, Schlicht v. Callicott and 
Al,exander v. Zeif!ler, ·both ante, seem to hoid that the rela
tionship of: landlord .!.nd tenant exists * * * . Without under
taking to decide which is the correct holding, but treating the 
case as if' the landowner !llld the share cropper were co-tenants, 
but not so deciding, we think the suit of the plaintif'f's must 
fail * ·* * . 

The court then goes on to decide that Alexander v. Ze!ller 

is "authority, • and that case holds the parties to be landlord 

and tenant. 

A. & E. Enc., LflW, 2d ed. ,. 'lol. XVII, p. 651, defines "ten

ants in common" as follows: 

J.n tenancy in common the co-tenan,ts .hold by one and the same 
undivided po':.session, and this unity' of possession is the only 
unity required to constitute such a tenancy. The extent of' the 
respective interests cif the co..:tenants, their source of' title, 
the, times at .w.hich ·their interests become vested, and the peri
ods of' duratiqn may 'be different. An<1 at coDBDon law a dif'f'er
ence ·in one or more of' ·these particulars was necessary in order 
to cons.ti·tute the estate an· es:tate :ln common as distinguished 
from a joint tenancy. 

It is, difficult to see, notwithstanding Doty v. Beth, how a 

cropper having no demise of any estate in the land, and having 

no dominion or control over the premises, and receiving only a 

share of the crop "in lieu of wages," can be aught but a labor

er; or how he could have any "undivided possession" of the crop 

with the landowner. As Tiffany says, ante: "It is difficult 

to understand how a share of the crop which is to be delivered 

to the cultivator as wages can, before such delivery, be re

garded as belonging to him." 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

Title to crop prior to division depends upon the relation

ship of the parties. \\here that is landlord and tenant, it is 

thoroughly established in all jurisdictions that the title to 

the crop is in the tenant, subject to the landlord's lien for 

rent. Where the parties are tenants in common, as in Missis

sippi they frequently appear to be [see chart under (3) and 

this MemorBndum], they have joint possession and ownership. 

When there is no demise of the premises, and the landowner 

retains dominion and control, agreeing only to pay the cul tiva

tor a fixed portion of the crops in l teu of wa{!es, title to the 

crop remains in the landowner prior to the division thereof. 

Bu,rf!ie v. Daves, 34 Ark. 179· 
Tinsley v. Craif!e, 54 Ar.<. 346. 
Gray v. Robinson, 4 Artz. 24. 
Graham .v. Houston, 15 N. C. !4 Dec. Law) 232. 
Mann v. Taylor, 52 Tenn. !5 Reiskl 267. 
Smith v. Rice, 56 Ala. 4~7. 
Rakestraw v. Floyd, 54 S. C. 288, 32 S. E. 419. 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Sec. 2238 of the Miss. Code of 1930 gives the employer and 

the "cropper," or "laborer," each a lien on the interest of the 

other for advances on the one hand and wages on the other. 

This section reads: 

Eaployer &nd eaployee-llen deelared.-Every employer shall 
have a lien on the share or interest of his employee on any 
crop made under such employment f'or all advances ·of' money, and 
for the f'air market value of other things advanced by him, or 
anyone at his request, f'or himself' and f'amily, and b<tsiness 
during the exist.ence of such employment, which lien the employ
er may of'f'set, recoup, or otherwise assert and maintain; and 
every employee, laborer, cropper, part owner, overseer, or man
ager, or other person who may and by his labor in making, 
gathering, or preparing f'or sale or market any crop shall have 
a lien on the interest of' the person who contracts with them 
f'or such labor for his wages, share or interest in such crops, 
whatever may be the kind of wages, or the nature of the inter
ests, * * "' which lien such employee, laborer, cropper, part 
owner, overseer or manager, or-other person may offset, recoup, 
or otherwise assert and maintai-n. Such liens shall be para
mount to all liens and incumbrances or rights of any kind cre
ated by or against the person so contracting f'or such assist
ance, except the lien of the lessor of the land on which the 
crop is made, f'or ·rent and supplies furnished as provided in 
the chapter on "Land and Tenant.• 

The landowner is given a paramount lien on the products 

raised on tne premises to secure the payment of rent by Sec. 

2186, Code of' 1930, which ~eads as follows: 

Llan of Landlord: Every lessor of' land shall have a lien on 
the· agr:lcultura:l products of' the leaaed premises, however, and 
by whomsoever produced; to secure the payment of' the rent and 
the money advanced 'to the tenant, and the fair market value of 
all advances made by him to his tenant for supplies f'or the 
tenant and others ror whom he me.y contract, and,for his busi
ness carried on upon t·he leased premises; and the lien shall be 
paramount to all otber liens, claims, or demands upon such prod
ucts. And the claim of' the lessor for supplies f'urnisbe<1 may 
be enf'orced in the same manner, and under the same circum
stances as his claim f'or rent may be; and all of the provisions 
of' law as to· attachments f'or rent and proceedings under it 
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shall be applicable to a claim for supplies furnished, and such 
attachment may be levied on any goods and chattels liable for 
rent as well as on the agricultural products. 

The landlord is given further protecti<n in a lien for the 

reasonable value of livestock, utensils, and equipment fur

nished, not only on the property -so furnished, but also on the 

crops raised. Sec. 2187, Miss. Code of 1930, reads: 

Lien for I lvestqck-leple.ants: A. landlord shall have for 
one year a lien for the reasonable value of all livestock, 
farming utensils, implements, and vehicles furnished by him to 
his tenant upon the property so furnished, and has an addition
al security. therefor upon all the agricultural products raised 
upon the leased premises. The said property so furnished shall 
be considered as supplies and the lien therefor may be enforced 
accordingly. Such lien shall be a superior and first lien, and 
need not be evidenced by writing, or if in writing, need not be 
recorded. 

FUrther, it is a misdemeanor for any perscn,- with notice of 

the landlord's or the cropper's lien on any agricultural prod

ucts .to remove or conceal such products with intent to impair 

such lien. Sec. 1019, Miss. Code of 1930, provides: 

A.ny person who, with notice of an employer's, employee's 
laborer's, cropper's, part owner's or landlord's lien on any 
agricultural products, and with intent to defeat or impair the 
lien shall remove from the premises on which i.t was produced, 
or shall conceal or aid, or authorize to remove or conceal, 
anything subject to such lien, and upon which any other person 
shall have such lien, without the consent of such person, shall 
* * * be subject to fine or imprisonment. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Where a tenant (or a cropper) violates the agreement with 

the landowner, the latter may have recourse nnder Sec. 2100 and 

2237 of the code, which are as follows: 

Sec. 2198, Miss. Code of 1930: 

Reraedy when c I ala due In certain casea.-When any landlord 
or lessor shall have just cause to suspect and shall verily 
believe that his tenant will remove his agricultural products 
on which there is a lien, or any part thereof', f'rom the· leased 
premises to any other'place, before the expiration of' his term, 
or bet' ore the rent or claim f'or supplies will fall due, or that. 
he will remove his other ef'fects so that distress cannot be 
made, the landlord or lessor in either case on making oath 
thereof, and of the amount the tenant is to pay, and at what 
time the same will fall due, and giving bond * * * may obtain 
an attachment against the goods and chattels of such tenant 
* * "; and if bond in double the amount due is not given, the 
property will be sold, or so much thereof as may be necessary, 
to pay the rent due. 

Sec. 2237, Miss. Code of 1930: 

Proceedings when tenant deserts preelaea.-If a tenant, of' 
lands being in arrears f'or rent, shall desert the demised prem
ises, leaving the same uncultivated or unoccupied, so that a 
suf'f'icient distress cannot be had to satisf'y the arrears of' 
rent, any Justice of' the Peace of the county * * * , at the 
request of' the landlord and upon llroof'> may view the l)remises 
* * * and may put the landlord in possession of' the premises. 

In Cohn v. Smith, 64. /ftss. 816, 2 So. 244, it was held: 

It being a crime f'or a person with notice o£ the lien to 
remove the products f'r·om the leased premises without the land
lord's consent (Sec. 1261-now 1019), the landlord can maintain 
an action f'or damages against the purchaser with notice of' 
products subject to the lien f'or rent. 

In Bedford v. GartreLl, 88 lftss. 429, 40 So. 801, it was 

held that the landlord's lien is superior to the lien of a deed 

of trust given by the tenant en crops for advances of. supplies. 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

There is no specific prOVisim .for any re~ for the .crop

per if the landlord violates the contract, other than in sec. 

2238, cited, p. 19. It is probable that in such case the .crop

per could bring action in damages nnder the general law. 

MISSOURI 

(1) LANDLORD AND TENANT, WHEN 
The earliest reported .case that has been foond (1873) in 

which there was a judicial determination of the relationship 

existing between the parties to a crop-sharing contract is 

Johnson v. Hoffman, 53 lfo. 504., in which the court said: 

The material question is, whether the agreement between the 
parties was a lease whereby the poss.ession of' the f'arm was 
transferred to the plaintif'f', or simply an agreement by which 
the plaintif'f' was hired to cultivate the f'arm on shares, the 
defendant at all times holding the possession exclusively f'or 
himself'. 

The coort then cites the agreement (which was written) 

wherepy Hoffman "leases, rents and lets" nnto Johnson his farm 

in St. Charles Connty. Continuing, the court holds: 

Contracts of this character although unknown in England are 
frequent in the Uni te·d States. The authorities, however, are 
conflicting in the several states, as to whether they create 
the relationship of' landlord and tenant, or simply make them 
croppers on the shares. In my judgment no def'inite ruling can 
be laid down on this subJect. Each case must be determined by 
the words of the written agreement between the parties. It is 
obvious f'rom the language of' this agreement, that the plaintiff' 
was to have possess ion of the f'arm, f'or the length of' time in
dicated therein. The crops, however, were to be divided 
between the parties. They were, theref'ore, tena.ilts in common 
of' the products of' the f'arm with the possession of' the land 
in the plaintif'f' as tenant of' the def'endant as his landlord. 

Fifty years later (1923) in the case of Jackson v. Knippel, 

24.6 S. II. 100'1, it was held that a written instrument demising 

and leasing 55 acres of land for a term of one year, wherein 

lessor agreed to furnish one and cn.e-half bushels of seed to 

the acre· and 125 ponnds of fertilizer per acre, and lessee 

agreed to pey lessor cne-half of the wheat to be threshed and 

delivered to the lessor, the lessee agreeing not to underlet 

the premises or any part thereof, or assign it, without the 

written assent of the lessor, .created the relationship of land

lord and tenant between the parties. (The court cites and 

quotes from Johnson b. Hoffman, ante.) Contirming the opinion, 

the court said: 

While it has been said in contracts of' this character, 
whether it is to be held as one f'or raising a crop on joint 
account, or one of' employment in .payment f'or services to be 
made in a share of' the crops, or a lease with rent, payable in 
kind, depends primarily on the intention of' the parties, yet
"The legal f'orm in which the agreement is couched is most mate
rial in determining its character.• The most important criter
ion in arriving at the intention of' the parties and the conse
quential relationship created is: Which party· was entitled to 
the possession of' the land? If' it was. the intention that the 
landowner should part with, and the other party have, the ex
clusive possession of' the land f'or the purpose of' cultivation, 
then as a general rule the transaction will be considered a 
·lease, and the relation between the parties that of' landlord 
and tenan.t. (The court cite.s 50 L.R.A •. 254; . 81 Am. St, Rep. 
562; Johnson v. Hoffman, ante.) 

Thus it seeas to be settled in Missour.i that where in a 

crop-sharing agreement possession of the premises passes to the 

cuJ.tivator, the relationship is that of landlord and tenant. 

( 2) EMPLOYER AND CROPPER'· WHEN 
The relation of employer and cropper, or laborer, seems to 

come into existence .when a cultivator of the land receives no 

demise of the premises, possession and dominion of which remain 

in the lando~r, but is to receive his wages .in a portion of 

the crop raised. In the case of Ha~~ard v. Tlalker,182 JJo. 
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App. 4.63 · (190S), 111 S. 11. 904., where the plaintiff landowner 

contracted to· furnish the land and the wheat to be sowed, and 

defendant was to· break the land in the fall, sow the wheat, 

cwltivate, harvest, and thresh it, and the crop was· to be di

vided equally between them, the relation of landlord and tenant 

did not exist, but defendant !fas a mere cropper on shares, and 

plaintiff was not entitled to recover unpaid rent by attachment 

under the Landlord and Tenant Act. 

And in the case of Pearson v., Lafferty, 197 No. App. · 1'23 
(1917) 193, S. 11. 40, the court aeld that where one cultivated 

land under an agreement to give the owner one-half of the crop, 

withOilt renting the land for any ff,xed period, and without pos

session to the exclusion of the owner, he was a mere cultivator 

or •cropper, w and not a tenant. 

(3) TENANTS IN COMMON OF THE 
CROP .. WHEN 

In X(JI!Iertck v. OasUeman, 23 Ko. App. 481 (1886), where an 
owner let his land to another on shares, under a contract which 

fixed no time for the termination of the letting, which did not 

contain any stipulation .as to who should gather the crop, and 

whiclil 'did not require the tenant to deliver to the owner his 

share of the crop, the owner and the tenant were tenants in 

common of the crop. 

In Hoser v. Lower, 48 No. A.pp. 85 (1892), where plaintiff 

was, wnder an agreement with defendant, a cropper on defetld

ant's land, for raising com, the stalks left after cutting the 

com were a part of the crop, and the plaintiff and defendant 

were tenants in common of the stalks, as they had been of the 

corn. 

In Pearson v. Lafferty, 197 Ko. App~ 123, 193 S. 11. 40 (1917), 
the court said: 

Apart from divergencies in the results reached in the cases 
due to differences in the various agreements involved, there is 
considerable conflict in authority as to the respective inter
ests or rights of the owners and the eultivators or croppers in 
and to the crop itself. It .appears that the trend of judicial 
authority is to hold that a contract whereby one is allowed use 
of land to cultlvate, the owner to have a share of the produce 
for its use, wiil, in general, at least, create a tenancy in 
common in the growing crop; and this is said to be so whether 
the agreement operates as a lease or a mere "cropping contract. • 

The court cites J0hnson v. Hoffman;- Xamertck v. Castleman; 

Noser v. Lower; note to.Kelly v. Rumerfield, 98 Am. St. R. 959; 
R. G.L. 374., 5: and numerous other cases in States froin coast to 

coast. (See thiS Memorandum, pp. 18, 19, Mississippi, and 

cases there cited. ) 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

In Horrell v. Alexander; 215 S. 11. 764. (1919), it was held 

tnat under an agreement whereby plaintiff was to plant, cul ti

vate, and raise crops, and furnish all labor in consideration 

of a share of' the crop, while defendant was to furnish every

thing else, plaintiff was a mere cropper, and the title to the 

crop, as well as legal possession thereof, remained in the de

fendaat landlord, until the division of the crop and setting 

aside of tne plaintiff's portion. 

In ·Rob'btns v. Grooms, 257 s. 11. 503 (1924), it was held that 

nnder a contract·. whereby defendant was to have possession of 

plaintiff's farm• and cultivate it, each to have one-half ~f the 

com raised, to be divided ·imd put in separate pens on the farm 

by the defendant, until such. division . plaintiff lilad no exclu

sive title to any of the com. 

'It is apparently settled in all jurisdictions that in an 

agreemen.t between am employer and cropper, the title to the 

crop before division is in 

11ood v. Garrison, 139 Ky. 

the landowner. A leading case is 

603, 62 S. 11. 728. In Woodfall 's 

"Landlord and Tenant,w p. 125, the author states: 

It is everywhere admitted that under a pure and unqualified 
cropping contract the entire legal ownership of the crop is in 
the owner of the land until division. 

It is equally well settled that when in a cropping contract 

the relationship is that of landlord and tenant, the title to 

the crop is in the tenant, subject to the landlord's lien for 

rent and advances. (There may be an exception to this in 

Louisiana under Sec. 5065 of the Louisiana General Statutes. 

See this Memorandum, p. 15, Louisiana, and see this heading 

under the various States covered in this Memorandum. There is 

no wcrower" relationship in Alabama. This Memorandum, P• I, 

Alabama.) 

(5) LIEN OF THE PARTIES ON 
THE CROP 

In llissouri Revised Statutes, Annotated (1939), vol. IX, 

Sec. 2976, 2977, and 2978, it is provided: 

Section llfi-Landlord baa a lien on crops grown, etc.
Every landlord shall have a lien upon the crops growing on the 
demised premises in any year for the rent that shall accrue for 
such year, and such lien shall continue for eight months after 
such rent shall become due and payable, and no longer. When 
the demised premises, or any portion thereof, are used for the 
purpose of growing nursery stock a lien shall exist and con
tinue on such stock until the same shall have been removed from 
the premises and sold, and such lien may be enforced by attach
ment in the manner hereinafter provided, (R.S. 1929, Sec. 
2589.) 

Section 2977-Landlord•a lien against crop of tenant: Every 
landlord shall have a superior lien, against which the tenant 
shall not be entitled to any exception, upon the whole crop of 
the tenant raised upon the leased or rented premises, to reim
burse the l.andlord for money or supplies furnished to the ten
ant to enable him to raise and harvest the crops or to subsist 
while carrying out his contract of tenancy, but the lien of the 
landlord shall not continue for more than 1.20 days after the 
expiration. of the tenancy, and, if the property upon which 
the.re is a lien be removed from the leased premises and not 
returned, the landlord shall have a superior lien upon the 
property so removed for fifteen days from the date of this re
moval, and may enforce his lien against the property wherever 
found. R.S. 1929, Sec. 2950. 

Section 2178-Liari, ~o• ~forced: The landlord may enforce 
the lien given in the preceding section by distress or attach
ment, in the manner provided in this chapter for the collection 
of rent, and subject to the same liability, and the actions for 
money or supplies and for rent may join in the same action. 
R.s. 1929, Sec. 2591. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Sec. 2986, Missouri Statutes, Annotated: 

Attaohaent for rant.wlll lie, when.--Any person who shall be 
liable to pay rent, whether the same be due or not, or whether 
the same be payable in money or other thing, if the rent be due 
within one year ,thereafter, shall be ],iable to attachment for 
such rent in the follow~ng instances: 

(1) When he intends to remove the property from the leased 
or rl!!lted premises; (2) when he is removing his property from 
the leased or rented premises;. (3) when he has, within thirty 
days, removed his property from the leased or rented premises; 
(4) when he shall in any m8Jlller dispose of the crops, or any 
part thereof, growing on the leased or rented premises, so as 
to endanger, hinder, or delay the collection of rent;, (5) when 
he shall a.ttempt to dispose of the crop. or any part thereof, 
growing on the leased or rented premises, so as to endanger, 
hinder, or delay the collection of rent; (6) when the rent is 
due or unpaid after the demand therefor. (The method of proce
dure is set out in· the statute in detail.) * * * Provided, if 
any person shall buy any crop grown on demised premises, upon 
which any rent is unpaid, and such purchaser has knowledge of 
the fact that such crop was grown on demised premises, be shall 
be I ;table in an action for the value thereof, to any party 
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entitled thereto, or may be subject to garnishment at law in 
any suit against the tenant for the recovery of the rent. R.S. 
1929, Sec. 2599. 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

It appears that a cropper can sue for breach of contract 

when his share of a crop is withheld by the landlord. 

In the C!\Se of Beasle11 v. Narsh, 30 S. II. 2d, 747 (1931), it 

was held, as stated in the Syllabus: 

(1) Suit in a Justice's Court by a share .cropper is neld not 
dismissible because it charges defendant with conversion where 
the case could be treated as an action for breach of contract. 

(2) The evidence was held sufficient to make it a question 
for the jury whether the defendant breached the contract in 
refusing to permit the cropper to take the share· of the crop 
sued for. 

(3) A finding that the cropper suing for the -value of his 
share was entitled to possession of the property held not nec
essary, where the action was based on breach of con tract, and 
not conversion. 

In the opinion in that case the court says: 

It appears that complaint is made only to the court's action 
with reference to the instructions. The defendant contends 
that his instruction No. A, in the nature of' a demurrer to the 
evidence on the first count of plaintiff's petition, should 
have been given because this count is fo·r conversion, and 
charged that plaintiff' was a sha~;e cropper of the defendant, 
and that all the evidence showed that he was a mere cropper and 
that recovery thereon could not be had. The defendant relies 
for this contention on Horrell v. Alexander IHo. App.), 215 
S. II'. 764 .!1919!. This case does hold that a cropper could not 
maintain action for conversion against a landlord where there 
has been no division of the crops, and setting aside of the 
cropper's portion. But that opinion also holds that, in a suit 
based on a petition similar to this one, the suit may be 
treated as a suit for damages for breach of contract. Since 
this is a case filed in the Justice of the Peace's Court, where 
strict pleadings are not required, we hold against the defend
ant on this point. 

In a suit for failure of defendant landlord to give plain
tiff cropper his share of the crop of corn, the petition while 
alleging that the defendant "converted" the corn is held to be 
sufficient to state a cause of action for damages for breach of 
contract. 

The court cites: 

Naser v. Lower, 48 Ho. App. 85. 
Shoemaker v. Crawford, 82 Ho. App. 487. 
Davies v. Bladwin, 66 Ho. App. 577· 
Hauard v. Walker, 132 Ho. App. 463, 111 S. W. 904 l19o8J. 
Steel v. Flick, 56 Pa. 172. 
12 Cyc. 980. 

The court then held that while the action was called "con

version," which could not be maintained, the petition did state 

a cause of action for damages for breach of contract. 

NORTH CAROLINA 

(1) LANDLORD AND TENANT, WHEN 
The same rule prevails in North Carolina as in most of the 

other States, i.e., when a demise of the premises is made in 

the crop-sharing agreement, the relationship between.the par
ties is that of landlord and tenant. A North Carolina Statute, 

however (Sec. 2355, Code of 1939), varies the rule th.at a ten

ant has title to and possessim of the crop, subject to the 

landlord's lien for rent, by declaring that unless otherwise 

agreed between the parties all .crops shall be deemed to be 

"vested in possession" of the lessor at all times until all 

rents are paid and agreed stipulations performed. [See Sec. 

2355, under heading· (5) herein.] The Statute also provides 

that to entitle him to the benefits of the lien provided, 

the lessor m..ust conform, in the prices that he charges for 

advancements, to the provisions of Sec •. 24B2, which permits the 

lessor mald.ng advancement to charge 10 percent over the ·retail 

cash price in ·lieu of interest on the deb-t. 

Commenting on this Statute, the North CaJ?elina Law Review, 

vol. XX, p. 216 (1942), says: 

The provision in our Statute that a landlord shall be 
"vested in possession" of' the crops seems unique as applied to 

tenants. 

(2) EMPLOYER AND CROPPER, WHEN 
An agreement by him who cultivates the land that the owner 

who advances guano, seed wheat, etc. shall, out of the crop, be 

repaid the advancements. in wheat constitutes the former a .crop

per and not a tenant. State v. Burwe~l. 63 N. C. 661. A crop

per has no estate in the land and his possession is that of the 

landlord. State v. Austin, 123 N. C. 749, 31 S. K. 731. 

In North Carolina the cropper and tenant occupy the same 

position as far as ownership of the .crop is concerned. While 

the statute lessened the tenant's right in the crop by increas

ing the landlord's rights as a lienholder, it at the same time 

raised the cropper's status from that <Of a laborer receiving 

pay in a share of the crop, with title to the .crop vested in 

the landowner, to that of one having a 

sion subject to the landlord's lien. 

N. C. 749, 31 S. K. 173,. 11898). 

right and actual posses

State v. A.ustin, 123 

(3) TENANTS IN 
CROP, 

COMMON OF THE 
WHEN 

A. B. Book, in vol. IV, Law and Contemporary Problems, p. 

543, says: 

In North Carolina, under the Statute of 1876-77, the cropper 
and tenant occupy the same position as far as ownership of crop 
is concerned. ***In interpreting the Statute the North 
Carolina Supreme Court has * * ,.. treated the Statute as one 
primarily * * * to secure the landowner in his rent and ad
vances and has held that he is. a trustee in constructive pos
session until the debts are paid, and that he acquired no title 
to the tenant's share. {Batts v. Sullivan, f>ost.J 

The court points out that while the first Section vests pos
session of the crop in the landlord, the second Section recog
nizes the actual possession in the lessee, or cropper, until 
division. [Tobacco Grower's Association v. Bissett, 187 N. C. 
180 11924!.] 

* ~ * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
Where the dis tine tion be cween share ten~<n.ts and croppers has 

not been so affected by Statute, the cropper is ·said to be an 
employee. The crops belong either to the cropper and landowner 
as tenants in common, or to the landowner alone, subject to the 
cropper's lien as a laborer for his share after division and 
deduction for advances * * ·~ . The holding that the parties to 
a cropping agreement are tenants in common appears to be well 
established in Texas, Tennessee, and Mississippi. 

He does not, however, cite any North Carolina case so holding, 

and none has been found. In view of Sec. 2355, Nqrth Carolina 

Code [see under (5) herein], it appears that the relationship 

of tenants in common of the crop does not exist in North 

Carolina. 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

Before Se.c. 2355, N. C. Code, 1939, was passed (see Rext 

heading for Sec. 2355) , title to the .whole of the crop was, in 

contemplation of law, vested in the tenant (even. where the par

ties had a,greed UP.Olil the .payment as rent of a certain portion 

of the crops) l:llltil a division had been .made, and the share of 

the landlord had been set apart to him ill severalty, . (Dover u. 

Rice, 20 N. C. 567; Gordon u. •Ar11!8tron~. 27 N. C. 409; Bi~!1s v. 

Perrell, 34 N •. c. 1: l?oss v. Swart~er, 31 N. -C. 481; l?ow~anp. 

v. F'or~aw, 108, N. C. 567, 13 S. K. 173.) 
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All crops raised on the land, whether by tenant or cropper, 

are by this section (2355) deemed to be vested in the landlord, 

in the ,absence. of an agreement to the contrary, until the rent 

and advancements are pl!id· State u. Austtn, 123 N. C. 749, 31 

S. E. 731: State u. Ket th, 126 N. C. 1114, 36 s. E. 169: Durham 

u. Speeke, 81 N. c. 87: Smtth u. T1.ndell, 107 N. C. 88, 12 

S. E. 121: Batts ·u. Sull tuan, 182 N. c. 129, 108 s. E. 511. 

For the lessor's protection, as 1 between him and the tenant, 

the possession of the crop is deemed vested in the lessor. 

State u. Ht.g~tns, 126 N. C. 1112, 36 s. E. 113. 

(5) LIEN. OF THE PART.IES ON 
THE CROP 

North Carolina Code; 1939, Sec. 2355, provides for the land

lord's lien on crops for his rent and advancements, and the 

method of enforcing same• It reads: 

Landlord's lien on crops for rent and advances, etc.
Enforcement: When lands are rented or- leased .. by agreement, 
written or oral, for. ,.gricul tural purpos.es, or are cul.tivated 
by a cro·pper, unless otherwise agreed between the parties to 
the lease or agreement, any ·and all crops raised on said lands 
shall be deemed and held to be vested in possessi-on of the les
sor or his as.signs at ·all times, until the rents for said lands 
are paid and until all of the stipulations contained in the 
lease or agreement are performed, and all damag~s in lieu 
thereof paid to the lessor or his assigns, and until said party 
or his assigns is paid for all advancements made and expenses 
incurred in making and saving said crops. The landlord, to en
title himself to the bE!nefits of the lien herein provided for, 
must conform as to the prices charged for the advances to the 
provisions of .the article "Agricul tura.l Liens, • in the chapter 
"Liens·. n. 

This· lien· shall be· preferred to all other liens; and the 
lessor o·r his assigns is entitled, against the lessee or cro.p
per, or the assigns ·of either, who removes the crop from the 
lands without the cons<;!nt of the lessor or his assigns, .or 
against any other. person who may get possession of said crop, 
or any ,part thereof, to the remedies given in an action upon 
the claim for· the delivery of personal property * * * (R.s., 
1993; Code,. Sec. 1754; 1896-7, 283; 1917 ch. 134; 1933, ch. 
'219.) 

The landlord's lien, where same attaches, by the express 

terms of· the statute is made superior to all other liens. 
Burwell u. Cooper, 172 N. c. 79, 89 s. E. 1064; Reynolds u. 

Taylor, 144 N. C. 165, 56 s. E. 871; 1footen ·u. Htll, 98 N. C. 

49, 3 s. E. 846: Rhodes u. Fert il tzer Co., 220 N. c. 21 (1941), 

16 S. E. 2d, 408. 
The lien of the landlord tl!okes precedence to that of a third 

party for advances, notwithstanding the priority of the latter 

in time. (Sprutll u. Arrtn~ton, 109 N. C. 192, 13.S. E. 779.) 
This precedence is to·the extent of the advances made. (1footen 

v. Htll, anJe; Supply Co. u. Davts, 194 N. c. 328, 139 s. E. 
599.) The statutory landlord's lien under this section is su

perior to that af one furnishing supplies to the cropper under 
Sec. 2480. (Glover u. Dai l, 199 N. C. 659, 155 s. E. 575.) 
Every person. who makes advancement to a tenant or cropper of 

another, does so with notice of the rights of the landlord. 
(Tht~pen u; Lei~h~ 93 N. C; 47; Tht~pen u. lla~et, 107' N. C. 39, 
12 S. E• 272.) The landlard's lien priority is only for the 
year in which the crops are grown, and' not for the balance due 
fa~ an antecedent year. (B.allard v. Johnson, 114 N. c. 141, 19 
S. E. 98.) The liens for rent and advancements are in equal 
degree and attach to the crops raised by the tenant on the same 

land planted during one calendar year, and harvested in the 

next. (Brooks v. Garrett, 195 N. c; 4Ei2, 142 S. g, 486.) 

The landlard's lien given by Sec. 2355 is separate and dis
tinct from agricill tural liens for advlllices provided for in Sec. 
2480, which is as follows: 

·Lian on cropa for advanoea: If a.ny person makes any ad
vances, ~ithe~ in tnoney O·r· supplies, to any person WhO is en
gaged in, or about to engage in, the cultivation of the soil, 

the person making the advances is entitled to a. lien on the 
crops made within one year from the date of the agreement in 
writing herein required, upon the land in the cultivation of 
which the advance has been expended, in preference to all other 
liens, except the laborer's and landlord's lien, to the extent 
of such advances. Before any advance fs made, an agreement in 
writing for the advance shall be entered into; specifying the 
amount to be advanced, or fixing a limit beyond which the ad
vances if made from time to time during the year, shall not go; 
and this agreement shall be registered in the Office of the 
Register of the County, or coun~ies, where the land is situated, 
on which the crops of the person advanced are to be grown 
* * * , (Then ther.e is a provision covering a case where the 
land is in more than one county; and a provision that a. lien 
shall be good as to any crop which may be harvested after the 
end of said year. There have been various revisions down to 
1935, ch. 200.) 

The lien created lly this section is preferred ta all others, 

the only exceptions being that in favor .of the landlord, and 

that of the laborer, contained in Sec. 2488. (1filltams u. 
Dtiuts, 183 N. C. 90, 110 S. K. 577.) It has been specifically 

held in Glover v. Dall, 191 N. C. 659, that the landlord's lien 

under Sec. 2355 is superior. 
Under Sec •. 26l9, it is provided that all claims against per

sonal property of $200.00 and under, may be filed in the office 

of the nearest Justi.ce of the Peace; if over $200.00, or 
against any real -estate, in tbe office of the Superior Court 

Clerk in any county where the labor has been performed. Sec. 

2470 provides for notice to be filed as hereinbefore provided, 

except in those. cases where a shorter time is prescribed, at 

any time within six months after the completion of the labor, 

or the final furnishi.ng of the materials, or the gathering of 

the crops. Sec. 2471 provides that the date of filing fixes 

the priority of the lien. 

Sec. 24~ provides: 

The lien for work on crops given by this chapter shall be 
preferred to every other lien or incumbrance which attaches to 
the crops subsequent to the time at which the work was com
menced. 

(See Grissom v. Rickett, 98 N. C. 54, 3 S. 8. 921, cited in 
lfhite v. RiddLe, 198 N. C. 511, 152 S. 8. 5oz.J 

Sec. 2361 is as follows: 

Whenever servants and laborers in agriculture shall by their 
contracts, oral or in writing, be entitled, for wages, to a 
part of the crop~ cultivated by them, such part shall not be 
subject to sale under executions against their employers or the 
owners of the land cultivated. 

·Sec. 2362 provides: 

If any landlord shall unlawfully * ~ ~ seize the crop of his 
tenant when there is nothing due him, he shall be guilty of a 
misdemeanor. If any lessee or cropper * * ·* shall remove the 
crop, or any part thereof, from the land without the consent of 
the lessor * * * , and without giving him * * * five days' no
tice of such intended removal, and before satisfying all of the 
liens held by the lessor * * * on said crop, he shall be guilty 
of a. misdemeanor. 

The tenant or cropper is furthei' protected in the matter of 

advances by the provisions of &;c· 2482, which reads: 

Prices to be charged for articlea advanced, li•ited: In 
order to be entitled to the benefits of the liens on crops in 
favor of ·the landlord and other persons advancing supplies, 
under the article •Agricul tural Tenancies, • of the chapter 
"Landlord and Tenant, n and under the present article, or on a 
chattel mortga.~e on crops, such landlord or person shall charge 
for such supplies. a pr.ice, or prices, of not more than 10 per
cent' over the reta.1l.cash price, or prices, of the article, or 
articles, advanced, and the said 10 percent shall be in lieu of 
interest on the debt for .such advances; ~ * * . (Then there is 
provision for coupon books and trade checks to be considered as 
supplies.) I~ more than 10 percent of the ret~ll cash price is 
charged on any ·advance made under the lien or mortgage given on 
the crop, then the lien or mortgage shall be null and void as 
to the article, or articles, as to which such overcharge is made. At 
the time of each sale there shall be de.Uvered to the purchaser 
a memorandum showing the cash price of the articles delivered. 
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Sec. 2488 gives the person making advances the right to have 

the crop seized and sold when the amonnt advanced is due and 

nnpaid, and the tenant is about to sell or dispose of the crop 

to defeat the lien, upon making affidavit to that effect, be- ' 
fore the Clerk of the Superior Court; but this proceeding spe
cifically does not affect the rights of the landlords and 

laborers. 

In the case of Rhodes v. F'ertt l tzer Co., 220 N. C. 21 (1941), 

16 S. E. 2d, 408, it was held: 

(1) A landlord's lien for rent is superior to all other 
liens and attaches to the crops raised upon the land by the 
tenant, and entitles the landlord to the possession of the 
crops for the purpose of the lien until the rents are paid, 
c. s. 2355, and when it is not required that the lease be in 
writing, a note for the rent executed by the tenant constitutes 
mere evidence of the contract. 

(2) An agricultural lien for advances, wten in writing, 
takes priority over all other liens except the laborer •s or 
landlord's lien, to the extent of the advances made thereunder, 
c. s. 2488. 

North Carolina Law Review, vol.XX (1942), p. 217 (commentat

ing on Rhodes v. F'ertil izer Company, ante) says: 

Once the relationship of landlord and tenant is established, 
the lien attaches automatically. [Burwell v. Cooper Coopera
tive Co., 172 N. C. 79 (1916!; Ford v. Green, 212 N. C. 70 
(18971-] 

Under our ,Statute, a tenant and a "cropper"-one who farms 
the land for a share of the crops-have the same status as far 
as ownership in the crop is concerned * '' * . Until his claim 
is satisfied, the landlord may sue for conversion either the 
tenant, or any purchaser from the tenant, who denies his right 
to the crop, and may follow the crop through as many hands as 
necessary * * * . 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Under North Carolina Code the landlord may bring claim and 

delivery to recover possession of crops raised by tne tenant or 

cropper where his right of possession tmder Sec. 2355 is de

nied, or he may resort to any other appropriate remedy to 

force his lien for the r,ent due arid the advances made. 

Ltvtn~ston v. Farish, 89 N. C. 140. If a tenant at any time 

before satisfying the landlord ''s lien for rent and advances 

removes the crop, or any part of it, he becomes liable, civilly 

and criminally. Jordon v. Bryan, 103 N. C. 59; 9 S. E. 135. 

The remedy of claim and deli'very was designed for the land

lord's protection, and it cannot be resorted to before the time 

fixed for division, unless the tenant is about to remove and 

dispose of the crop, or abandon a growing crop (Id.). 

North Carolina Code of 1939, Sec. 4480: 

Local-Violation of certain contracts between landlord and 
tenant: If any tenant or cropper shall procure advances from a 
landlord to enable him to make a crop on the land rented by 
him, and then willfully abandon the same, without good cause 
and before paying for such advances; or if any landlord shall 
contract with a tenant or cropper to furnish him advances to 
enable him to make a crop, and shall willfully fail or refuse, 
without good cause, to furnish such advances according to his 
agreement, he shall be guilty of 4 atUdemeanor and shall be 
fined not exceeding 50 dollars, or imprisoned not exceeding 30 
days. Any person employing a tenant or cropper who has'vio
lated the provisions of this section, with notice of such vio
lation, shall be liable to the landlord furnishing such ad
vances for the amount thereof, and shall also be guilty of a 
misdemeanor * " * . This Section shall apply to the following 
counties only. (The Statute then names 40 counties.) 

The provisions of this section were held to contravene the 

State Constitution, prohibiting imprisonment for debt except in 

cases of 

quashed. 

183 .N. C. 

fraud, and an indictment not averring fraud will be 

State v. Tit ll tams, 150 N. c. 802; Win ton v. Early, 

199. 

Sec. 4481 of the Code': 

Tenant ~eglecting crop; landlord failing to •ake advances; 
harboring or ea~ploying del lnquent 'tenant: If any tenant or 
cropper shall procure advances fr,om a landlo,rd to enable him to 
make a crop on the land rented by him, and then willfully re
fuse to, cultivate such crop, or negligently or willfully aban
don the same, without good cause ,and before paying for such 
advances; or if any landlord who induces another to become a 
tenant or cropper by agreeing to furnish him advances to enable 
him to make a crop, shall willfully fail or refuse, without 
good cause, to furnish such advances according to his agree
ment; or if any person shall entice, persuade, or procure any 
tenant, lessee, or cropper who has made a contract, agreeing to 
cultivate the land of another, to abandon, or to refuse, or 
fail to cui tivate such land, or after notice shall harbor or 
'detain on his own premises, or on the premises of another, any 
such tenant, lessee, or cropper, he shall be guilty of a mis
demeanor * * * . 

(This section was made applicable to 25 counties, some of 
them being the same as those mentioned in the preceding sec

,tion.) 

Sec. 2366 provides that when any tenant or cropper willfully 

neglects or refuses to perform the terms of his. contract, with

out good cause, he skall forfeit his right to the possession of 

the premises. ,(This , section applies in ,58 conn ties.) 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

Code of 1939, Sec. 2356: 

Rights of Tenant.--When the lessor, or his assigns, gets the 
actual possession of the crop, or any part there,of, otherwise 
than as by the mode prescribed in the preceding Section (2355), 
and refuses, or ,neglects, upon a notice written or oral, of 
five, days, given by the lessee or cropper, O'r the assigns of 
either, to make a fair division of said crop, or to pay over to 
such' lessee or cropper, or the assigns of either, such part 
thereof as he may be entitled to under the lease or agreement, 
then and in that case, the lessee or cropper, or the assigns of 
either, is entitled to the remedies against the lessor, or his 
assigns, given in an action upon a claim for the delivery of 
personal property to recover such part of the crop .as he, in 
law and according to the lease or agreement, may be entitled 
to. The amount or quantity of the crop claimed by the lessee 
or cropper * "' " shall be fully set forth in an affidavit at 
the beginning of the action. 

This se,ction intends to favor the laborer as to those mat

ters and things upon .which his labor has been bestowed, and 

that he shall certainly reap the benefits of his toil. Rouse 

v. Wooten, 104 N. G. 229, 233; 10 S. E. 190. 

While one who labors in the, cultivation of a crop, under a 
contract that he shall, receive his compensation from the crops 
when matured and gathered, has no estate nor interest in the 
land but is simply a laborer-at most a cropper-his right to 
receive his share is protected by this Section which for cer
tain purposes creates a lien in his favor, Which has precedence 
over agricultural liens made subsequent to his contract, but 
before the .crop is harvested, Rouse v. lfooten, ante. 

The lessor has no right to take the actual possession from 
the lessee or croppe·r,, and can never do so except when he ob
tains the same by an action of claim and delivery, upon the 
removal of the crop by the lessee or cropper. State v. 
Cope land, 86 N. C. 692: 

When the lessee is wrongfully denied possession of his crop 
by the lessor, he is left to his civil remedies nnder tl:lis sec
tion for the breach of trust should his lessor refuse to ac
connt. State v. Ket th, 126 N. ,C. 1114, 36 S. E. 169. 'ilhen tl:le 
cropper dies before harvesting his crop, his personal repre
sentatives are entitled to recover his l<hare of the crop. 
Parker v. ~ro~n. 130 N. c. 280, 48 s. E. 657. 

OKl.iAHOMA 

( 1) LA.NDLORD AND TENANT, WHEN 

In Oklahoma, as in most of the States covered tn thiS Memor
andWII, the relationship of landlord and tenan,t arises in a 
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crop-sharing coptra.ct when there is any demise of' the premises, 

and the tenant has control thereof', and of the crops, and pays 

the landlord a designated part of'· the crop as rent. The latest 

rep0rted case distinguishri.ng the tenant f'rom a cropper is .Elder 

v. Stur~ess, 1'13 Okla. 620, 49 P. (2d) 221 (1935), in which the 

court says: 

The tenant has exclusive right to possession of the land he 
cultivates and an estate in the same for the term of his con
tract. and consequently he has a right of property in the crops. 

(2) EMPLOYER AND CROPPER, WHEN 

The Supreme Court of' Oklahoma in Elder v. Stur~ess, ante, 

quotes with approval its former opinion in Empire Gas and Fuel 

Company v. Dennin~, 128 Okla. 145, 261 P. 929 (1927), distin

gmshing between cropper and tenant, in the following language: 

The difference between a cropper and a tenant is that the 
cropper is a hired hand. paid for his labor with a share of the 
crop he works to make and harvest. He has no exclusive right 
to possession and no estate in the land nor in the crop until 
the landowner assigns to him a share. The tenant has exclusive 
right. to possession of the land he cultivates and an estate in 
the same for the term of his contract, and consequently he has 
a right of'property in the crop. 

In the earlier case of' Halsell v. First National Bank, 109 

Okla. 220, 235 P. 538 (1925), the identical language as above 
is used in the syllabus. And· in the later case of' Ha~nolia 

Petroleum Co. v. Jones, ·185 Okla. 309, 91 P. (2d) 769 (1939), 
the, court refused to overrule the Empire Gas and Fuel Co. v. 

Dennin~ case. 

(3) TENANTS IN COMMON OF THE 
CROP, WHEN 

There is no statutory determination of' when a landlord and 

tenant O·i' cropper are tenants in common of' the crop, and no 

decisions have been found defining that relationship of' such 

parties in this State. 

See Arrin~ton v. Arrin~ton, 79 Okla. 243, 192P. 689; Prairie 
Oil and Gas Company v. Allen (C.C.A. Okla.) 2 F, 2d, 566. 

(4) TITLE TO CROP PRIOR TO 
' DIVISION 

ln the case of' Hatnol ta Petroleum Co. v. Jones, 185 Okla. 

309 (1939), the court held: 

Where 'a tenant 'cultivates crops under a renter's contract 
providing that he shall pay a portion of ·the crop as rent, and 
shall gather same and deliver to the landlord his part, the 
tenant has a right to the possession of the entire crop until 
same is gathered and divided, and can maintain an action for 
damages for its destruction or injury. 

Okla. Sj;at. of' 1941, Title 41, Sec. 24, provide:. 

Crop rent. -When any such rent is payable in a share or a 
certain proportion of the crop, the lessor shall be deemed the 
owner of such share or proportion, ,and may, if the tenant re
fuses to deliver him such share ·or proportion, enter upon the 
land and! take possession of the same, or obtain possess.ion 
thereof by action of' replevin. (Laws 1901, p. 144; c.s. 1921, 
Sec. 7364; St. 1931, Sec. 10920.) 

It would seem, then, that the landlord is the owner o:f t)le 

agreed propartion of the crap going to hili :for rent at all 

times, regardless ot' the :fact that. t)le relationship may be that 

o:f landlord. and tenant. Presumably, as in all other jurisdic

tions, where the relationship is that o:f landlord and tenant, 

the tenant would have tiUe to that portion of the crop to be 

f'e:tained ,by l:;lim. 
If the agreement be that of landowner and cropper, the title 

te the crop remains at all times in the landowner prior to 
division. 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Title 41, Sec. 24, of' the Okla. Stat., 1941, gives the les

sor the right to enter upon the land and take possession of his 

share of' the crops when rent is to be paid in a share or pro

portion thereof, and to obtain possession by action of' replev

in. The section reruls: 

Crop rent.--When any such rent is payable in a share or cer
tain proportion of the crop, the lessor shall be deemed the 
owner of' such share or proportion, and may, 11' the tenant re
f'uses to deliver him such share or proportion, enter upon the 
land and take possession of the crop, or obtain possession 
thereof by action or replevin. 

Sec. 26 provides that a person entitled. to rent may recover 

same from any p.~rchaser of the crop, with notice. [See Shelp 

v. Lewis, 188 Okla. 156 (1940).] And Sec. Zl provides that 

when any person liable for rent attempts to remove his property 

or his crops from the leased premises, the person to whom the 

rent is owing, after proper affidaVit and undertaking, may sue 

out an attachment in the same manner as provided by law in 

other actions. 
Sec. 28 provides that in an action to enforce a lien on 

crops :for rent of' :farm land, the affidavit for attachment shall 

state that there is due from the de:fendant to the plaintiff a 

certain sum, naming it, for rent o:f the :farm land, describing 

same; further, that plainti:ff claims a lien on the crop made on 

such land. Upon mald.ng and filing such af:fida.vit, and execut

ing an undertaking as prescribed in the preceding section, an 

order o:f attachment will issue as in other cases, and will be 

levied on such crops, or so much thereof' as may be necessary. 

1he proceedings in such attachment are the same as in other 

actions. Cunningham v. Haser, 91 Okla. 44, 215 p, '158. 

While the landlord has a lien f'or, and may thus recover, the 

rent in a crop-sharing contract, he does not have a lien for 

supplies advanced. In the case o:f Halsell v. First National 

Bank, 109 Okla. 220 (1925}, ~he court says in regard to the 

question of' the landlord's lien for supplies: 

In the absence of contract, under the law of this state, a 
landlord 'has no lien on the tenant's part of the crop for sup
plies furnished to make the crop, and the cases cited by the 
defendant to show otherwise are not applicable here for the 
reason they are dealing with a lien under statutory provisions . 

. Under our statute the landlord has a lien for his rent but not 
for supplies furnished. 

In the case o:f Aikins v. Huff, 133 Okla. 268, 272 P. 1025, 

it was held that a landlord has only a lien :for rents on the 

crops grown during the year :for which the rent is due. 

O:f course, i:f the cultivator o:f the land is a cropper, the 

lan:l.lord has title and possession of the crop and needs no lien 

for rent. 

A laborer is given a lien on the products o:f his labor by 

Sec. 92, Okla. Stat., Annotated, which is as follows: 

Laborers who perform work and labor :for any person under a 
verbal or written contract, if unpaid for the same, shall have 
a lien on the production o:f their labor for such work and la
bor; provided, that such lien shall attach only while the title 
to the property remains in the original owner. 

Sec. 93 provides that this lien may be enforced as in ordi

nary actions, or by attachment proceedings as provided in the 

Code ot' Civil Procedure. And in Ftrst Nat tonal Bank v. Rogers, 

24 Okla. 357, 103 P. 582, it was held that ~ person who raises 

a: crop, on another's land, is a .cropper, or laborer, and not 

a tenant, and has a lien on the crop for the share we hill, i:f 

he has complied with the statute. 
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(6) REMEDY, IF CROPPER VIOLATES 

AGREEMENT 
As seen in "(5} Lien of the Parties on the Crop," Sec. 24, 

Title 41, Okla. Stat., 1941, gives the landowner the right to 

enter on the premises and possess himself of his share of the 

crops if the tenant refuses to deliver such share. 

Sec. 25 of Title 41 prov:j.des that any person removing crops 

from rented premises with the intention of depri-ving the land

lord of any rent, or who fraudulently appropriates the rent due 

the landlord to himself, or any person not entitled thereto, 

shall be guilty of embezzlement; and Sec. Z7 gives the person 

to whom rent is owning a right of attachment when any person 

liable for rent attempts to remove his property or his crop 

from the leased premises. (See Cunntn!1ham .v. Koser, 91 Okla. 
44.) 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

In Ftrst National Bank v. Roeers, 24. Okla. 357, 103 P. 582, 

the court held that one raising a crop on land of another for 

an agreed share is a cropper or laborer, and not a tenant, and 

has a lien for his share. 

In Taylor v. Riggins, 129 Okla. 57, 352 P. 146, the court 

held that a sharecropper's action for the owner's refusal to 

permit him to tend C1'ops under contract is one for breach of 

contract, not for conversion, and as heretofore seen, Sec. 92, 

Title 42, Okla. Stat., Annotated, gives the laborer a lien on 

tbe products of his labor. The cropper, being a laborer, would 

come under the provisions of this section. 

SOUTH CAROLINA 

(1) LANDLORD AND TENANT, WHEN 
As in most of the other States, when there is a demise of 

the premises, and the tenant acquires an estate in the land for 

the term, with right of possession and title in the crop sub

j ec t to the landlord's lien for rent and advances, the rela

tionship is that of landlord and tenant. 

In Brock v. Haley and Company, 88 S. C. 373, 70S. E. 1011, 

the court in construing the written contract to create the re

lation of landlord and tenant says: 

We agree with the Circuit Court that it (the contract) cre
ates the relation of landlord and tenant, and is not a mere 
con.tract for labor under the control and direction of the land
owner. Brock, the owner, expressly agrees to rent the land to 
Gaines, and Gaines expressly agrees to pay the specified por
tion of the crop. That the parties regarded the contract as 
one of tenancy is manifest from the relationship and conduct of 
both. Under this construction it was competent at that time 
for Gaines to give an agricultural lien on the crop to be grown 
by him on the land o o o • 

(2) EMPLOYER AND CROPPER, WHEN 
In the case of Loveless v. Gilltam, 70S. C. 391, 50S. E. 

9, 11904), the court said: 

This appeal is from a judgment of the Circuit Court affirm
ing the judgment of a Magistrate's Court in favor of the plain
tiff in an action of claim and delivery for a bale of cotton. 
The disputed facts are that in 1904 the defendant cultivated. 
plaintiff's land under circumstances which made him a laborer 
upon shares of the crops gr.own by him. Three bales of cotton 
were raised upon the place. The first two were placed in a 
warehouse o * * in plaintiff's name, by her direction. The 
plaintiff directed tpe defendant to store the third bale in the 
same way, which defendant refused to do, but stored it in his 
own name. This action is the result of the defendant's refusal 
to deliver the cotton on plaintiff's demand. The Circuit Court 

agreed with the Magistrate's Court in holding the plaintiff was 
the owner of the cotton and entitled to the possession thereof 
until the division had been made* * * . Upon the facts stated, 
it must follow that the Circuit Court did not err, as a matter 
of law, in holding that the plaintiff was the owner of the 
cotton, and was entitled to possession until division was made. 
Huff v. Watkins, 15 S. C. 86 . . Judgment affirmed. 

This was one of the earlier cases in which there was a clear 

cut decision that a share cropper has no right of title or pos

session in the cro.(.r until after division is made. It is cited 

with approval in a long line of cases, one of the later of 

which is Hardwick v. Page, 124 S. C. 111, 115 (1922). See also 

cases cited under (4} herein. 

( 3) TENANTS IN 
CROP, 

COMMON OF THE 
WHEN 

Tiffany on "Landlord and Tenant," Sec. 253-b, discussing the 

relationship of tenants in common of the crop as between land

lord and share cropper, says: 

The cases most frequently discussed in connection with 
agreements for the division of the crops between landowner and 
the cultivator have been with regard to the rights of the par
ties in the crop before division. If one party has title to 
the whole crop to the exclusion of the other, he may, it is 
"vident, by a transfer or mortgage thereof to an innocent pur
chaser depr1 ve the other party of his share, or the former 1 s 
creditors may levy thereon and so put it out of his power to 
deU:ver to the other party the latter's agreed share. Further
more, the character of the rights of the respective parties to 
the crop before division will affect the character of the rem
edies which may be adopted by one in case the other undertakes 
to deprive him of his share. A number, perhaps a majority, of 
the courts, recognizing the possibility of loss ·by one party of 
the share to which his agreement entitles him, if the whole 
title is regarded as being vested in the other, have asserted 
the doctrine that before division the two parties are tenants 
in common of the crop, that is, that each has undivided inter
est therein which is subject to his sole control, this view 
being perhaps more frequen.tly based upon grounds of expediency 
than upon the construction of the particular agreement. This 

·view that the parties are tenants in common of the crop has 
been most frequently taken in cases in which the agreement was 
not regarded as involving a demise, creating the relation of 
landlord and tenant, but in some cases though the cultivator is 
expressly stated to be a tenant, a tenancy in common of the 
crops is recognized as existing. 

Of the considerable number of cases cited by Tiffany, none 

originated in South Carolina, and in the statutes and decisions 

of South Carolina there appears to be no r.eference to the rela

tionship of tenants in common of the crop. 

Tiffany continues: 

We will consider the question of the existence of a tenancy 
in common of the crops, first, on the theory that.the agreement 
does not involve a demise of the land, creating the relation
ship of landlord and tenant. If the agreement in such case be 
regarded as one of hiring, making the cultivator the servant of 
the landowner, a view quite .frequently asserted, 1 t is diffi
cult to understand how a share of the crops which is to be 
delivered to the cultivator as wages can, before such delivery, 
be regarded as belonging to him. He has, it would seem, a mere 
contractural right against the landowner.. That one thus em
ployed to cul t1 vate the land for a share of the crops has no 
proprietary interest is recognized in a number of cases. 

In the footnotes on this observation Jnly two cases from 

South Carolina are cited. Huff v. Watkins, 15 S. ·c. 85 (ante, 
above); Rttchte v. Dupre, 20 S. G. 6. 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

It is well settled that where the relationship between the 
parties is that of landlord and tenant, the tenant has title 
and possession of the crop, subject to the landlord's lien for 
rent and advances. (See under this heading in the various 
States covered by this Memorandum.) · 
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. It i.s equally well .settled that where the agreement is such 

that the relation· between the parties is that of employer ·and 

labarer or ,share cropper~ title and possession of the crops 

prior to division is in the landowner. 

In· Ntzler 11. Insurance Company, 14.6 8. 0. 123,143 S. 8. 663 
( 1928), it. was held that a share cropPer has no title to any 

portion of the crops until there 1s a division and he has re

ceived his share, and he camot, therefore, maintain an action 

at law for possession of his share, but he has an equitable 

interest and can maintain action in equity for settlement and 

· division of the crop. 
Among the· later deci~ions holdillg that a share cropper has 

no title or right of possession of the crop prior to division 

are the foll<l!'ing': 

HaLcoLm MercantiLe Co. v. Britt, 102 S. C. 499· 
State v. Sanders ( 1918), 210 S. C. 487. 
Dacus v. WilLiamston HiLl's, (1921), 118 S. C. 245· 
Lipscomb 'IIJ Jo.hnson (19r22), i23 S. C. 44• 
Birt v. Greene f1923) 127 S. C. 72. 
Peof>Les 1 Bank v. WaLker (19251. 132 S. C. 254• 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Both the landlord and the laborer or cropper have statutory 

liens on the crop raised, one for rent and advances, and the 

other for his wages as a laborer. Art. 3, Agricultural lien, 

Sec. 8771, s. C. Code, 1942, provides: 

Lien of landlord. for rent and adva!lcea.-Every landlord leas
ing land for agricultural purposes shall have a prior and pre
ferred lien for his rent to the extent of all crops raised on 
the land leased by ·him, W·hether the sallie be raised by the ten
ant or other person. No writing or recording shall be neces
sary to create such lien,. but it shall exis.t from tl!.e date of 
the contract, whether the same be in writing or verbal, and the 
landlord and his assigns shall have the right to enforce such 
lien in the same manner, upon the same conditions, and subject 
to the same restrictions as are provided in this Article for 
persons making advances for agricultural purposes. And subject 
to the liens hereinafter provided for, and ·enforcible. in the 
same way, the landlord and his assigns shall have a lien on all 
the crops raised by .. the tenant for all advances made by the 
landlord to such tenant during the year. 

Under this section, . the landlord's lien for rent extended to 

and cavered the share of the third person and the crop raised 

by him as a share cropper with the tenailt. HC114tlton 11. Blanton, 
10'1 B. C. U2, 92 S. E. 2'15. 

Sec. 8772-Labore'r 1's ·Uen on crops.-laborers who assist in 

ma.king 8flY crop· ··all shares, or for wages in maney or other val

uable coriSideration, sha:il have a lien thereon to the extent of 

the amount due them for such labor, next in priority to the 

lien . of 'the landlord for rent; and as between such laborers 

there shall be no preference. Such· portion of the crop to them 

beloaging, or such. amaunt of money ar other valuab1e consider

ation as may be iiue the~o, shall be recoverable by an action in 

any court of competent jurisdiction~ 

Under this sec·tion a ·laborer or' share cropper has a lien 

upon· the crop aext in priority to the landlord's lien for rent 

and is necessarily senior· to a mortgage on the crop for ferti

lizer. Btrt 11. Greene and Co.; 127· 8. c. '10, 120 s. 8. '14.'1; 
Hamtlton·ll' Blanton, ante. 

A sharecropper who has not been paid has a lien next in 

priority to the landlord's lien for rent on all crops raised, 

regardless af .the question oif' division, and if a bank as crop 

mortgagee seizes any of the crop and appropriates the proceeds 

to its own use, it is liable to the sharecropper for conver

sion. Dupon 11. Home Bank, 1~9 s. o. 283, 124. s. I. 12. 

. ·Sec. 8778-Rank of .!.lena for rent, for labor, and. for a.u.p
.,llee: The landlord shall have a lien .on the crops of h1s 
tenant for his rent in prefe·rence to all .other liens, Laborers 

who assist in making any crop shall have a lien thereon to the 
extent of the amount due them for such labor, next in priority 
to the landlord, and as between such laborers there shall be no 
preference. All other liens for agricultural supplies shall be 
paid next after the satisfaction of the liens of the landlord 
and laborer, and shall rank in other respects as they would 
under existing laws. 

Sec. 87711-lndexlng I lena for uvancee: Every lien for ad
vances shall be indexed in the Office of the RegiSter of Mesne 
Conveyances or Clerk of the Court * * * of the county in which 
the lienor resides within 30 days from the date of the lien, 
and the indexing of the said lien shall constitute notice 
thereof to all third persons and entitle the same to the bene-
fits of this article * * * • · 

Sec. 8775--This section provides for the seizure and sale of 

the crops upon proof to the clerk that the person to whom ad

vances have been made is about to sell or dispose of his crop, 

or is about to defeat the lien in any other way; with a provi

sion permitting the person to whom the advances have been made 

to have a hearing before the Court of CoDIIDon Pleas of the 

county in which he resides. The statute reads: 

Clerk ••J eeize cro,, etc.-If any person making such ad
vances shall prove, by affidavit, to the satisfaction of the 
Clerk of Court of the county in which such crop is, that the 
person to whom such advances have been made is about to sell or 
dispose of his crop, or in any other way is about to defeat the 
lien hereinbefore provided for, accompanied with a statement of 
the amount then due, it shall be legal for him to issue a war
rant directed to any of the sheriffs of this state, requiring 
them to seize the said crop and, after due notice, sell the 
same for cash, pay over the net proceeds thereof, or so much 
thereof as may be necessary, in extinguishment of the amount 
then due; provided, however, that if the person to whom such 
advances have been made shall within 30 days after such sale 
has been made give notice in writing to the sheriff, accompa
nied with an affidavit to this effect, that the amount claimed 
is not justly due, then ;tt shall be the duty of said sheriff ·to 
hold the proceeds of such sale subJect to the dec1sion of the 
court upon an issue which shall be made up and set down for 
trial at the next succeeding term of the Court of Common Pleas 
for the county in which the person to whom such advances have 
been made resides, in which the person who makes such advances 
shall be the actor. 

Sec. 8778-llhen I len creditor ••1 proceed before debt be
co••• due.-In case any portion of the crop is removed from the 
land rented or leased, and the proceeds thereof not applied to 
payment of the rent for the year, or to the other liens herein 
provided for, and this fact shall be made to appear by affida
vit, persons holding liens herein provided shal1 have the right 
to proceed· to collect the liens which will become due for rent 
and advances in the same wa;y as if the sum had become due ac
cording to contract before such removal. 

Persons other than the landlord supplying advancements of 
provisions, supplies, and other articles for agricultural pur
poses, have a lien (under Sec. 8779) upon such provisions and 
supplies in preference to all other liens existing or otherwise 
until the same shall have been c.onsumed' in the use. If the 
party to whom such supplies have been advanced shall endeavor 
to dispose of such supplies, or make them liable for his debts, 
then the party making the advances has the same remedy and 
means ot' enforcing his lien as provided for agricultural sup
plies. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

ITb.is aad tb.e 11.ext b.eadiae are ia.terd.epeadeat aad alaaald be react toeetber. J 

Civil Code of s. c., 1942, vol. IV, Sec. 7032-1-10: 

Art. 3, Labor and Labor L.wa: Any person who shall contract 
with another to render him personal service of any kind, and 

shall thereafter fraudulently and with malicious intent to in

jure h.is employer, fail or refUse to render such service as 

agreed upon, shall be deemed guilty of a misdemeanor. 

Sec. 703Q-1, any person who shall hereafter contract to re
ceive from· another person service of any kind and to compensate 

him therefor, and shall thereafter· fra:udtllently or with mali

cious intent to injure his employee, fail or refuse to receive 
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such service, or to make compensation as agreed upon, shall be 
deemed guilty qf a misdemeanor. 

See. 703o-2, any person who shall hereafter contract with 
another to render personal service of any kind to him, and 

shall thereafter fr8lldulently and with malicious intent to ·in
jure the employer, procure advances in money or other thing of 

value from him, with intent not to render the service agreed 
upon, and who ·shall thereafter; with like intent, fail or re
fuse to perform the service agreed upon> shall be· deemed guilty 
of a misdemeanor. 

See. 703o-3, this section deals in the same general terms of 
the failure of the employer to make agreed advances with mali
cious intent to injure the employee. 

See. 703Q-4 is the first section of this article that speeif
. ieally recognizes payment in a share of the crops.;. 

' Such contract shall clearly set forth the conditions upon 
which the laborer or laborers are engaged to work, embracing 
the ],ength · of time, the amount of money to be paid, and when; 
if it be on shares of the crops, what portion or portions 
thereof. 

If the contract ·is verbal, it must be witnessed by two dis
interested wi messes not related to the parties in the sixth 
degree. No transfer or assignment of the contract can be made. 

See. 703o-5 provides for registration of such contracts 
where they are in writing. 

Sec. 703o-6~This section provides penalties for violation 

of Sec. 7030 to See. 703o-5. 
Under these sections fraud, and malicious intent to injure, 

must be alleged and proven. 
When the crop has been raised the landlord has his lien 

under See. 8771 for rent and advances, be the other party ten

ant or cropper, and the remedies given under Sec. 8774 to 8778. 
[Ante, under (5).] 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

The Civil Code of s. c., 1942, Sec. 703Q-6, prescribes the 
method of making contracts for labor and for punishment for 
breach of such contracts by either party with malicious intent. 

Such contracts may be either verbal or wr.i tten (Sec. 703Q-4); 
and may be registered by either party (703o-5) • Sec. 7030-6 
provides that there shall be no conviction under Sec. 703Q-5 
unless warrant is issued within 30 dS¥S from the commission of 
the offense, and declares that those sections shall not be op

erative where the inducement for any contract is m?'ley or other 
thing of value, advanced to or for the employee, prior to the 
commencement of the services thereunder. Such contracts are 
declared null and void. 

Sec. 703Q-7 provides that all .contracts made between owners 

of land • • • and laborers s!lall be witnessed by one or more 
disinterested persons, and, at the request of either party, be 

duly executed before a magistrate, whose duty it is to read and 

explain the same to the parties. Such eontr:acts shall clearly 
set forth the conditions upon which the laborer or laborers en
gage to work, embracing the length of time, the amount of money 
to be paid, and when; if it be on shares of crops, what portian 

of the crop or crops. 

Sec. 7030·8-Cropa to be divided by dlllntereated pereon: 
Whenever laborers perform under contract on shares ot crop, or 
crops, such crop or crops shall be gathered and divided off 
before its removal from the place where it is planted, har
vested, or gathered, such division to be made by a disinter
ested person, when desired by either part;y to the contract. 
Such .disinterested part;y shall be chosen by and with the con
sent of the contracting parties; whenever the parties fail to 
agree upon and disinterested party, or, if complaint is made 
that the division has been unfairly made, within ten days after 

such division, it shall be the duty of the Magistrate residing 
nearest to the place where such crop or crops are planted. har
vested, or gathered, to cause, ~der his immediate supervision, 
such equitable division as may be stipulated in the contract 
* * * . When such division has been made, each party shall be 
~ree to dispose of their several portions as to him, or her, or 
them, may seem fit; provided·, that if. either party be "in debt 
to the othet for any obligation incurred under contract, the 
amount of said indebtedness may be then and there settled and 
paid by such portion of the share or shares of the parties so 
indebted as may be agreed upon by the parties themselves, or 
set apart by the Magistrate, or any party chosen to divide said 
crop or crops. 

Sec. 703o-9 makes it a misdemeanor for a persan fr8llWlently 
to secure advances in a lease or crop-sharing contract, and 
then refuse to cultivate the land. It is also a misdemeanor 
for a lessor or landowner to withhold peaceful entry and pos
session of the land. 

See. 703o-10 makes it a misdemeanor for any person to entice 

awll¥ any tenant or laborer under .contract with another, or to 
employ such laborer lmowingly. 

Sec. 703Q-11 provides for the p8¥Jient of all laborers on 

plantations in lawful money unless otherwise provided by spe-
eial contract. 

In addition to these provisions [headings (6) and (7) here
in] the laborer (cropper) has his lien under See. 8772, and 
could maintain an action for breach of contract against the 

landlord where the circUIQstances warranted. 

TENNESSEE 

(1) LANDLORD AND TENANT, WHEN 

There is no statutory definition of the .relation of landlord 
and tenant as applied to share-cropping contracts in Tennessee. 
Michie's Digest of Tennessee Reports, p. 410, cites the defini
tion of the landlord and tenant relationship in Bouvier's Law 

Dictionary, vol. II, P• 115, as follows: 

The term landlord-and-tenant denotes the relationship which 
subsists by virtue of a contract express or implied between two 
or more persons for the ·possession or occupation of lands or 
tenements either for a definite period, from. ;year to ;year, for 
life, or at will. 

The relationship does not rest upon the landlord's title, 

but upon the agreement between the parties, followed by the 
possession of the prE!Uiises by the tenant under the agreement. 
(Beasley v. Gre~ory, 2 Tenn. App. 378). A tenlll'lt in the popu
lar sense is one who is in occupation of land and tenements, 
title to which is in another, the tel'IIIS of whose occupation are 
defined by the agreement. [Ketropolttan Ltfe Insuranc~ Company 

·v. Koore, .167 Tenn. (3 Beeler) 620, 72 S. J/. 2d 1050. J An 
-express contract is unnecessary and tenanQy may be inferred 
from the conversations and actions of the parties. [Latrd v. 
Ri~~le, 53 Tenn. (6 Hetslz) 620.] Where pre~~ises are occupied 
as an inciden·t of employment, the relation of landlord and ten

ant is not thereby .created. Upon teraination. of the employment 
the right of occupancy ceases and the servant becomes a tres
passer. [Croom v. Retchlan, 8 Tenn. Ct~. App. (Ht~ttns) 86.] 

Tiffany, in his work on real property (vol. I, p. 12:1), with 

rela~on to landlords and tenants, says: 

If the· effect of the arrangement is to give the cultivator 
tb!!.. possession of the land, the exclusive posses~Jion as it is 
frequently termed, a tenancy is created. 

Although Tennessee statutes do not declare what the rela-. 

tionship is when .a landowner agrees with another party to .cul

tiva.te his land for a share of the c.rops, undoubtedly the 

general rUle of tenancy would hold. 
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(2) EMPLOYER AND CROPPER, WHEN 
Although the Tennessee statutes make frequent referenc:e to 

share-c:roppers iD. g.tving landlords lien on crops raised on 
their lands, and frequen.ily use the phrase "tenant or share 
cropper," they, neverthele~s, do' not define what a sharecropper 
is, nor what is his rela.t:l!on with the owner of the land. 

In the case of lfcOutchtn u. ·Taylor, 79 Tenn. 259, the c:ourt 
held that an agreement to give a. part of lhe crop in considera
-tion of the labor of tillage is as much a hiring as an ~mder-
taking to pay in money. ' · 

The distinction between a tenant and c:ropper does not appear 
to have been drawn by any of the Tennessee cases, or by the 
statutes. It has ·been distinctly drawn in a California case 
arising in the United States District Court, ·in the opinion in 
which among many cases cited there a.l'e a number heretofore re
viewed in this Memorandum under this head!Dg. The case of 
0 1 Brten u. Tlebb ( 1921 i, 279 federal 117, reviews a number of 
cases drawing the distinction between tenant and cropper, and 
in the opinion the court states the case as follows: 

Cropping contracts between an owner ot' land and an alien 
Japanese resident; designated as· _the · •cropper, • by which the 
owner elitployed the cropper to cultivate the land t'or t'our 
years, wHh the right to.occupy a house thereon, using the 
house, machinery, and tools of the owner, who reserved general 
possession of the land, the cropper to receive.t'or his services 
one-halt' of' the crops at'ter they were harvested, "provided, 
that the cropper shall have no interest or estate whatsoever in 
the land described heretn•; held, not to create the relation
ship of' landlord and tenant, nor .to ve·st the alien with an 
interest in the land, which rendered the contract involved as 
in violation ot' the Calit'ornia Alien Land Law of' November, 1920. 

In the last case c·it·ed abeve, the court cites and qtiotes 
from Taylor v •. Donahue, 125 Tits. 513, 10$ N. 11. 1099, distin
guishing between ten~t.and cr.opper, as follows: 

The .dis~incVon between a tenant and a P.ropper is that a 
tenant has ·:an estate in the land t'or a given time, and a right 
of: property in. the crops, and hence makes the division thereof 
between himself and the. landlord in case of ·an agreement upon 
share.s; while a cropper has n,0 e$tate in the land, nor owner
sllip· of the c,rops, but is merely a ser.vant,. and receives his 
share of the crops t'rom the landlord, in whom the title is. It 
is· alway~ a question of the conStruction ot' the agreement. ~der 
wh~ch ~he parties are acting. · 

The .cases cited'. by· the ·court arose in many parts of the 
Un;ited• S.tates, but among :them were the follawing from States 
included in this Memarandum, and which lilave already been re
viewed imder the different State headings: 

JfcNeely v, Bart, 32 N. C. 63, 51 Am. Dec, 377· 
Brazier v. Ansley, 33 N. C. 12, 51 Am. Dec. 408. 
ilunt v •. Jfatlrews, 132 Ala, 286, 31 So, 613, 
B.udf{ins v. lfood, 72 1/, C. 256. 
Pearson v., Lafferty; 197 No. App, 123, 19j S, If. 40. 

(3) TENANTS IN COM.MON OF THE 
CROP, WHEN· 

A can·ti'act by a laborer with a. la.nd.awner to far• on the 
shares does not c-reate a partnership, but they are tenants in 
c01DDlon of the crop, -and. each ~y sell or mortgage his respe~ 
ti'Ve interest. 

Jones v. Chumbertain., 52 Te.nn. 210 (1B71), 
Nann v. Taylor. 52 Tenn. 267 (:8?1). 
Bunt v. lfin(, 57 Te•nn. 139 I1·872L. 

In Nann u. Taylor, ante, ··the cQUrt said: 

The' contract between Long and Barrier is one of' a character 
now t'requel\.tly made in this country, and partakes of' the nature 
of'' a ·coll·trac·t' ·'between· landlord and tenant, whereby tenant 
agrees to cultivate· the· t·and and pay a share ot' the crops to 
the landlord, ·rather than a contract of' partnership. 

.11' the· agr·eement is f'or a division of' specific crops, the 
owner ot' the land and the occupant are regarded as tenants in 

. common ot' these crops. Farming on shares makes the owner ot' 
the land and the t'armer tenants in common ot' the crop. Thus, a 
contract by which A should have possession ot' D's t'arm and put 
in crops on shares, makes them tenants in common of' the crops, 
and A may sell or mortgage his share ot' the crops. Where the 
owner of' the t'arm was to t'urnish teams and t'odder, fuel, seed, 
and t'arm implements, and the other party do the work, cultivate 
and secure the crops, and these we're to be divided between them 

, in certain proportions, it was held to constitute a tenancy in 
common ot' the crops. 

In the case of Bunt v. Tltne, the court said: 

While those contracts by which the laborer undertakes to 
make a crop t'or a given share ot' it do not create a partnership 
between the par ties, as was decided by this court in the case 
of: Nann v. TayLor, yet they are owners in common of' the crop. 

In Jones v. Oh1111tberlatn, ante, it was held that an oral lien 
given t;o the landowner for supplies was not enforcible. Jones 
and one Harwell entered in to a writ ten a·greemen t by which 
Harwell was to cultivate Jones' land, and each was to share 
equally in the crops. It was, thereafter, orally agreed that 
Harwell's half should stand good for advances made during the 
year. Harwell subsequently conveyed his one-half interest to 
Chamberlain to secure an indebtedness, which con·veyance was 
recorded. After the crop had been harvested, Jones secured 
possession and sold it, keeping the proceeds to pay for his 
advances. Chamberlain sued to recover the value of one-half of 
the crop from Jones, but the Trial Court held that Jones had a 
superior right 1mder his claim for supplies. This decision was 
reversed, and in reversing it the Supreme Court of Tennessee 
says: 

We are ot' opinion that an agreement t'or the conveyance o;f a 
crop to be raised and gathered is such an agreement t'or the 
conveyance of' personal· estate that it would be void as to 
creditors or subsequent purchasers for value without registra
tion. Mr. Washburn (vol. I, p. 497) states as tbe result from 
a variety of' cases that •t:arming on shares makes the owner ot' 
the land and the t'armer tenants in conmon of' the crops. Thus, 
a contract by which A should have possession ot' D's t'arm and 
put in crops on shares, makes them tenants in common of' the 
crops and A may sell or mortgage his share of'.the crops.• It 
appears that it' the tenant can mortgage his share of' growing 
crops, to make the conveyance et'f'ectual as against creditors 
the conveyance must be registered. 

{But see (4) under chart] 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

Although the cases cited under "(3) Teiumts in CoiDillon of the 
Crop, When" o'f this Memorandum £or this State, hold the land
lord and sharecropper to be tenants in common of the crop, 
those cases were decided prior to 1927, and in that year the 
Legislature modified the previous statute in a. manner which may 
throw new light on these decisions. 

Sec. 8027, Williams' Ten1;1essee Code, 1934, pro·vides as 
follows: 

Sec. 1027-Part of crop reurved to landlord.-No.thing in 
this law shall at't'ect the portion or the crop reserved as rent 
by the landlord of' a share cropper, or for the rent or use ot' 
land producing same, whether divided or undivided, it being the 
intention to treat the title to such portion of' the crop as 
vested in ·the landlord, unless the contract expressly provides 
otherwise. (.L, 1923, ch. 71; L. 1927, ch. 33.) 

Sec. 8028· provides that the purchaser of a crop from a ten
ant, with the lan!llord's written permission to sell, shall 
issue check in payment to the landlord and tenant jointly, and 
before such check is cashed it shall have endorsed on the back 
thereof the ~nuine signature of the landlord or his duly au
thorized agent. 

In the case of Schoenlaw-Stetner Trunk Oompany IJ. Btlder

brand, 152 Tenn. 166, 274. 8. 11. 544. ( 1925), it was held that 
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under a contract creating a third and fourth tenancy, the title 
to the crop was in the tenant, and the landlord· could not re

cover in an action for conversion against mortgagees of the 

tenant who had taken possession of the crop. The court said: 

The evidence shows that at the time the det'endant, Hilder
brand, shipped and delivered some cotton * * * , there had been 
no division of' same between him (Hilderbrand) and complainant, 
and the title to the whole of' the cotton was in the det'endant, 
Hilderbrand, and complainant had no claim in rem to the same 
until a division thereof' had been made between complainant and 
said Hilderbrand, and, theret'ore, complainant could not recover 
the value of' its undivided one-t'ourth interest in said cotton. 

The court cites 16 Ruling Case Law, p. 912, as follows: 

The t'act that the rent is payable in property instead of' 
money does not, until the property has been turned over to the 
landlord, cont'er any title thereto upon him. Thus in case of' a 
lease of' t'arming lands where the rent is a certain amount of' 
the crops, no title to the crops vests in th~ landlord until 
they are set apart to him. 

The court then pointed out that under the statute giving the 

landlord a lien on the crop to secure his rent, there was no 

distinction made between a rental contract whereby the rent was 

payable in part of the crops or in money. It was then stated 

that under the decisions of this State, the landlord's lien 

gave him "no property in, or right to, the crop.• 

(5) LIEN OF THE PARTIES ON 
THE CROP 

A.-Landlord's I ien.-The landlord has a lien on the crops 

raised on his land during any year for his rent for that year, 

as specifically provided in the following sections of the Code: 

Section 8017-Rent lien on c:rop Inures to benefit of as
elgnee or pereon controlling land: A landlord and one control
ling land by lease or otherwise shall have a lien on all crops 
growing on the land during the year t'or the payment of' the rent 
~or the year, whether the contract of' rental be verbal or in 
writing, and this lien shall inure to the benet'i t of' the as
signee of' the lienor. (Laws of' '23, ch. 71). 

Section 8018.-Also he shall have a like lien on all crops of' 
tenants or share croppers grown during the year on the land, 
t'or the payment of' necessary t'ood, household fuel, money, and 
clothing supplied during the year to such tenant or share crop
per, or those dependent upon him. 

Section 8019.-Also he shall have alike lien on all crops of' 
tenant or share cropper grown during the year on the land t'or 
the payment of' necessary t'ertilizer, implements, work stock, 
t'eed t'or stock, seed, labor, and insecticide t'urnished to, and 
used by, such tenant or share cropper in the production of' the 
crops. 

Section 8020-Foregolng I lena on equality, but euperlor to 
all other II ens: The liens mentioned in the three preceding 
sections shall all be upon equality, but all shall be superior 
to all other incumbrances, liens, levy, or contract on said 
crops, regardless of' the date of' such other incumbrance, lien, 
levy, or contract. 

Sec. 8023 provides that a purchaser, with or without notice, 

of a crop subject to any such lien shall be liable to the lien 

holder for the value of the crop, or any part of it, so pur

chased, not, however, to exceed the amount of rent due, and/or 

supplies furnished, and costs incurred in collecting same, if 

the crop, or part thereof, is delivered to or taken possession 
of by such purchaser before July 1 after the crop year; pro

vided, the lien holder shall bring his suit against ·the pur

chaser within one year from the date of delivery to, or posses

sion taken by the latter. 

Sec. 8024 provides that any factor selling tenant's crops 

and. applying the proceeds to indebtedness due him is liable fer 

rent whether he has notice of the lien or not. 
Sec. 8025 makes it a misdemeanor to dispose of ·any crop sub

ject to landlord's lien for rent, with the purpose of depriving 
the owner of any such indebtedness. 

It was held in NeachaJII v. Herndon, 86 Tenn. 366, 6 s. Tf. 
241, that under a contract by which it was agreed that the 

landlord should furnish the tenant his supplies and should re

tain possession and control of the crop and sell it, and should 

pay one-half of the proceeds to .the tenant after paying himself 

for supplies furnished, thE1 rights of the tenant's mortgagee, 

even without notice of the terms ·of said contract, must be 

postponed to those of the landlord under the contract. 

In Bramlett u. Hurley, 160 Tenn. 653, 28 s. Tf. 2d, 633 

(1930), it was held that the landlord's lien for work stock 

furnished the tenant is limited to the ·value of such stock to. 
the production of the particular year's crop, and that the 

landlord could. not. therefore,. enforce as a lien upon the crop, 

a purchase-money note given for two horses. In the opinion the 

court said: 

We think it manit'est that this lien was intended to apply to 
a current year and crop only * * * . The lien is not a con
tinuing lien, but is restricted to supplies and furnishings 
furnished year by year in contribution to the making of the 
crop of the year. In .so t'ar only as the supplies or furnish
ings are to go into a given crop; and contribute to its making, 
is the lien to be recognized. · 

The editor's note. on sec. 8017 of the code, ~iving a history 

of landlords' liens on crops, makes the following observation: 

The history of landlord-liens in the State indicates an un
varying purpose to extend and increase the protection afforded 
by its laws. [Hunter v. Harrison, 154 Tenn. (1 Smith) 590, 288 
S. II. 355·1 . 

B.-Share Cropper's Lien.-Termessee statutes specifically 

give a farm laborer a lien for his wages on the crop raised by 

his effort. 

Section 80111- (Williams• Tennessee Code, 1934)-Lien upon 
crope: When any person shall perform any labor or render serv
ice to another in accordance with a contract, written or ver
bal, for cultivating the soil, and shall produee a cro.p, he 
shall have a lien upon the crop produced which shall be the 
result of' his labor, for the payment of such compensation or 
wages as agreed upon in the contract. 

Section 8015-Extent of lien and enforcement: This lien 
shall exist three months from the 15th day of November of' the 
year in which the labor is performed; provided, that an account 
of such labor rendered be sworn to bet'ore some J1istice of the 
Peace or Clerk of' the Court, showing the right of attachment. 

Section 8016.-This lien shall in no wise abridge or inter
t'ere with the landlord • s lien for rent and supplies; but the 
same shall be second to the landlord's lien, and no other. 

These statutes seem ample to give the sharecropper a lien 

on the crop for h.is share thereof, but there have been no 

Termessee cases found in which any of these sections have been 

interpreted. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Section 8022 (Williams' Termessee Code of 1934): 

All crop liens may be enforced in a Court of competent ju
risdiction by original suit, execution, and levy, or by original 
suit, attachment, and .garnishment, and all or any number of 
demands may be joined in one suit, or each established in a 
separate suit. Before any proceeding, * o0< * the lien holder 
shall itemize his claim, and himself or agent make at'fidavit in 
the manner required by law, in which affidavit it shall be 
stated that claim is correct, owing, unpaid, and bona fide, and 
not subject to any set-ot'f or cr·edit. 

·For the prote~tion of both landowners and labOrers and 

"croppers" from intimidation, Sec. 11037 of the Criminal Stat

utes of Tenness.ee (Williams' Termessee Code of 19M) provides: 

It shall be a t'elony t'or any night rider or other person by 
threats, written or verbal, or by intimidation in any form to 
compel or seek 'to compel one having a hired laborer, share 
cropper, or tenant on his place, to dismiss tbem., or any of' 
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them, from employment without due cause, or for any night rider 
or other person by 'threats, written o'r verbal, or by intimida
tion in any form, .to compel or seek to compel hired laborers, 
share croppers, or tenants, or their families, to vacate under 
fear or compulsion, the prE!Jiises they ha:ve occupied. Any per
son convicted Under this Section shall be punished by imprison
ment in the penitentiary for not less than three years, and not 
more than 15 years. (1915, ch. 15, S~c. 2.) 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

Being a tenant in common of the crop, the cropper can main
tain an action for partition, can recover for conversion, can 
interplead for l:lis share of the crop, and can mortgage or sell 
his share of the crop which his labor produced. 

VoL. IV, L~w and Contemporary Problem, p. 543· 
Hunt v. Wing, 57 Tenn. 139 (1872). 
Jones v. Chamberlain, 52 Tenn. 211 f187ll. 

If the action be one for breach of contract, as where the 
landlord failed to furnish supplies or money· to make the crop, 
the measure of damages is the value of the share, less neces
sary expenditures, not including labor, and less such sums as 
the sharecropper may have earned in other employment. Hatthews 

u. Foster, 238 S. If. 317 (Tex. Ctu. App. 1922). 

TEXAS 
(1) LANDLORD AND TENANT, WHEN 

The most recent decision of the Supreme Court of Texas dis
tinguishing. the relationship of landlord ,and tenant from that 
of employer and cropper, _in crop-sharing contracts, is Brown u. 

Joh,nson,_ 1'18 Tex. Rep. 14.3, 12 S. If. 2d 543 (1929). The case 
came before the Court in an agreed statement of facts, which 
were: 

In December, 1924, appellee rented the· land involved in this 
suit >~' * * for the year 1925, and agree·d -to pay as rent for 
said land one-third of all grain, and one-fourth of all cotton 
raised thereon. The appellee, of his own volition, entered 
into a contract with appellant for him to cultivate the land 
durf.ng the year 1925, the terms of said contract being as fol
lows: 

Appellee was to furnish tne appellant the land, teams, tools 
and seed for the cultivation of said land, and appellant was to 
cul ti va te t)ie land, &ather and sell the crops therefrom, and 
when crops were sold, appellee was to receive from appellant 
one-half of the proceeds arising from the sale. The crops were 
not to be divided in kind. 

The question submitted to the Supre~ Court for adjudication 
was whether the trial court erred in holding that the relation
ship of landlord and tenan-t existed between appellee, Johnson, 
(the tenant of the owne~ of the land on which the crops were 
grown), and ~he appellant, Brown, (the grower of such crops 
under his contract with appellee). 

The SUpreme Court said: 

It is our opinion that the question propounded must be an
swered in the af.firmative (that is, that the Trial Court did 
err) under the facts stated in the certificate. The relation
ship of landlord and tenant is a question of fact, like that of 
possession, and may be proved by parole evidence. Likewise, 
the alleged relationship may be thus disprdved. To sustain an 
action for rent, the relationship of landlord and tenant must 
exist. * * * To create the relationship ~f landlord and tenant 
no particular words are necessary but it is indispensable that 
it should appear to ha:ve been the in tent ion of one party to 
dispossess himself of the premises and of the other party to 
occl!-py them. Accordin'g to the certificate the legal rights 
of the appellee, Johnson, are he:).d dependent upon a pro per 
construction of the Landlord and Tenant Act ·as expressed in 
Articles 5222-5239. Those rights are primarily based on t;he 
contract he made with the owners of the fee in the lands cul
t:l:v.ated by the appellant. The contract gives the appellee the 
exclusi-ve possession of these lands with the right to use them 
during the term of his contract. * * * The relationship of 

landlord and tenant between himself and the owners of the fee 
was established by virtue of the terms of this contract. " " "' 

A casual reading of our Landlord and Tenant Law demonstrates 
that one of the essentials of a valid lease of the premises 
whereby the relationship of landlord and tenant is established 
is that exclusive possession of the premises rightfully belong
ing to one party is transferred to another, and that the rela
tionship of landlord and tenant is established. As said by the 
Court of Criminal Appeals in Lane v. State, 10 Tex. CnminaL 
Appeals 593, 276 S. li. 712, "It is true that the appellant was 
a mere tenant on the premises owned by the prosecuting witness, 
but, under the undisputed testimony, his right to the posses
sion of said property was unquestioned, and neither the land
lord nor any other person had a right to become a trespasser 
thereon and to thereby destroy the fruits of his labor." » * * 
No other elements of the Landlord and Tenant Act are to be 
found in the relationship of the parties growing out of this 
contract, and as the appellee set out to ell .. rcise the right 
given by the law to a landlord against a defaulting tenant in 
this case, when under the circumstances he was not entitled to 
do so, it appears that the proceedings were wrongful and the 
appellee acquired no rights thereunder, as a landlord, by vir
tue of the terms of the Landlor.d and Tenant Act. 

(2) EMPLOYER AND CROPPER, WHEN 
In Brown u. Johnson, ante, the Supreme Court cited the case 

of Cry u. J. If. Bass Hardware Company, 273 S. If. 350 (1925), 

from the Cpurt of Civil Appeals, where the distinction between 
a tenant and a mere cropper is stated tlrus: 

The distinction between a mere cropper and a tenant, enti
tling. the tenant to a homestead right in the premises, is clear; 
one has the possession of the premises for a fixed time exclu
sive of the landlord, the other has not. The possession of the 
land is with the owner as against a mere cropper because a mere 
cropper is in the status of an employee, one hired to work the 
land and to be compensated by a share of the crop raised, with 
the right only to ingress and egress on the property. This is 
not so as to the tenant, who has a substantial right in the 
land itself for a fixed time. 

The Court then quotes from 12 Cyc. 979, as follows: 

The intention of the parties as expressed in the language 
they have used, interpreted in the light of surrounding circum
stances, controls in determining whether or not a given con
tract constitutes the cultivator a cropper. If the language 
used imports a present demise of any character in the land 
passes to the occupier, or by which he obtains the right of 
exclusive possession, the contract becomes one of lease, and 
the relation of landlord and tenant is created. If, on the 
other hand, there be no language in the contract importing a 
conveyance of any interest in the land, but by the express 
terms of the contract the general possession of the land is 
reserved in the owner, the occupant becomes a mere cropper. 

The factor is "the right of exclusive possession" as to the 
legal effect of the contract, and not "the shares of the crop" 
oniy. In other words, when the contract evinces the intention, 
as here, of "renting land," and not merely a hiring "to work 
the land," the relationship of landlord and tenant legally 
exists. 

(3) TENANTS IN 
CROP, 

COMMON OF THE 
WHEN 

In Texas, when the relationship is determined to be that of 
landlord and cropper, it follows that the parties are tenants 
in common of the crop. In the case of Rogers u. Frazer Brothers 

and Company, (D.A.. 108, s. If. 727, 1908), the action was brought 
by the payee on a note executed by_ the cultivator and secured 
by mortgage on the first four bales of cotton grown on the 
Rogers farm, against the landowner for conversion of such cot
ton. The defense set up the fact that Signoski, the cultiva
tor, has sold his interest to him. The ~.:.urt affirmed a judg
ment for the plaintiff mortgagee, and said: 

The testimony shows that Signosk1 entered into a verbal 
contract with the appellant (the landowner) for the cultiva
tion of 40 acres of land during 1904. By the terms of such 
contract appellant was to furnish the land, teams, and tools, 
and said Signoski was to cultivate the land and make a crop 
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thereon, get appellant's wood for him, feed his stock, make his 
fires, and milk his cows, 1'or all of' which he was to receive 
one-half of' the crop and the appellant the other half, This is 
not an ordinary rental contract, creating the relation of' land
lord and tenant between the parties. It was renting on shares 
whereby appellant and Signoski each acquired title to an un
ident11'ied half' interest of the crop grown upon the land, and 
made them tenants in common of the crop. 

In Turner v. Ftrst Nat tonal Bank (C. A.) 234. s. 11. 928 (1921), 

the cultivator's mortgagee brought an action to foreclose on a 
recorded mortgage lien on the crop of cotton raised by Vaugl:m 

on the farm of Corley. Turner was made a party defendant as 
having bought one bale of cott~n, which was covered by the 

mortgage, 1'rom Vaugl:m and converted it to his own use. The 
trial court held that a landowner and cropper relationship ex

isted, and that, therefore, Corley and V811ghn were tenants in 
common of the crop, and gave judgment for plll;!ntiff for one
half of the value of the bale of cotton (VaugJ:m's interest). 
This judgment was reversed upon the finding that the court hlid 
erred be'c811Se the contract had establishea a landlord and ten
ant relationship instead of that of landowner and cropper. The 
court pointed out that the landowner had used the word "rent" 
in his testimony, saying that the verb •to rent• meant to "let 

out• or "lease, • and showed the intent to create an interest in 
the land. 

In the case of Jacoe v. Nash and Company, (C.A.) 236 s. 11. 
235 (1921), the action was brought by the cultivator's mortga

gee against the landowner and the cultivator. In ~versing the 
judgment for the plaintiff bec811Se of an insufficient showing 
of facts, the court said: 

Notwithstanding. the agreement was that v. & B. would share 
the crops produced equally with Jacoe, yet if the understanding 
was such as to put the entire title to the crops in v. & B. 
with a lien in 1'avor of' Jacoe to secure the payment of the one
half, then the relation of' landlord and tenant would thereby be 
created, so that Jacoe would not have a specific interest in 
the crops themselves, but only a landlor!l's lien against them 
to enforce payment as rent of the one-half'. On the other hand, 
if the terms of the agreement were not such as to reveal an 
intention to this effect, but were only those which ordinarily 
exist between a landlord and the person to whom he lets his 
land on the halves, then, in that event, Jacoe would not merely 
have a landlord 1 s lien on. the crops to secure the payment of 
rent, but he would have a specific one-half unidentified inter
as t in whatever may have grown on the land, and he and V. & B. 
would be tenants in common of all such crops • • • • In the 
latter instance Jacoe would have t1 tle to an unidentified one
half interest in the crops grown on the land, which would not 
be subject to mortgage by v. & B. and as to which no landlord's 
lien could exist to be waived by Jacoe. 

See also: 

Horsley 11. Jloss and Pennintton, 5 Te:r:. A~~. 342 (1893}. 
Titnor V. Toney, 23 Te:r:, Ci11. ·Apf>. 528, 35 S. W. 88 f2892). 
Fatan 11. Vo(t, 36 Te:r:. Ci.11. App. 528, Bo S. If. 664 (2904J. 
Barrett v. Govan, 242 S. If. 276, Te:r:. Ci11. J.pp. (292.:1), 
Rosser v. Cole, 226 S. If. 520 f1922J. 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

When the relationship between the parties is that of land
lord and tenant, title to the crop produced is in the lessee or 
tenant, and the landlord has a statutory lien on the crop for 
his rent. (See Art. 5222, Vemon' Texas Statutes, under next 
heading.) 

'~len the relationship is that of landlord and cropper,, there 
is no lien for the rent sinbe the landlord has an in.tel'est in 
the specific property. Rosser v. Cole (C. J.',.), 226 S. 11. 510 
( 1920); Brown v. Johnson, 118 Tex. Rep. p. 148, 12 s. 11. 2d, 

543 (1929). 

In the ease of Rosser v. Cole (ante), the action was brought 

by the landowner against the cultivator for refusal to make a 

division of the crop. The defense was a. general denial and a 
cross action for wrongful and malicious issuance of several 
writs of sequestration. The court affirmed a judgment for the 

defendant upon his cross action, holding that the parties were 
tenants in common of the crop, and that, therefore, there was 
no statutory lien in the landowner for his rent. 

In Spurlock v. Htzbrun (C. A.) 32 S. 11. 2d, 893 (1930), it 
was held that under the statute the landlord has a lien for 
advances superior to that of a prior mortgage executed by the 
tenant. In that ease the facts show that the relationship was 
that of landlord and tenant. 

When the relationship is that of landlord and cropper, they 

are tenants in common of the crop [see under ehar.t ~3)], and 
each has title to his undivided one-half thereof. 

The landlord in a landlord-and-tenant relationship does not 
become the owner of the agreed share of the crop until it is 
matured and divided. [Trtmly 4 B. Y. Ratlway v. Doke, (C. A.) 

152 s. 11. 11 '14.; Tit ll tams v. Ktng, 206 s. 11. 106.] 

(5) LIEN OF THE PARTIES ON 
THE CROP 

The Texas Legislature in 1915 enacted a statute (Acts of 
1915, p. 77), setting Dlaximum rentals of one-third the value of 
the grain, and one-,fourth the value of the cotton where the 

land was cultivated by a tenant who furnished everything except 
the land, and maximum rentals of one-half the value of the 
grain and one-half the value of the cotton where the landlord 
furnished everything except the labor. The statute provided 

that leases reserving rent exceeding those amount$ should be 
unenforcible, and that there snould be no landlord's lien for 
rent, and that if the landlord sought to collect more than the 
maximum rentals, the tenant could recover double the full 
amount of such rentals. 

This statute was held unconstitutional by the Texas Supreme 
Court in the case of Culberson v. Ashford, 118 Tex. 4.91, 18 
S. 11. 2d, 585. (1929). Following the decision in that case, how
ever, the legislature re-enacted the rent limitatians statute, 
eliminating the provision directly limiting rentals and author
izing double damages, but providing that there should be no 

landlord lien either for rent or for supplies furnished, where 
the rental exceeded the shares named in the previous statute. 

While this statute has not been directly attacked, A. B. 
Cotton in his Article on Regulations of Farm Landlord-Tenant 
Relationships, IV Law and Contemporary Problems, pp. 508-511, 
says that dicta. in a se;ries of cases before the Texas Court of 
Civil Appeals indicate that the legislature has power under the 
Texas Constitution w abolish the landlord's lien, or to re
strict it in any way in which it deems best for the public 
interest. CoDIRienting further on this· statute, A. B. Cotton 
says that since it has been held that the Landlord's Lien 
Statute doe·s not apply to a cropper's contract, (Brown v. 
Johnson, ante, 1920; Rosser v. Cole, 2'10 S. 11. 510, 1920), and 

the landlord and cropper are tenants in common of the crop 
[Horsley v. 11oss, 1893; Tt,nor v. Toney, 13 flex. (C. A.) 518, 35 

S. 11. 881, 1896], the landlord has no need of a lien. Conse
cpently, if he desires to secure a greater rental than the 
statute permits, he only needs to make a. cropping agreement 

instead of a lease, and thus hold title to the crop, rather 
than a lien on it, as security fo·r his rent. 

Where the relationship between the parties to a crop-sharing 
contract is that of landlord and tenant, the landlord· accpires 
h!l:s statutory lien for rent by Virtue of the following Article 
in Ver.non's Texas Statutes, 1936: 

Article 6Z22.-All persons leasing or renting land or tene
ments at will, or for a term of years, shall have a preference 
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lien upon th'i' property of' the tenant., as hereinafter indicated, 
upon such premises e.nd f'or any rent' that may become due, and 
for all money and the value of all animals, tools, provisions, 
and supplies furnished, or caused to be furnished, by the land
lord to the tenant to make a crop on such premises; and to 
gather, secure, house, and put the same in condition for mar
keting, the money, animals, and tools, and provisions, and 
supplies so furnished, or caused to be furnished, being neces
sary f'or _that purpose, whether the same is to be paid in money, 
agricultural products, or other property; and this lien shall 
apply only to animals, tools, and other property .furnished or 
caused to be furnished by the landlord to the tenant, and to 
the crop raised on such premises. Provided, further, that all 
persons leasing or r.enting lands or tenements at will, or for 
a ··term of years, where the landlord furnishes everything except 
the labor and the tenant furnishes the labor, shall have a 
preference lien upon the crop or crops grown on such premises 
for any rent that may be due, and for all money, provisions, 
and supplies furnished, or caused to be furnished, by the land
lord to the tenant to make a crop on such premises; and to 
gather, secure, house, put the same in condition for marketing, 
the money, provisions, and supplies so furnished, or caused to 
be f'urnished, being necessary for that purpose, whether the 
same. is to be held in money, agricultural prodUcts, or other 
property, and tltis lien . shall apply only to the crop or crops 
grown on the premis.es tor the year in which the same is fur
nished, or caused to ·be furnished. This Article shall not ap
ply in any way, or in any case where any person leases or rents 
lands or tenements at will or for a term of' years for agricul
tural p_urposes, where the same is cultivated by the tenant who 
furnishes everything except the ·land, and where the landlord 
charges a rental -of' more · than one-third of' the value of' ·the 
grain, and more than one-fourth of the value of' the cotton 
raised on said land; nor where the landlord furnishes every
thing except tlie labor· and the tenant furnishes the labor, and 
the landlord directly or indirectly charges a rental of' more 
than one-half the value of "the grain, and more than one-half' 

·the value of' the cotton raised on said land, and any contract 
for the leasing or renting of' land or tenements, at will or for 
a term of years, for agricultural purposes stipulating or fix
ing a higlier or greater rental than that herein provided for, 
shall not carry any Statutory lien, nor shall such lien attach 
in favor of -the landlord, his estate, or assigns, upon any of' 
the prop"erty named, nor for the purposes mentioned in this 
Article. (Acts 1874, P• 55; P.D. 7418c; G,L. vol. VIII, P• 57; 
Acts 1915, P• 77; Acts 1931, ch. 100, sec. 1, P• 171.) 

Art. 5223 provides that such preference liens shall continue 
as to the crops and as to the supplies so long as they remain 
on the rented premises, and for one month thereafter, ap.d if 
agricultural products are stored in warehouses, the lien at

taches so long as they remain stored, and that such lien shall 
be superior to all liens exempting such property from forced 
sale. 

Art. 5225 provides that the tenant, while the rent and ad
vances remain un'paid, shall not, w1 thout the consent of the 

landlord, _remove or permit to be removed from the premises so 
leased or rented any agricultural. products p.roduced thereon, or 
any af the animals, tools, or property furnished as aforesaid. 

Cropper's llen.-A statutory lien is given certain classes 

of labarers, including farm hands, by Art. 5483, which provides 
as follows: 

Wheneve_r any * * "' cook, laborer, or farm hand, _male or fe
male, may labor· and perform any service * ooo >~< or any farm hand 
under or by virtue of' any contract or agreement, written or 
verbal, with any employer * * "' , in order to secure the pay
men-t or thE\ amount due or owing under such contract or agree
ment, "' * * the hereirtbe:fore mentfoned employee shall have a 
first lien upon all products or things of' value * * "' that may 
be created in whole or in part by the labor, or that may "be 
used by such . person- or persons, or necessarily connected with' 
the performance of' such labor or service * "' * . Provided that 
the. liim herein given to ·a farm hand shal-l be subordinate to 
the landlord's lien j>rovided by. law. 

·Sect I on 6\88 .-The lien created by this· chapter shaH cease 
to be operative af'ter six months after the same is fixed, un
less suit be brought within said time to enforce said lien. 

There seems to. have been same doubt whether the preceding 
sections woUld. apply to a cropper because of the provisions of 
Art. 5465, which are: 

Article 6~66--Payment of wages: Under the operation of this 
law, all wages, if' service be by agreement, perf'ormed by the 
day or week, shall be due and payable weekly, or if by the 
month, shall be due and payable monthly, all payments to be 
made in the lawful money of the United States. 

The doubt seems to arise from the language "all payments to 

be made in lawful money of the United States." 
The overwhelming authority is tha~ a cropper is a "laborer," 

and certainly ·he is a "farm hand." He does not labor by the 
day or week or month, but for the crop season, and it· would, 

therefore, seem that Art. 5465 does not take the cropper out of 
the protection of Art. 5483, and that he does have a lien for 

his wages, even if those wages ·be a share of the crop. 
Further, tmder the statutes it is provided that in order to 

perfect a laborer's lien, the laborer muist make duplicate ac
cotmts of the amotmt due him,_ presenting one to his employer, 
and having the other filed with the county clerk within 30 days 
after the indebtedness has accrued. However, in Neblett v. 

Barron, 104 Tex. 111 (1911), the Court of Appeals held that a 
farm hand working on the land at $1.00 per day, to be paid out 
of the first cotton sold, would have to have filed the account 
for the first weeks wages within 30 days. Upon the appeal of 

this case to the Supreme Court, it was held that a laborer's 
wages did not accrue Within the meaning of the statute tmtil 
the first cotton was sold, the Court saying: 

(The) employment was not for a fixed or a definite time, but 
from its nature was more or less indefinite, but f'or such time 
as he would labor his compensation was fixed and measured at 
the rate and sum ·of $1.00 per day for the time he so labored. 
* * * The entire ·amount of' the hire was to be paid when the 
cotton, or the portion of the same first disposed of, was sold. 
Therefore, the maturity o~ his demand was postponed by contract 
between him and his employer for sever-al months beyond the com
pletion of' his first month's work. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

The landlord is given a statutory remedy in the event of a 
violation of the contract by the cropper or tenant by Art. 5227 
of the statutes, as follows: 

When any rent or advances shall become due, or the tenant 
shall be about to remove from such leased or rented premises, 
or to remove his property from such premises, the person to 
whom -the rents or advances are payable, his agent, attorney, 
assigns, heirs, or legal representative may apply to the Justice 
o~ the Peace * * * for a warrant to seize the property of' such 
tenant. 

(The articles following provide the method of' procedure in 
~ action or distress.) 

By Art. 5237 it is provided .that a tenant may not sublet the 
preJ!Iises without the consent of the landlord.· The article 
reads: 

Article 5237,-Tenant shall not sublet. A person renting 
said lands or tenements shall not rent' or lease the same during 

· the term o~ said lease to any other person without first ob
taining the consent- o~ the landlord, his agent, or attorney. 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

Article- 6286,-Should the landlord, without default on the 
part of the tenant or lessee, fail to comply in any respect 
with his part of'· the -contract, he shall be res-ponsible to said 
tenan·t or lessee for whatever damages may be sustained thereby; 
and -to secure such damages to such tenant or lessee, he shall 
have a lien on all ~e property of the landlord in his- posses
sion not exempt from ~orced sale, as well as upon all rents due 
said landlord under said contract. 

This would seem to apply solely to a tenant or lessee, and 
r1ot to a sharecropper. That the cropper does have a remedy 
when the contract is violated by the landlord seems to appear 
from the decision of the &lpreme Court· of Texas in the case of 
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Crews v. Cortez, 102 Tex. 111, 113 S. If. 523, (1908). This 

action was brought by the cultivator "to recover damages to the 

extent of one-half the value of the .crop planted and raised on 

the land of Cortez by Crews." Under an agreement by which the 

landowner was to furnish the necessary tools, teams, feed for 

teams, and seed, the plaintiff planted and cultivated a .crop 

until forced to leave by threats of ·violence on the part of the 

landowner. The defendant (the landowner) then appropriated 

the e,rop and converted same to his own use, The question cer

tified to the Supreme Court was: 

Would the defendant in such a case be entitled to charge 
against the plain tiff any part of the reasonable cost and ex
penses of cultivating, gathering and marketing the crop after 
the time that the defendant wrongfully and illegally took pos
session and forced plaintiff to abandon the same?_ 

In differentiating between the cases which the lower court 

considered to have been in conflict, the court said: 

In Rofers v. McGuffey !96 Tex. 565) and in Wagoner v. Hoare 
and Stevens, 45 T<lx. IC.A.) 308, the contracts were broken be
fore any crops had been brought into existence and therein they 
differ from Fagan v. Voght, 357 IC.A. 528), and Tignor v.·Toney 
!13 T.C.A. 518!, in which the decisions were based on the dock
et of wrongful and intentional conversion of personal property.· 
>:< '-' '-' The damages which the plaintiff in this case is en-
titled to recover, on facts such as are found by the Jury and 
the Court of Appeals, are to be ascertained as indicated in 
Rogers v. HcGuffey, by finding the value of the contract to 
him, or, in other words, of the pecuniary benefits which would 
have accrued to him had he been allowed to perform it fully. 
The claim asserted seems to be for the value of the stipulated 
share of the material, crops, and we shall assume that it would 
have constituted the entire compensation to plaintiff for fully 
performing the contract had it been recei~d as a result of 
such ·perf9rmance. 

The question arises, is he entitled to the value of all of 
it when he was relieved of part of the labor, and, perhaps, of 
other expenses that would have been necessary to further per
formance? As was said in Rogers. u. NcGujfey, such contracts 
sometimes ar:> intended to furnish employment for the labor of 
the tenant or cropper. The profit to be realized' out of the 
crops over and above the value of the labor and other outlays 
expended in the making of them is therefore not all that is 
contemplated in such contracts. Employment for the tenant or 
cropper when secured is valuable, whether a profit over and 
above such labor and other expenses is realized or not. And 
this may be true as to the labor of members of his family which 
he can control and utilize without extra expenses. * * * Such 
contracts so far partake of the nature of those for personal 
services as to make it just to take into consideration the 
purpose by which the damages for .breaches of those contracts 
are ascertained, and, in cases where such results as we,.have 
just· indicated have flowed from the breach, to deduct, not the 
entire value of the labor that was necessary to making of the 
crop, but only such sums as those thrown out of employment 
could, by reasonable diligence, have earned thereafter. But 
all other expenses, including those for hired labor, which the 
cropper would have incurred in performing his part of the con
tract should be deducted from the value of his share of such 
crops as he would have made, for the reason that he would have 
realized from the matured crop only the difference between the 
value of his share and the cost of their production.· * * * 

The plaintiff did not have the right to recover the entire 
value of the stipulated share of the crops.he would have made, 
if, in order to make them, further expenditures, such as we 
have indicated, would have been necessary on his part, but he 
had only the right to recover the difference between such value 
and the amount of such further outlays added to the deductions 
to be made as for such earnings in other employment as are 
aboye indicated. Expenses incurred by the defendant for labor, 
and other things, in maturing and harvesting the crops are not 
to be deducted in estimating the plaintiff's damages. The 
plaintiff, if the facts be as found, is not charged with ex
penses incurred by' the defendant. 

A cropper might also bring action for breach of .contract 

where the landowner has failed to carry out his part of the 

agreement. 

In Jfatthews v. Foster (C.A.) 238 s. If. 317 (1922), the .cul

tivator brought an action against the landowner for breach of 

.contract to furnish him with a sufficient amount of money to 

make a crop; buy groceries, etc., plaintiff agreeing to .cul ti

·vate the land and give defendant one-third of all crops pro

duced and repay advances. On this appeal the .court reversed a 

judgment rendered for the plaintiff becailse of improper con

siderations as to damages, saying: 

There is not only no allegation as to the value of the crops 
that would have been produced, but also an utter failure to 
show what appellee earned after he leased the land of the ap
pellant. The measure of damages in such cases is two-thirds of 
the value of the crops which would have been produced less 
further necessary expenditures, not including the labor neces
sary to mature and gather the crops, and less such sums as 
appellee may have earned in other employment. 

VIRGINIA 

(1) LANDLORD AND TENANT, WHEN 
In a crop-sharing .contract, if the effect of the at-rangement 

is to give the cultivator the possession of the land-the ex

clusive possession, as it is frequently stated-a tenancy is. 

.created and the parties are landlord and tenant. If the pos

session is retained by the owner, there is no lease .creating a 

tenancy, and it is merely a cropping con tract. The basic dis

tinction is that the tenant has an estate in the land and the 

"cropper" has none. [See (2) under chart.] 

No set of words is necessary to .constitute a lease, .and in 

doubtful cases the nature and effect of the instrument must be 

determined in accordance with the intention of the parties as 

gathered by the whole instrument. Upper Appomattox Company v. 

Hamilton, 83 Va. 319, 2 S. E. 195: Jftchte v. Lawrence, 3 Rand 

571. 

(2) EMPLOYER AND CROPPER, WHEN 
Where the relationship of master and servant exists, and the 

occupancy of the premises is because of this relationship, the 

occupant is generally considered merely as a servant and not as 

a tenant. Va. Iron and C. Co. v. Dtckenson, 143 Va. 250, 129 

S. E. 228. 
With regard to the relationship of employer and .cropper, 

Michie's Digest of Virginia Reports, vol. VI, P• 360 (1939), 

makes the following observation: 

' Cropper not a tenent.-Where a landowner contracts with one 
to crop hi~ land and to give him part of the crop after paying 
all advances, and the crop has not been divided, such cropper 
is not a tenant but a mere ·employee, and the ownership of the 
entire crop is in the landowner.· Parrish v. Commonwealth, 8~ 
Gratt. 1. The relationship was held not to exist in Lowe v. 
Hiller, 3 Gratt, 205, 212, 213. In Rosen v. Sachs, 143 Va, 
420, 130 S. E. 229, the evidertce. was held not to show a lease, 
and that the relationship of landlord and tenant did not exist. 

(A lease) is to be distinguished from a iicense-Very fre
quently it is a matter of great difficultJ to determine whether 
the agreement under which· the tenant holds is technically a 
lease or a mere license. The decisions on this subject are 
numerous and extremely difficult to reconcile. Hanks v. Price, 
32 Gratt. 107;110, 

In the matter of joint tenancy of the crops in a crop-sharing 

.contract, Michie remarks: 

S.tirl greater difficulties often occur in deciding whether 
the agreement constitutes the tenant a lessee of' the land, or a 
mere joint tenant of the crop. Lowe v. Killer, 32 Gratt. 205, 
is one· of that class of cases in which this Court, after much 
deliberation, he.ld that under the contract there was no lease 
but a mere joint tenancy :rn the crops raised on the land. Banks 
v. Price, 3::1 Gratt. 107, 110. 

A party in possession of land, but having no ti'tle thereto, 
was authorized by the owner to rent it on shares. This was not 
a lease as the reservation of a part of the crop was not· inci
dent to the reversion, and thus gave no right of distress. 
Lowe v. Hiller, ante. · 
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The leading case in Virginia for many years that distin

guished between tenant and cropper (or employee) is Parrish v. 

Commonwealth, 81 Gratt. 1 (1884.). In that case the landowner, 

Parrish, contracted with one Mitchell to grow a crop on his 

land for which he was to receive one-half of the crop, after 

paying all advances. Before. the crop was divided, it became 

apparent that .Mitchell's <me-half interest would not pay the 

amoWlt of Parrish's accoWlt for necessary advances by him to 

llitchell. After the corn was gathered, Mitchell put. 20 barrels 

in Parrish's corn house and put the remaining 10 barrels, over 

the protest of Parrish, in a tobacco house and kept the key. 

Parrish at once asserted his ownership of the corn in the to

bacco house, and nailed up the door in Mitchell's presence. 

Mitchell attempted to remove the corn in the night, breaking 

the door with an ax, whereupon Parrish shot and killed him. 

The case arose from the appeal of Parrish from a verdict of the 

lower court finding him guilty of murder in the second degree. 

The ownership of the corn had a .bearing on the result in the 

Supreme Court because it affected Parrish's right to defend his 

property within his curtilage. In reversing the lower court 

and declaring the case to be one of justifiable homicide, the 

Supreme Court said with regard to the ownership of the crop: 

The contract of February 3, 1882, between Mitchell and 
Parrish settles the status of Mitchell to have been that of a 
mere employee or cropper. Parrish had furnis·hed Mitchell with 
a house and lot, free of charge, on a different place from that 
on which Mitchell cropped for Parrish, and nearly a mile away. 
Mitchell was entitled to nothing until Parrish had been fully 
reimbursed, out of Mitchell's share of the crops, for whatever 
Mitchell might owe him for supplies and otherwise. He was, 
therefore, no tenant. Parrish was to pay him for his services 
and the arrangement .was only a mode of paying ·for Mitchell's 
labor. 2 Hinor's Inst. 159· * * * There had been no division 
of the crop. Mitchell, therefore, had no interest in the corn 
or other crops. Taylor's Landlord and Tenant, f>. 21, Note 6, 
and cases there cited. 

The Court, later in the opinion, continued: 

And all questions as to the employee, in cases of contracts 
similar to that between Mitchell and Parrish, being allowed to 
interpose a bill of •Claim of Right" as an immunity to criminal 
conduct, like Mitchell's, is expressly negatived by the decided 
cases. State v. Jones., 2 dev. and Bat. 544; State v. Gay, 1 

Hill 364. In the case of State v. Gay it was held that "One 
who is entitled to a share of the crop for his services on 
plantation of another is not a joint tenant, or tenant in com
mon with his employer in the crop produced. It is exclusively 
the property of the employer though he has made an executory 
contract to allow a certain portion of it to the cropper; and 
the latter may commit larc.eny in stealing a part of the gath
ered crop.• 

The Court then dismisses the discussion of the relationship 

between Parrish and Mitchell thus: 

The ·tobacco ho.use was in Parrish's curtilage, and it had, 
therefor.e, all of the privileges and the protection of the cap
ital or dwelling house.· Blackstone 1s. Com. 225; Davis-' Cr.iminal 
Law, 150. 

This Parrish case is reported as being overruled in Fortune 
v. Commonwealth, 133 Ya. 669, 688 (1922):, where the Court said: 

Parrish's case, 81 Va. 1, is cited and relied on for the 
Commonwealth. In that case the Conrt was divid~d, there being 
a bare .majority of one for the majority opinion. The holding 
of that opinion on the subj-ect of the relationship of Parrish 
to the deceased cropper is in conflict with Lowe v. Ni ller., ':J 
Gr(ltt. l44 Va.) 205, 46 Am. Dec. 188 I1846J, not cited in the 
opinion, and is otherwise, as we think, unsound in its holding 
with respect to the principles o1:' law applicable to the fact~ 
ot' that case, so that .the Court as now constituted feels con
strained to disapprove of such· holding, 

Continuing, in the Fortune case, the Court said further: 

HOWj!Ver, of' that case · this should be said: •The decision 
was based both on the ground that the killing was done in order 
to prevent the aforesaid entry of the assailant into a building 

within the curtilage, by breaking and entering, and that, too, 
in the night time (which was held to have been a felony com
mitted in the presence of the accused), and on the ground that 
the killing was in self-defense.• 

The Fortune case was stating the rule as it applied to an 

alleged criminal act, and as it affected the defense, and with

out regard to the relationship of the parties under the crop

ping contract. 

All of the subsequent cases citing the Parrish case turned 

on a point of criminal law and evidence in a criminal case, and 

have nothing to do with the relationship of employers and crop

pers, or of landlords and tenants. 

There is certainly room for doubt that the holding in the 

Parrish case was overruled by this decision which turned prin

cipally on the criminal features and not on the distinction 

between a cropper and a tenant. In the Lowe v. Miller case 

cited by the Court (decided in 1846), it was held (Syllabus): 

Lowe being in possession of the land to which he has no 
title, but which he was authorized to rent out for his own 
benefit, makes a written contract with A to let to him the land 
for a year upon the terms that Lowe shall find the tools to 
work the land, and the seed to sow it, and A shall board him
self and .family and work the crop, and when it is gathered, 
give one-half of it to Lowe. Held: this is not to be construed 
a lease rendering rent in kind, as the reservation of the one
half of the crop was not incident to the reversion and, conse
quently, gave no right of distress. But the contract constitutes 
the parties joint tenants of the crop raised. 

It is difficult to see how this decision in the Fortune 

case, citing the Lowe case, does actually overrule the holding 

in the Parrish case as to the relationship of the parties, and 

the ownership of the crop. 

In the Fortune case there was no question of any relation

ship of landlord and tenant, or employer and employee, between 

the parties, one of whom was shot in the chicken yard of the 

other in a controversy over a payment for eggs. After 38 years 

the Court seems to have gone out of its way to disapprove a 

decision on a collateral issue in the Parrish case as to the 

relationship of Parrish and Mitchell and the ownership of the 

crop, when there was no question of the relationship of the 

parties, or the ownership of any crop in the case being de

cided. The argument qf the Court citing the ancient Lowe v. 

Miller decision (1846) was for the purpose of bolstering its 

decision on a question of criminal law. It is believed that 

the Parrish case is not overruled, and it certainly is still 

cited in this and other States as authority, and its holding as 

to the relationship of the parties is overwhelmingly sustained 

in other jurisdictions. 

(3) TENANTS IN COMMON OF THE 
CROP, WHEN 

Michie's Virginia Digest, vol. VI, p. 103, defines tenants 

in common as follows: 

A. tenancy in common is where two or more hold the same land 
with interests accruing under different titles; or accruing 
under the same title but at different periods; or conferred by 
words of limitation importing that the grantees are to take any 
distinguished share. Canzeal v. Lynch, 91 Va. 114, 20 S. E. 
959; Patton v. Ho~e. 22 Gr(ltt. 44'3· '!'hey. must hold by several 
titles, not by a joint title, and occupy the same land or tene
ments in common; from which circumstance they are called ten
ants in common, and their estate a tenancy in common. Hod~es 

v. Thor11ton, 138 Va. 112, 120 S. E. 865. Unity of possession 
is a r.equisite. Talley v. Drumheller., 135 Va. 186, 115 S. E. 
517 11923). 

Far•lng on shares: An agreement between two persons for the 
raising of a crop on the land of a third, tiy his license and 
permission, and for a division of the crop between such two 
persons, constitutes them joint tenants of the crop, and neither 
can defeat the interest of the other by taking a conveyance 'of 
the land from the owner. Lowe v. Hiller, 3 Gratt. 205 I1846J. 
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In Hod~es v. Thornton, 136 Va. 112, the court held that: 

The criterion in e. tenancy in common is that no one knoweth 
his own severalty; and hence the possession of the estate is 
necessarily in common until a legal partition is made. 

The cases cited by Michie above have no bearing on crop

sharing contracts as such, with the exception of the case of 

Lowe v. Miller [ante, under this chart, (2).] 
[See (3) this chart and this Memorandum, under Mississippi, 

PP· 18, 19.] 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

No Virginia cases have been found defining the title to the 

crop in a crop-sharing contract prior to division, but the 

overwhelming authority in the other States is that where the 

relationship is landlord and tenant, title and possession of 

the crop is in the tenant prior to division, subject to the 

landlord's lien for rent and advances. It is believed that 

Parrish v. Commonwealth, 81 Gratt. p. 1, is still authority, 
and that . where the relationship is employer and cropper, title 

and possession of the crop is in the landlord at all time,s. 

[See chart (2) and this Memorandum, pp. 34, 35.] 

(5) LIEN OF THE PARTIES ON 
THE CROP 

Sec. 6454, Va. Code, provides that any owner or occupier of 

land who contracts with any person to cul.tivate it, and makes 

advances to his tenant or laborer, has a lien on the crop for 

the advances in the year in which they are made, ·which lien has 

priority over all other liens on such crop or share thereof. 

He may enforce the lien by distress when the claim is due, or 

by attachment when it is not yet due, in the same manner as for 

the recovery of rent, under Sec. 5522 and 6416. (These sec

tions provide for distress and attachment.) 

Sec. 6454 reads: 

Sec. 6~5~-Lien of landlords and farmers for advances to 
tenants and laborers, priority: If any owner or occupier of 
land contracts with .any person to cultivate or raise livestock 
on such land e.s his tenant for rent, either in money or e. share 
of the crop or livestock; or if any person engaged in the cul
tivation of land shall make any advances in money, or other 
things to such tenant 9r laborer, he shall have a lien to the 
extent of such advances on all the crops or livestock, or the 
share of such laborer in the crops or livestock that are made, 
or seeded, or raised, grown, or fed on the said land during the 
year in which the advances are ma(l.e, which shall be prior to 
all other liens on such crop or livestock, or such portion 
thereof, or share thereof; and he shall have the same remedy 
for the enforcement of such lien by dis tress when the claim is 
dul', or by attachment when the claim is not yet payable, as is 
given a landlord for the recovery of rent under Sec. 5522 and 
6416 " ,. * . 

(The remainder of the section provides for affidavit before 
a justice of the peace as to the amount of the claim, that it 
is due, and is for advances made under contract to a tenant; or 

if it be for attachment, then the. time when the claim will be

come payable, and that the debtor intends to remove the crops 

or livestock from the land.) 
Ml.en the crops or livestock are subject to a lien of ftere 

facias or attachment, whether a levy be actually made or not, 
it. is the duty of the person claiming a lien under. this section 
to render to the sheriff a complete and itemized statement un-

der oath of the claim for advances. 
itemized statement bars the lien. 

Failure to render the 

Any person, other than a landlord, making advances to anoth

er person who is engaged in the cultivation of the soil, has a 

lien on the crop raised during the year in and about the culti

vation of which the advances were made, but only if there is an 

agreement in writing signed by both parties, specifying the 

amount advanced, or the limit beyond which advances may not ga; 

and if such agreement is docketed in the clerk's office. (Sec. 

6452, Va. Code.) 

Sec. 6452 reads: 

Sec. 61152-llen on crops for advances to farmers, etc.-If 
any person other than a landlord makes advances either in money 
or supplies, or other things of value, to anyone who is engaged 
in the cultiyation of the soil, the person so making said ad
vances shall have a lien on the crop which may be made or seed
ed, and/or fruit or other crops maturing during the year upon 
the· land in or about the cul t,ivation o:f which the advances so 
made have been, or were intended to be expended, to the extent 
of such advances; but the person making such advances shall not 
have the benefit o:f the lien given in this Section unless there 
is an agreement in writing signed .by both parties in which 
there is specified the amount advanced, or the limit to be 
fixed beyond which any advances made from time to· time during 
the year shall not go, and the said agreement be docketed in 
the Office of the Clerk of the County in which * " * the land 
1 ies * "' "' . (The remainder of the section relates to docket
ing, priori.ty, it~mized statement of account.). 

Sec. 6453 provides for the protection of such liens by in
Junction. 

This section (6452) applies only to advances made by a per

son "other than a landlord," whether advances are made to a 

landlord or a tenant. It gives a lien on the crop but does not 

fix the order of priority of the lien. The order of priority 

is fixed by Sec. 6455. This section giving a lien on crops for 

advances made by persons other than the landlord, must be read 

in connection with Sec. 6454, ante, 1st col., and 64'55. RP.acting 

the three sections together, it appears that liens given by 

this section for advances made by one other than the landlord 

are subordinate to prior deeds of trust which have been duly 

recorded in the absence of agreement to the contrary between 

the mortgagee and the party making the advances. HcCormick v. 
Terry, 147 Va. 448, 453; 137 s. E. 452. 

Sec.· 6455 is as follows: 

Sec. 61156-Lien of I and I orda and other recorded I lens not 
affected by I len given by Section 6~52, nor exemption to poor 
debtors: The lien· provided for irr Section 6452 shall not af
fect in any manner the rights of the landlord to his proper 
share of the rents or his lien for rents or advances, or his 
righ.t of distress or attachment for the same, nor any lien ex
isting at the time of making the agreement in said Section 
which is required by law to be recorded, nor shall it affect 
·the right of the party to whom the advances have been made to 
claim such part of his crops as are exempt from levy or dis
tress :for rent. (Code 1887, Sec. 2497.) 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Any person obtaining advances upon a written p,romise to de

liver his crops or other property in payment therefor, and 

fraudulently refuses to perform such promise, is guilty of lar

ceny under Sec. 4454, Va. Code. The section reads: 

Sec. 1111611--Fal Jure to perfor• pro• lee to del lver crop, deemed 
I arceny: If any person obtain from another an advance of mon
ey, merchandise, or other thing upon a promise in writing that 
he will send or deliver to such other person his.crop, or other 
pro·perty, and fraudulently fails or refuses to perform such 
promise, and also fails to make good such advances, he shall be 
deemed guilty of larceny of such· money, merchandise, or other 
thing. 

Sec. 4454-a makes the person entering into an oral or writ

ten contract for personal services in and about the cultivation 

of the soil, who obtains advances, with intent to injure his 

employer, and fraudulently refuses or fails to perform such 

service, or to refund the advances, gtlilty of a misdemeanor, 

providerl prosecution is b.egun within 60 days after the breach. 

Sec •. 4454-a reads: 
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·ae·q. ·Ji.II'S..i.a: ~t'. any p.e·rson •n-ters into a co.ntraet ot' em

ploymen.t, .:ora~ Oi' W·rit'tE!,J(IJ .f:o.r: tjle pert'6rman·Ce Ot' personal 
· s:ervice -to be -rendered wi t;hin cine year, in and about the cul ti
v·ation .. o:r the s·o:P, ·and·,. 'lilt any, time. during the pendency· ot' 
such .c:ontract, ., thereby' obta:llnil t'rom the landowner, or the' per
s:on· so eniaged i-n the eu1t1vai;i()n .. ot' t·!le· soil, advanees ot · 
moper o.r_,otber th.ing. ot' val~ ,)Ulder · s·IJe·h .oontr~t, with intent 
to inJ•ure or ·defraud: his emp1oyer; and t'raudu1ently ret'uses or 
t'ails to p~Jii:rrm su.ch s~rvicie., ;o:r ,to rt~.f'u!ld:,.illi.id .money o!i other· 
thing _.!lif v~u•: s.o obta:li~4, .. he·, s)ui,H ~e. ggU-tli oif a. misdemea11or; 
.p•l'OY1ded, t'liat, prGsecut:l:one: he•rein s•hall' ·'be eomlileneed within 60 
diays a('t:er 'the br·each ot such contract• · '(1924, "p,· 63ts; 1928, 
p.: 3118',}. . . . ,. ' 

· . It is· Unlawful,· for a pev~m renting the larids of ano·ther, 
eitl;l.er ,flilr; a share .or·. the crop_.Qr tar a money corisideration, to 
remoye .afi1 part ·of the crop· without the .consent of the landlord 
until the ren-t and· adv-ances &re satisfied. SUch offense is a 
m!Lsdemellllor ·(Sec. 4455-8.),: . · 

See. ,4495-a.~s as. f0li~ws: 

··;Code of 19''2, Sec:. -Jti&-a.:_;Re~oit!l·l of c:rop b•y tenant ••fore 
·r·enta:and' advaric:el a·ri··aat·ll'fled, a •lade•eanor: .It shall be 
unlawful :for any pe·rson rent:ii!,g the lands ot' another, either. 
f'or .a share· oif the· c·rop or t'or mo!le:Y consideration, to remove 
tht~ret'roni •without :the. consent o:f the landlord; any· part ot' such 

Sec. 5429 is as follows: 

Sec. 151J21-Re•edy when rent Ia to be paid In otber thing 
than •oney: Where goods are dis trained or attached t'or rent 
reserved in a ·share o·t' the crop, or in any thing other than 
money, the claimant o:f the rent having given the tenant 10 
days' notiee, or, it' he be out o~ the eounty, having set up the 
notice in s·ome conspicuous place on the premises, may apply to 
the Court to which the attachment is returnab1e * * * to ascer-

• tain the value in money ot'. the·"rent reserved, and to order a 
sale o~ the· .goods distrained .or attached. The Court will as
certain.* * * by its own ·judgment, ot', it' either party require 

·it, by the verdict· ot' a jul"y, the extent ot' the liability ot' 
the te~ant and the value in money ot' such rent and • * * other 
judgments.· 

('lhe court also orders the goods distrained or attached, or 
so much thereof as may be ne.cessary, to be sold to pay the. 
amount of the Judgment.) 

Distress for rent will not lie I.Dlless the relationship of 
landlord and tenant exists between the parti~. The right is 
n~t only incident to tll8.t reiation, but is dependent upon H. 
(Church v. Goshen Iron Co., 112 Ya. 694, 72 S. 8. 685.) 

crop Ui)Ul the rents and advances· are ·$at1s'fied.· , · · · 
Every such o:f.t'ens.e .shall be ·dee!Jled .a, misdemeanor, and shali · 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

b.e. punishable· by a :fine or·'imprisonment. ·(1922~- p.· 491.)' . 

$ec .• 5429, ·va. Code, .pP'ovides · that;.where rent is to be paid 
in a share of the crop or thing eth~r than moo.ey, and goads &re 
dis-tl•ained for rent, the claimant of·. the ·rent may sue aut an 
attachmeR·t·.andha'Ve the court, or a Jur~., if,.either party r~ 
quires it, ascertain .the moo.ey value qf the rent,· and the .ci:lllrt 
will erder the goods sold to satietY such Judgment. 

·'Jhere is no statute giving· a cropper a special lien on the 
crop but, being a laborer, he wcillld have a laborer's lien on 
the part on which his labor was expended. He might also sue 

·ror breach of .contract if. the circumstances warranted. No 
· 'Virginia .cases have been reported in which the cropper attempt

ed to assert his rights. 
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MEMORANDUM REGARDING-LEGAL RELATIONS AND RIGHTS OF PARTIES WHEN LAND OWNED 

STATE 

ALABAMA, .•••.•••••••.•••.••••••••••• 

ARIZONA. .••••••••••••.•••••••••••••• 

.\RKANSAS .......................... . 

GE.ORGIA .............................. . 

(1) 
Landlord and tenant, when 

The Alabama Code of 194.0 establishes 
the legal relationship between the· parties 
when one party furnishes the land and the 
other party furnishes the labor to culti
vate it; as that of landlord and tenant; 
and that. regardless of whether the party 
furnishing the land also furnishes teams 
to Cultivate it, lind othe-:o supplies. A.la
b•a Coda, 19~0, Tit\ a 8-1, Sac. 23. [See 
this Memorandum (1), p. 1, Ala.] 

The only exception is where persons 
raise crops by joint labor contributions, 
or joint material contributions, in such 
manner as to make them tenants in common 
of the crop. Alab•a Coda, 19~, Title 38, 
Sacs. 81 and 82. [See this llemorandum (1), 
p.·l, Ala.] 

Whether the relationship is that of 
landlord and tenant, or tenBnts in common, 
dependll oo the intention of the parties as 
shown by their agreem."ent and in the light 
of the surrOlD'lding ciN:Wastanees. Hand .v. 
Martin, 205 Ala. 333; 87·so. 529 (1921). 
CSee this ll011.orandlllli (3), p.· 1, Ala.] 

There is no statutory definition of the 
relationship existing between the parties 
where one having no interest in land owned 
by another :farms it in consideration of 
receiving a portion of the products for 
his labor. No general rule has been fixed.· 
Courts consider: (a) Intention of the 
parties [Gray v. Robl·iuon, ~ Arlz.·2~. 
( 1893 )] ; (b) public policy is best served 
by intel'}lreting the relation to be that of 
landlord and tenant; Blr•lngh• v. ROgers, 
11-6 Ark. 2511-; (c) manner of division of 
crop; _(d) stipulations in the agreement; 
(e) the use of tec.:.hhical words ot·. demise 
has great weight; Gray v. Robinson, ante; 
(f) if the agreement confers exclusive 
possession it is one of tenancy; (g) the 
durati~n of the agreement is material.· 
The courts lean toward the landlord and 
tenant construction. A. & E. Enc. Law, 
2d. ed. vol. 18, ·Vol. 2~. pp. 173, NG~; 
and cases cited. (See this Memorandum, 
P• 4, Ariz.) 

lhe relationship which exists between 
the parties to a crop-sharing agreement 
is governed by their intent, and is deter
mined by the terms of their contract.· If 
there is a demise or renting of the prem
ises, the landlord to receive an undivided 
interest in the crop as rent, the relation 
of landlord and tenant exists.· (Tinsley 
v. Craigo, 5' Ark •. 8116: 155 s.w. 897, 
decided 1891) (See this M<imorandum, P• 6; 
Ark.) The numerous-· Arkansas cases, 
consistently hold that where there is a 
demise of the premises, or the landlord 
receives h1s share of the crop as rent, 
the relation is that of landlord and 
tenant, and title to the crop, before 
division, is in the tenant, subject to 
the landlord's lien :for rent and advances.· 
H-ock v. Creek•ore, ~8 Ark. 26~ :( 1886); 
Tinsley v. Craigo, ante, (1891): Barn
hardt v. State, 169 Ark. ~7 ( 1925): C811p
bell v. Anderson, 189 Ark. 671, 7'1 S.W. 
(2d) 762, ( 193~). (See this llemorandum, 
pp. 6, 7, Ark.) Also see: Alexander v. 
Pardue; 80 Ark. '36: Slr•lngh .. v. Rogers, •a Ark, 2511. 

The relation of landlord and tena.n t 
exists when the owner of reai estate 
grants to an other simply the right to 
possess and enjoy its use, either for a 
fixed time or at the will of the grantor, 
and the tenant accepts the grant. No es
tate passes and the tenant has only the 
usufruct. Ga. Code ann., sec. 61-101. 
SUch contracts may be by parole t"or ~ 
time not exceeding one year; if for a 
greater time they. become tenancies at 
will. Sec. 61-102. Determining factors 
in fixing the relationship are: (1) In
tent, as shown by the agreement; (2) 
whether there is a trans.fer o:f 'dominion 
and control over the preld.ses.· Sauter v. 
Crary, 116 S.E. 231 (Ga. App, 1923). 
(See this Me1110randum, P• 9, Ga.) 

(2) 
Employer and cropper, when 

The relationship of landlord and 
cropper, or landlord and laborer, is abol
ished in Alabama by Title · 31, Sec. 23 of 
the Code of. 19.40, and the relation of 
landlord and tenant is established, except 
where the parties, by their agreement, be
come ~enants in common. Title 81, Sec. 28, 
code; Stewart v, Young, 212 Ala. ~26; 108 
So. ~~ ( 1_925) •. (See this l!~morandum, p. 
2, Ala.) 

If there is no language in the contract 
importing a conveyance of any interest in 
the land, but by the express terms general 
possession is reserved .. to the owner, the 
occupant is a mere cropper.: Or ay v. Rob
Inson, ~ Ariz. 2~. 83 Pac. 712. (See this 
Memorandum p.· 4, Ariz.) 

A cropper is defiQ.ed as "one who, hav
ing no interest in the land, works it in 
consideration of receiving a portion of 
the crop :for his labOr," in Gerrard Co. v. 
Cannon, q3 Ariz. 1~. 26 P. (2d) 1016, de
cided In 193~. The _court then quotas Gray 
v. Robinson, ante, 11under such a contract 
the occupier becomes merely the servant of 
the owner of the land, being paid. for his 
labor in a share of the crop, "-and cites 
R011ero v. Dalton (1686), 2 Ariz. 210, II 
p, 663. . 

In Gray v. Robinson, ante, the court 
defined a cropper's contract generally as 
one in which one agrees to work- the land 
of another for a share of' the crops, With
out Obtaining any interest in the land or 
ownership of the crops be:fore they are di
vided.· (See this Memorandum, .W· "4,5, Ariz.) 

When the possession of land is not sur
rendered, and the contract vests no inter
est in it, the cultivator is a cropper, 
and the title to the crop is in the land
lord until final division.· (Tinoley v. 
Cralge, ante; Ha.ock v. Creekaore, ante.) 
The distinction may be· finely drawn be
tween a tenant who pays half of' the crop 
:for the use of the land, livestock, feed, 
and tools, and one who makes a crop as an 
employee to whom these thin·gs are fur
nish-gd and who is g1 ven for his labor one 
half of the crop to be grown by him, but 
this distinction has been recognized by 
the Supreme Court of Arkansas in many in
stances.· (Barnhardt v. State, 169 Ark. 
567; 275 S.W. 909. Decided 1925.) (See 
this Memorandum, p. 6, Ark.) 

Where one is employed to work for a 
part of the crop, the. relationship of 
landlord and tenant does· not arise. 'Ihe 
title to the crop, subject to the interest 
of the cropper therein, and the possession 
of the land, remain in the owner. Ga. 
Code ann. sec. 61-501, Croppers. 

The most important factors in deter
mining the relationship are the intent of 
·the parties ~ whether dominion or con
trol of the premises passes to the cul ti
vator. · If he receives his share of the 
crop .as "wages," he is a cropper. If he 
pays the .landlord his share of the crops 
as "rent, • he is a tenant. (Sauter v. 
Crary, ante.) See ·also Appling v. Od,., 
~6 Ga. 583 ( 1872); ~See this Memorandum, 
P• 9, Ga.) 

<a> 
Tenants in couon of the ~rop, ,.-hen 

"Tenants in common n are such as hold by 
distinct titles, and by unity of posses
sion. ·Words I Phraaoo, vol. "• p. 811. 
[See this Memorandum (3), P• ·1, Ala. J , 

Persons farming on shares, or raising 
crops by joint contributions, in such man
ner as to make them tenants in couCn in 
such. crops, each· have a lien upon the in
terest of the other for supplies furnished. 
Code lno,- Title 33, sec.81. The intent 
of the parties is the coo.trolling factor.· 
Where one party to a farming contract was 
not only to furnish the land but to .Ssist 
~ planting the same, and the other ~ to 
furnish labor, teams and tools, they were 
held to be tenants in common •. Hand v. Mer
tin, 205 Ala. 388, ( 1821 ); Stewart v. 
Young, 212 Ala. (1925); (See this Memoran
dum pp. 1,2,A;!a.) Where a landlord and ten
ant agreed to purchase fertilizer to be 
paid for out of the crop at the equal ex
pense of eacll, they becam.e tenants in com
mon of the crop. Johnson v. McFay, I~ 
A·la. App, 170, 68 So. 716. See also: 
Lufkin v. Davee, 220 Ala. ~~3; 125 So. 
811 (1"930). [See this Memorandum (3) , p. 
1, Ala.] 

Neither tlie statutes· nor the ·decisions 
in Arizona recognize the relationship of. 
tenants in common between the parties to a 
crop-sharing contract. 

(For a discussion of' tenants 1n common 
in general see this Yemor~dum,. pp. 18, 
19, under liississippi.) 

·In Tinsley v. Cralge, ante, the court 
says in the opinion: I :f there is a demise 
Or renting of the premises, with a stipu
·lation that the landlord shall receive 
his rent by becoming an owner :in an rmdi
vided interest in the crop, the relation
ship of landlord and tenant exists as to 
the premises, and the parties are t·enants 
In COflllfton of the crop. 

If the contract between the landlord 
and one making the c.rop on his piace, 
shows that the parties intend to become 
tenants :in common, the title to the crop 
vests as ·any o~er chattels held in com
moo * * *· (Harnwell v. Ark. Rica Growers 
Co-op Assn., 169 Ark. 622, 276 S.W. 871.) 
(See this Memorandum, pp. 6, 7, Ark.) 

Joint tenancy exists where a single 
estate in real or personal property is 
owned by two or more persons under one 
instrument or act of the parties. [Fu11er
ton v. Storthz Broa., Inc., 190 Ark. 198, 
77 s.w. (2d) 998.] 

No decisions have been fOtmd :In Georgia 
holding that the parties to a cropper's 
contract are tenants in common of The crop.· 
In Padgett v. Ford, 117 Ga. 508, 510 
( 1903), ·the Supreme Court of Georgia said: · 
"It is now the settled law of this State 
that if one furniShes land or 111aterials, 
and another does the labor necessary to 
prOduce the things to be sold, and the 
latter receives a part of the produce as 
compensation for his services, no partner
ship is created. 4 * *·The analogous rule 
as to croppers, laid down in App11ng v. 
Odom, ~6 Ga. 588 (See thi.s Memorandum, Ga., 
P• 9.) has been codifi~d. Civil Code, Sec. 
3131." 
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(4) 
Title to crop prior to division 

It has long been settled that the land
lord's lien does not carry any right of 
possession. of the crops as against the 
tenant; that the tenant has the title with 
the right of possessicn and· can maintain 
detinue against the landlord. Kilpatrick 
v. Harper, 119 Ala. ~62; Stewart v. Young, 
212' Al·a. ~26 (1926). [See this Memorandum 
(4), P· 2, Ala.] 

The·tenant's title and possession, how
ever, is subject to the lien of the land-· 
lord for rent, supplies, and advances. 
{See this chart, uruler (5) , next.] 

(In those States whel'e the relation of: 
landlord and cropper still obtains, the 
title to the crop, until t1nar division, 
is 1n the landlord.) 

The title to the crop prior to division 
is determined by the relationship of: the 
parties; that is, where they are landlord 
and tenant title to the crop 1s always in 
the tenant, subject to the landlord's 
lien, Wltil final division; where they are 
employer and laborer (or cropper), title 
is in the landlord at ell times prior to 
actual· division.· [See under (1) and. (2) 
of this chart, and this Hemoran.dwa, p. 5, 
Ariz.] 

'!he relationship of the parties con
trols the title, and that relationship is 
determined by intent as interpreted in 
the light of the circumstances in each 
case.· Where there is no demise of the 
premises the owner retains title and pos
sesSion and. haS title to the crop.· Where 
ther-e is' a demise, the relationship of 
landlord and tenant results; and the ten
ant has title and possession of the crops, 
subj_eet to the landlord~s l:ten for rent 
or advances, or both. [2~ Cyc. 1~6~; Gra_y_ 
v. Ro·blnson, ante; Gerrard v. Cannon 
(193~). U Ariz. 1~, 2.B P, (2d) 1016] 
{See tl'da Me•orandum,. pp.· 4, 5, Ariz.) 

Title to the crop prior to division, 
where. the parties are not tenants in com
mon, is clearly defined in a long line of 
Arkansas decisions, and is determined 
solely by the relationship of the parties 
to a cropping ·contract.· When the relation 
is that of landlord and tenant, title and 
possession of the crop is in the tenant, 
prior to fine.l division.· When the rela
tion is that of employer and cropper, or 
laborer, title and possession ·or the crop 
is in the landlord or employer at all 
times prior to t:inel settlement and divi
sion. {See the cases cited under (l:) of 
this chart.] (See this Memorandum p.· 7, 
Ark.) 

Whenever -the relationship of landlord 
and cropper exists, the statute itself 11\
vests tltle -and right to control crops 
grow;Lng or grown by the cropper 1n the 

' landlOrd, until he has received his part 
of the crop and has. been fuUy paid fur 
all advances to the cropper in. the year 
the crops .were 11.ade to a.id 1n ma.ldng thea.· 
(Ga. Code Ann. Sec. 6!"502) In a land
lord and tenant relationship the tenant 
acquires possessi-on and control over the 
premises for the term, and in making the 
crop perfot'ms the labor for ~mself. Ti
tle and possession of the· oi-ops are in 
~, subject. to the landlord's lien for 
rent, and for advances.· ,(Sauter V. Crary, 
onte.) (See this Memorandwa, p. · 9;· Ga.) 
(Ga. Code Ann. 1933, Sec. 61-201, 61-202.) 

(5) 
Lien of the parties on the crop 

Landlord'• lion: Alab11111a 1)ode, 1940, 
Title 31, Sec. 15, gives the landlord a. 
paramount lien, with preference over all 
other liens, on the crops grown en rented 
lands, for the current year, and for ad
vances to aid 1n raising the crops. Sec. 
25 extends to subtenants· of the chief 
tenant the lien of Sec. 15, where the 
chief tenant's crop is not sufficient to 
satisfy the landlord 1 s lien. (For resum4 
of Ala. decisions, see Vemorandma, pp. 
2, 3, Ala.) The. sale remedy for en
forcement of the lien is by attachment. 
Compton v. Sl•a, 209 Ala. 287; Code, TI-
tle 3·1, Sec. 20. (See this Memorandum, 
p. 3, Ala.) · 

Cropper'·a lien: "Croppers" having been 
abolished by code, Title 31, Sec. 23, the 
relaticn between the parties to a crop 
sharing contract is that of landlord and 
tenant or tenants 1iJ. com.moo of the crop. 
The tenant has title and possession of 
the crop, subject to the landlord's stat
utory lien, and needs no lien. Tenants 
in COI!Dlon each have a lien oo. the other's 
share for contributions. Code, 1940, Ti
tle 33, Sec. 81. 

Where the relaiion of lahdl.ord and 
cropper exists the landlord has title and 
possession of the crops until :f1na.l divi
sion, and no lien is necessary. [See un-
der (4) this chart.] · 

'nle landl.ord has a statutory lien on 
the crops growing or grown on the leased 
premises for rent thereof, and that 
whether payaent is to be 1n money, prop
erty, or products of' the premises, and 
also for the faithful performance of the 
lease.- Such lien continues for 6 months 
after the expiration of the !-arm of the 
lease.· It extends to subleases and as
signees, and may be enforced by action tO 
recover possession, or by replevin against 
one to whom the crops wer~ delivered by 
the tenant while rent was unpaid.· (Ari
zona Code, 1939, Sec. 71-306; Scottodale 
Ginning Co. v. tongen, 2~ Ariz. 356. De
cided In 1922.) (See this l!eaorandum, p.· 
5, Ariz.) He does not waive his lien by 
bringing suit in equity to t:oreclose. · 
[Gila Water Co. v. International FInance 
Corpor,.tlon, 13 Fed. (2d) p. J, (1926)J 
(See 'this lleaorandum p. 5, Ariz.) 

Every landlord has a statutory lien 
upon the crops grown upon the deJS.ised 
premises in any year for rent accruing 
during that year, and such. lien cootinues 
for 6 lll.onths. · landlords also have a lien 
for advances to enable the tenant to make 
the crop.· SU~h liens have preference oVer 
any mortgage of the crop by .the tenant. 
[Pope's Digest, Seca. 66•5, 8B,6; Neal v. 
Brandon, 70 Ark. 79; Ca.odity Cr. Corp, 
v. Uoroy., 199 Ark. ~06, 133 S.W. (2d) 8B7; 
(Dec. 1939).] (See this Memorandum, pp.· 
7, s, Ark.) ' 

Sec.·SS20, POpe's Digest (Sec.·6864, C. 
& lf. ··Digest) provides an 11 absolute lien" 
for laborers who per'form work or labor on 
any "object, thing, material or property," 
for such labor, Subject to prior liens 
and the landlord • s lien for rent and sup
plies. ihis statutory lien is superior to 
contractural liens even though the latter 
be prior in . point of time. Carraway v. 
Phipps, 191 Ark. 326, 86 s.w. (2d) 12. 
Doc I ded Sopte•bor , 1935. (See this Memo
randum, p. s, Ark.) 

Sec.· 6l-201, Ga.· Code, 1003, gives a 
landlord a special lien, by contract in 
wri-ting, for advances to tenants for the 
purpose of making cr-ops.- Sec.· 61-202 
giv¢s landlords the right to secure them
selves from the crops for stock, supplies, 
and l,ltensils on terms agreed upon between 
the parties, and then provides that the 
lien shall arise by operation of law when 
the relation of landlord &nd t;enmt ex
ists·, as well as by special:. contract in 
writing, whenever ·such articles are :fur
nished; and further provides that when 
the lien arises by contract in writing 
such contract shell be assignable by the 
landlord, and m.ay be enforced by the as
signee.· (See this lleaorandum, p.10, Ga.) 

The cropper, as a "laborer" may main
tain an action to enforce his statutory 
laborer's lien. [Sa, Code 1933, Soc. 
1801-1803; McEI•urray v. Turner, 12 S.E. 
359 (Ga. 1890),] (See this Memorandum, 
p; 10, Ga.) 

(6) 
Reaedy, if ·cropper violates agreeaent 

Since the Code of 1940, Title 31, Sec. 
23, there is no relationship of landlord 
and cropper, in Alabama.· Vrben a tenant, 
wi tbout just cause, fails or refuses to 
plant the crops-, he may be required to 
vacate the prealBes at the election of 
the landlord; and the landlord •BY recover 
possession by action ofunlawf'ul detainer. 
(Code 19'10, Title 31, Sec. 211.) (See this 
Weaorandum, p. · 3, Ala.) When a tenant 
abandons or removes fr<a the preaises, 
the landlord aay seize grown or growing 
crops, whether the rent is due or not, and 
cause them to be cultivated, in order to 
pay his rent and edvances. The tenant may 
redeea the seized property, before sale, 
by tendering the rent, advailces, and ex
penses of cultivation. (Code 19110, Title 
31, Sec. 13; Heaton v. Slaten, 25 Ala. 
App. 81, I~ I .So. 267.) (See this llemoran
dum, p. a; Ala.)' WillfUl t:ailure to culti
vate at proper tiae constitutes abandon
aent. The burden of proving abandonment 
is on the party. asserting it.· It is a 
question for the jury. (Heaton v. Slaten, 
ante.) 

No actual decisions of the Arizona 
cour.ts defining the reaedy of the land
lord when the cropper violates the con
tract have been fotmd. Other State courts 
have held: The cropper cannot recover for 
partial performance, and his interests be
cca.e vested in the landlord, divested of 
any lien .which may have attached (Thigpen 
v. Leigh, 93 N. C. H); if the cropper 
fails to begin or ccntimle the work, with
rut good cause, the landlord may maintain 
forcible detainer and dispossess b.ia 
(Wood v. Garrison, 23 Ky. L. Rep. 295, 62. 
S. W. 72B) ; if' the cropper takes the crop 
from the possession of the landowner, 
withQut his consent, such taking is lar
ceny, robbery, or other off'ense, accord
ing to the circum.stances. (Parrish v. 
c ... , 81 Va. 1.). (See this Me11orendwa, 
P• 5, Ariz.) 

If a laborer, without good CBlJSe, aban
don an employer before the c011plet1on of 
his contract, he becomes liable to such 
employer for the full Doun.t of any ac
cmmt he may owe him, end shall forfeit 
to his employer all wages or share of crop 
due him, or which might Decoae due him 
fro~ his emplo.yer.·. Pope's. Olgeat, Sec. 
88~2, (Act Mar. 21, I 883). The courts 
hold that where a sharecropper abandons 
his crop it is forfeited to the landlord.· 
Crawford v. Slatton, 155 Ark. 2.83, nil 

· S. w. 32; Rand v. Walton, ISO Ark. '131; 
Lathu v. Barwick, B7 Ark. 328. (See this 
Memoran_~, p. 9, Ark .. ) 

When a cropper unlawfUlly sells or dis
poses of' any· part of the crop, or exclud.es 
the landlord fr<?G~ possession of the sam.e 
while title remains in hilll, the landlord, 
by statute, has the right to repossess 
such crop by possessory warrant, or any 
other .process of law. (Ga.· Code 1933, 
Sec. 61-503.) 

Persons purchasing com or cotton in 
the seed from. croppers who have no right 
to sell, after notice in writing by the 
landlord or employer, are go.il ty of a mis
demeanor.· (Code, 1933, Sec. 61-9902.J 

Croppers selling or disposing of any' 
part of the crop, before the landlord has 
received his share in full for all ad
vances in the year in whieh the crop w8s 
made, and to aid 1n making it, are guilty 
of a misdemeanor. (Code I93S, Sec. 61-99011.) 
(See this Memorandum, P• ll, Ga.) 

(7) 
Remedy, if landlord violates agreement 

The relatioo being that o~ landlord 
and tenant, or tenants in cauon, the ten
ant would find his remedy tor violation 
by the landlord in the general l&Jr. · There 
is no special statutory provision relat
ing to the rights of the tenantin a crop
ping contract. \\here the parties are ten
ants in common, they may proceed under 
Code 19~0, Title 33, Sec. Bl. [See (3), 
this chart.] 

Where the parties are employer and 
cropper, the cropper is a labot:er and re
cei ves a share of the crop as wages. Un
der Sec. 62-215, Arizona Code of 1939, a 
laborer's claims for wages take priority 
over levies and attachments. Sec. 62-215: 
"Wages to take pr lor lty over attachments 
and levies-Procedure: In case of levy 
unaer execution, attachment, and like 
writs, except where such writ is issued 
in an action under this article, any 
Jllin.er, merchant, salesaan, servant, or 
laborer who has a claim. against the de
fendant for labor done may give notice of 
his cla.iJa, sworn to and stating the amol.Dlt 
thereof, to the creditors and defendant 
debtor, and to the officer executing the 
writ, at any time within three days be
fore the sale of the property levied m.. 
* * *" (The Stab..lte then sets out the 
procedure to be t:ollowed.) 

If an eaployer shall, without good 
C8USe, dismiss a laborer prior to the com
pletion of his contract, \Dlless by agree
ment, he shall be liable to such laborer 
for the full amOlDlt that ww.Id have been 
due him at the completion thereof, and 
such laborer is enti Ued to the lien pro
vided 1n Sec.·ssaa (Pope's Digest) t:or the 
ent:orcement of such liability (Pope's Di
gest, Sec. 8841). 

Under Sec. 8828, the laborer (or 
cropper) aay mortgage so much of the crop 
as •BY be equal to his interest in 1 t at 
the tiae, if the employer fails or refuses 
to furnish supplies agreed upcn. 

Sec. 61-9904, Ga. Code 1933, provides 
tha.t a landlord who .refuses to deliver, on 
deaa.nd, to ~ cropper the part of the 
crop coming to him, or its value, after 
payment of all advances made, shall be 
gull ty of a aisdemeanor. When the land
lord refuses to perform his part of the 
contract, the cropper may obtain necessary 
supplies, c011plete the crop, and hold the 
landlord 1 s share for acb.lal damages or he 
may sue for his special injury, including 
services, or, at tne end of the harvest, 
he may sue for the :f\11.1 value of his share 
of the crop, or what his share. would rea
sonably have been. (Pardae v. Cason, 22 
Ga. App, 2811 ; S.E. 16; Rusooll v. Bish
op, 110 S.E. . .i.) (See this Memoranduio, 
PP• 11, 12, Ga.) 
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STATE 

KENTUCKY .....•........•....•....... 

LOUISIANA ..•...................... 

MISSISSIPPI ..•................•... 

MISSOURI •.......................... 

(1) 
Landlord and tenant, when 

Under a crop-sharing contract, in Ken
tucky, if there is a demise of the prtrot
ises, or if possession and control of the 
land passes from the landowner to tlle cul
tivator for a term, the relationship is 
that of landlord and 'tenant. [Redmon Y, 
Bedford, 80 Ky. 13 (1882)] In that case 
the Court said: "The use of land under 
like contracts is common within this State, 
and it is evident from the provisions of 
the statute referred to (sec. 1, art. 5, 
chap. 61J, Kentucky stat.) that tOO relation
ship of landlord and tenant exists in such 
case~ although no defined term is to be 
found in -the contract between the parties 
* * * . " (See this Memora.ndum, Ky. p. 12.) 

In louisiana where land owned by one 
person is cultivated by another for a snare 
of the crop, the trend of the decisions is 
to call the relationship between the par
ties one of landlord and tenant. Art. 
2071 of the Civil Code of I.a., Sec. !50611 
and 6602, recognizes that land may be 
leased for a share of the crop, and the 
relationship of landlord and tenant, or 
lessor and lessee ruay be created. Jones v. 
Dowling, 125 So. ij78 ( 1929); Lalanne 8ros. 
v. McK lnney, 28 La. Ann. 6ij2 ( 1876); La. 
Farm Bureau v. Clark, 160 La. 2.9q., 107 So. 
115. 

In Busby v. Childress (La. App. ), 187 
So. I ()II ( 1938), the Court held where it is 
not shown that there was an agreement that 
persons cultivating the land of another 
are to receive a share of' the crop, or 
proceeds thereof, in lieu of wages, or 
circumstances are such as to show that 
that was the in teq tion of the par ties, the 
contract is considered a contract of 
lease. 

The decisions in Mississippi are in 
conflict, but the clear trend is toward 
holding the relationship between the par
ties to a share-cropper 9ontract to be 
that of landlord and tenant. Schl tcht v. 
Callicott, 76 Miss. ij87 (1898). Alexander 
v. Zeigler, 8ij Miss. 560 (19()11). Wllllaas 
et al v. Sykes, 170 Miss. 88 (193ij). (See 
this 'rlemorandwn, pp.17,18.) '!he controlling 
consideration in every case must be the 
intention of the parties. In the latest 
case, Williams et al v. Sykes, the court 
said: "It is clear to us that the rela
tionship between the landowner furnishing 
a house, land, and farm implements, and 
the share cropper furnishing the labor, is 
properly the relati'JOShip O:f landlord and 
tenant, and that the tenant has the right 
to the possession of the crops grown, sub
Ject to the landlord's lien." (See this 
Memorandum,pp.17,18.) The relation of em
ployer and cropper, or laborer, does, how
ever, exist, as will be seen Wlder the next 
heading~ 

It is well settled in Missouri that 
where in a crop-sharing agreement posses
sion of the premises passes to the cul ti
vator, the relationship of the par,ties is 
that of landlord and tenant. In the ea,r
liest reported case [Johnson v. Hoffman, 5~ 
Mo. 50'1 ( 1873)], the court held the mate
rial question to be whether the agreement 
between the parties was a lease whereby 
the possession of the farm was transferred 
tO the cultivator, or simply an agreement 
by which he was hired to cui tivate the 
farm on shares, the defendant at all times 
holding the possession. 50 years later, 
in the case of Jackson v~ Knippel, 21J6 S.W. 
1007, the court held "The most important 
criterion in arriving at the intention of 
the parties and the consequential relation
ship created, is: Which party was enti tied 
to the possession of the land? If it was 
the intention that the landowner should 
part with >) >:~ .:: the possession of the land 
for the purpose of cultivation, then I;) * <' 
the relation between the parties is that 
of landlord and tenant .. " (See this Memo
randwn, p. 20.) 

(2) 
Employet:' and cropper, when 

The leading case of the very few re
ported cases in Kentucky, Wood v. Garrison, 
139 Ky. 603, holds that where the landlord 
was to furnish the land, barn, tenant 
house, and pasture for a horse, and the 
cultivator was to· dO all of the necessary 
work to raise a crop of tobacco, which was 
to be shipped and sold by the landlord, and 
who was to pay one-half of the proceeds to 
the cultivator, the relationship between 
the parties was that of employer and crop
per, under Sec. 2327, Ky. General Stat. 
1'he Court cites Hsrrlaon v .. Ricks, 71 N.C. 
7, w11ere lt wub said,_ "A cropper has no es
tate in the land; that remains. in the land
lord; Consequently, although he ,has in solll.e 
sense the possession of the crop, it is 
only the possession of a servant and is in 
law that of the landlord * * * " (See 
this Memorandum, Ky. p. 12.) 

One who cultivates land belonging to an
other for a share of the crop is a "crop
per," or hired laborer, if the share to be 
received by P,im is in lieu ·or Wages for 
his labor, and if control and, dominion of 
the premises remain in the landowner. A 
share-cropper's contract is one in which a 
person agrees to work the land of another 
without obtaining any interest in the land 
or any legal possession of the premises 
further than as an employee~ 

Holaes v. Payne, q La. App. 3q5 ( 1926); 
Bres & O'Brien v. Cowan, 22 La. Ann. 11-38; 
Lalanne Bros. v. McKinney, 28 La. Ann. 6ij2, 
(See this Memorandum, Ia. p. 15.) 

While the trend of the Judicial deci
sions in Mississippi is clearly toward 
holding the landlord and tenant relation
ship to e.xist in share-cropping contracts, 
the relationship of employer and cropper, 
or laborer, does exist. "Croppers" are 
clearly recognized in so late a case as 
Jackson v. Jefferson, 171 Miss. 77~ (1935), 
where it was said: "Where a tenant was 
authorized to sell the crop free from the 
share-cropper 1 $ lien, and to turn buyer 1 s 
checks over to the landlord for collection, 
and. the landlord was to turn back to the 
tenant amounts due croppers, to be turned 
over to them, croppers 1 liens, though 
waived as to tb.e buyers of the crops, were 
not waived as to the proceeds in the hands 
of the tenant or landlord. Where -there is 
no demise of the premises, and the share 
of the crop goes to the cultivator In lieu 
of wages, the parties are employer and la
borer, or "cropper. 11 (See this Memorandum, 
Miss. p. 18.) 

The relation of employer and cropper 
comes into existence when a cultivator of 
the land receives no demise of the prem
ises, and possession and dominion over the 
same remain in .the landowner, the cultiva

. tor to receive wages in the form of an 
agreed portion of the crop raised. In 
Pearson v. Lafferty, 197 Mo.App. 123 
( 1917), the court held that where one cul
tivated land under an agreement to give 
the owner one-half of the crop, without 
renting the land for any fixed period, and 
without possession to the ·exclusion of the 
owner, he was a mere 11 cropper, " and not a 
tenant... (See this Memorandum p. 21.) 

(3) 
Tenants in common of the crop, when 

In Kentucky there is no statutory or 
Judicial determination of the relationship 
of tenants in common as l)etween a land
owner and the person cuJ.tivating the land 
for a share of the crops. For a general 
discussion of the tenant-in-common rela
tionship (See this Memorandwn, Miss. pp. 
18, 19.) 

Tiffany, in his work on "·Landlord and 
Tenant," comments on the relationship as 
follows: "A number, perhaps a maJority, 
of the courts recognizing the possibility 
of loss by one party of the share to which 
his claim entitles him if the whole title 
is regarded as vested in the other, have 
asserted the doctrine that before division 
the two parties are tenants in common of 
the crop * * \'1 , this view being, perhaps, 
more frequently based on groWlds of expe
diency than upon the construction of the 
particular agreement." (See this Memora.q.
dum, Miss. p. 18, and cases there cited.) 

In Louisiana there does not seem to be 
any specific recognition of the relation
ship of tenants in common as applied to a 
landowner leasing land to another for a 
share of the crop, or paying a share of 
the crop as wages for the labor of cul ti
vating the land. 

The Court, however, on a rehearing of 
Jonesv. Dowling, 125 So. ij78(1929) stated 
in the opinion: "After careful considera
tion * ~ * we are convinced· that we have 
cOrrectly held that the interveners, the 
share tenants of the defendant, did not 
bear to him the relation of employers to 
employer, but that of lessees to lessor, 
and are entitled to their proportionate 
share of the cotton raised by them es co
tenants with the defendant." (See this 
Memorandum, p.14, La.) 

In some cases, even though the cultiva
tor is expressly stated to be a tenant, a 
tenancy in coii\Jllon of the crop is reco.e11·ized 
as existing. (See this Memorandum, 
p. 18.) 

The case of Doty v. Het h, 52 Miss, 530 
( 1876), held: "Exactly what relationship 
is created between the parties by a con
tract to crop on the shares is difficult 
to define. Somewhat extensive examination 
of the cases indicates that they are usu
ally regarded as constituting the parties 
tenants in common of the crops * * *·" 
But in spite of Doty v. Heth, which was 
overruled, it is difficult to s.ee how a 
cropper having no demise or any estate in 
the land and receiving only a share of the 
crop "in lieu of wages," could be a tenant 
in common with the landowner or have "un
divided 'possession of the crop." In other 
wOrds, how can a share of the crop, which 
is to be delivered to the cultiva·tor as 
wages, be regarded as belonging to him be
fore such delivery? (See this Memorandwn, 
pp. 18, 19.) 

There is considerable opd.nion in the 
reported Missouri cases holding the rela
tionship between the landowner and the 
cultivator under a share-cropping contract 
as one of ten~ts in common of the crop. 
In Pearson v. Lafferty, ante, the court 
said: "Apart from divergencies in the re:
sul ts reached in the cases due to differ
.ences in the various agreements involved, 
there is considerable conflict in authority 
as to the respective interests. or rights 
of the owners and the cul ti va tors, or 
croppers, in and to the crop itself. I.t 
appears that the trend of judicial author
! ty is to hold that a ccntract whereby one 
is allowed use of land to cultivate, the 
owner to have a share of the produce for 
its use, will, in general, at least, create 
a tenancy in common in the .growing crop;. 
and this is said to he so whether the. · 
agreement operates ~ a 1 ease or a mere 
1 cropping contract.'" (See this Memoran
dum, p. 21, and same heading under Miss. 
pp. 18, 19, and cases there cited.) 
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(4) 
Ti tie to crop prior to division 

Under Sec. 2325, Ky. Stat. 1936, it is 
provided: "A contract by which a landlord 
is to receive a portion of the crop 
planted, or to -be planted, as compensation 
for the use or rent of the land, shall 
vest in him the rigJ:lt to such a portion 
of the crop When plan ted as he has con
tracted for o * * . " It would seem, then, 
that. title to the .part of t;.he crop con
tvacted for vests in the IaitdloiPd as soon 
as the crop is planted. (See this Memo
randum, Ky. p. 13.) 

'lbe title to the crop before division, 
where the cultivator is a "cropper," is 

. in the landlord. In the case of Wood v. 
Oarrlaon, 189 Ky. 608, the court cites 
Woodfall' s "landlord and ['erumt," as. fol
lows: "It is frequently admitted* * * 
that under a pure and unqualified crop

, ping contract the entire legal ownership 
of the crop is in the owner of the land 
until division. (See this Memorandum, Ky. 
p.13.) 

Where the relationship is that of 
landlord and tenant, it is provided by 

1 statute that the crops belong to the land
lord· and the tenant in the proportion 
agreed upon between them. (Act Ko. 211 

I 1908, which Is Sec. 5065, La. Gen. Stat. j 
Lessee's crops for the current yetir 

cannot be held to pay any debt of the 
landowner, or any mortgage which may have 
been recorded after the lease. (Sec. 
66,02, La. Gen. Stat.) 

Where the relationship is that of land
owner and cropper, it is to be inferred 
from the few cases reported that title to 
t.he crop remains in the landowner Wltil 
final division under the terms of the 
agreement.· (See this Memorandum, La. p. 
15.) 

Title to the crop prior to division 
depends upon the relationship of the 
parties. Where that relationship is 
landlord and tenant, it is everywhere es
tablished that the title to the crop is 
in the tenant, subject to the landlord 1 s 
lien for •reJ1t. Where the parties are 
held to be tenants in common, as they may 
be in Mississippi, as seen next above, 
they have joint possession end ownershi·P· 
When there is no demise of the premises, 
and the 1 and owner retains dominion and 
control, agreeing only to pay the cul ti
vator a fixed portion of the crop in lieu 
of wages, t1 tle to the crop remains in the 
landowner at all times prior to division 
thereof. (See this Memorandum and cases 
cited on p. 19.) 

It is apparently settled in most ,1ur1s
d.ictions) and certainly in Missouri that 
in an agreement between an employer and 
cropper, the title to the crop before 
division is in the employer. Woodfall's 
"Landlord and Tenant," p. 125, states: 
"It is everywhere admitted that under a 
pure and unquali-fied cropping contract 
the entire legal ownership of the crop is 
in· the o1mer of the lahd nntil d.1 vision. 11 

It is equally well settled in Missouri 
that when in a cropping contract, the re
le;Uonship is that of landlord and ten
ant, ·the title to the crop is in the ten
ant subject to the landlord's lien for 
rent and advances. (Note: There may be 
an exception in Louisiana, tmder Sec.· 
5065' of the Gen. Stat.· See this Memoran
dum, La. p. ·l6. · And in North Carolina the 
landlord by Sec. 2355, Code 1..:19, is 
"vested in possession" of the crops of 
both tenants and "·cro\'pers. 11 See this 
Memorandum, N.C. p. 23, (See this llemo-

'1 randum, p. 21·) 

(5) 
Lien of the parties on the crop 

The Ky. Stat. (Sec.· 2323 and 2324), 
provide that: "The landlord shall have a 
superior lien) against which the tenant 
shall not be entitled to any exemption, 
upon the whole crop of the tenant raised 
upoo the leased or rented premises, to 
reimburse the landlord for money or prop
erty furnished to the tenant to enable 
him to raise the crOp, or to subsist while 
carrying out his contract of tenancy 
* * * . The landlord may enforce the 
lien * * * by distress or attachment." 

Sec. 2317 provides that the landlord 
shall have a "superior lien" on the crops 
of the farm or premiseS, rented for farm
ing p.trposes, and the fixtures, household 
furniture, and other personal property of 
the tenant· * * * for not more than one 
year. (see this Memorandum, Ky. p.13.) 

There is no special provision for 
a cropper's lien, but he would have a 
laborer's lien for his labor in making 
the crop, and if denied his share, 
could bring action for breach of con
tract. (See this Memorandum, Ky. p. 
13.) 

Act. No. 211, 1908, being La. Gen. 
Stat., -sec. 5065, provides that whenever 
a landowner leases land for a part of the 
crop, that part agreed upon between the 
parties is at all times the property of 
the lenilord. The landlord, therefore, 
needs no lien for rent as he holds title 
to his part of the crops at all times: 

A cropper receiving a pa.rt of the crop 
in lieu of wages is a laborer and is en
titled to a laborer 1 s lien, and specifi
cally is given the right of provisional 
seizure under Sec. 2147, I.ouisiarui General 
Statutes. (See this t.temorandum, ·La. p. 
16.) 

See Sec. 5139, La. Gen. Stat., where 
the laborer's right to sue for wages is 
recognized. (See this Memorandum, La. p. 
16.) 

Sec. 2238 of the Miss.· Code of 1930 
gives the employer and the "cropper" or 
"laborer" each a lien on the interest of 
the other for advances on the one hand,. 
and wages on the other. This section 
reads: "Every employer shall have a lien 
on the share or interest of his emtlloyee 
on any erop made under such employment 
for all advances ot' money and for the fair 
market value of other things advanced by 
him, during the existence of such employ
ment; and every employee, laborer, croJr 
per, part owner, overseer, or manager, or 
other person who may aid by his labor in 
making any crop, shall have a lien on the 
int'erest of the person who contracts with 
them for such labor for his wages, share, 
or interest in such crops, whatever may 
be the kind of wages o * o • " In addition 
the landowner is· given a paramount lien 
for rent by Sec. 2186 o1' the code (See 
this Memorandum, p. 19 ) • It is also made 
a misdemeanor· for any person with notice 
of either lien to remove or sell such 
products with intent to impair such lien.· 
(See this Memorandum, p. 20.) 

Sec. 2976 to 2978 give the landlord a 
lien on the crops grown for 120 days after 
the expiration of the tenancy, and a supe
rior lien for 15 days upon crops removed 
from the premises, wherever found. The 
lien may be enforced by distress or at
tachment, in the manner provided for the 
collection of rent. 

There is no specific provision for a 
cropper's lien, but it is said indirectly 
in Morrell v. A loxander (Mo. App.) 215 
S.W. 76~ ( 1919), a cropper may sue for 
d8lllages for breach of contract. 

(6) 
Remedy, if cropper violates agreement 

In interpreting Sec. 2327, Ky. Gen. 
Stst., the Court of Appeals in HI ckloan v. 
Fordyce (1918), 179 Ky. 737, states: 
" o o o When a tenant has failed or re
fUsed to perform the labor or services he 
agreed to perform, or to do the thing he 
agreed to do, and within the time agreed 
upon, landlord is entitled to repossess 
himself of the pre11ises under a writ of 
forcible detaJner. " 

The landlord is further protected by 
Sec~· 1349, Ky. Stat., which provides a 
fine and liability for damages where a 
person wilfully entices or influences a 
laborer to abandon his contract.. (See 
this Memorandum, Ky. p.13.) 

Sec. 4364, La. Gen. Stst. (Dart), makes 
it a misdemeanor for a third person to 
interfere with, entice away, or induce a 
tenant or hired hand to leave the services 
of' the employer, or to abandon the land. 
(See this Memorandum, La. p. 16.) 

'lbe landlord is further protected 
against the holding over of a laborer or 
cropper on the cultivated land by Sec. 
6606.1 of the Gen. Stat., after the occu
pancy or possession shall have ceased. 
La. Gen. Stat. (Dart), Sec. ~38~, ~385, 
and 1291, 1293. 

It is also unlawful for any perscn to 
go on the land of another in the night 
time to assist in moving a laborer or 
tenant therefrom. (Sec. 1291, La. Gen. 
Stat.) (See this !lemorandum, La. p. 16 .) 

l'fhere a tenant, or a ncropper," vio
lates the agreement with the landlord, the 
latter may have recourse, under Sec. 2198 
and 2237 of the code, by obtaining an at
tachment when he verily believes that his 
tenant will remove the products from the 

.leased premises before the expiration of 
his term. Also, if a tenant in arrears 
for rent deserts the premises so that 
sufficient distress ca.rm.ot be had to pay 
the arrears, a Justice of the Peace may 
put the landlord in possession of the 
premises.~ The landlord can maintain an 
action for damages against a purchaser 
with notice of 'Products subject to the 
lien for rent. lCohn v. Salth, 6~ Nlss. 
816; see this Memorandum, ll• 20 • ) 

Sec. 2986, W:o. Stat.,.Ann., provides: 
"Any person who shall be liable to j>ay 
rent, whether same be due or not, or 
whether same be payabie in money or other 
thing, if the rent be due within one year 
thereafter, shall be liable to attachment 
for such rent in the fOllowing instances." 
The statute then names as some of the in
stances': Intention to remove the property 
from the rented premises; when he has re
moved property within 30 days; and when 
he has disposed of crops so as to endanger 
collection· of rent. The statute also 
provides that if fJI1Y person shall buy a 
crop grown oo demised premises upon which 
rent is unpaid, with knowledge of those 
facts, he shall become liable in an action 
for the value thereof, and may be subject 
to garnishment at law in any suit against 
the tenant for. recovery of rent. (See 
this Memorandum, P• 21.} 

(7) 
Remedy, if landlord violates agreement 

No statutory provision, nor case di
rectly in point, is found in Kentucky 
which give any specific remedy to the 
cropper when the landowner violates the 
contract. In Missouri the cropper could 
sue for breach of contract if the !ani
owner refused to permit him to take his 
share of the crop. (Beasley v. Marsh, 30 
S.W. 2d, 7~7, decided In 1931.) In Ken
tucky the cropper doubtless could proceed 
under the general statutes for breach of 
contract. 

The cropper being a laborer, has a 
laborer's lien on the crop produced by 
him, and in Louisiana he may obtain a writ 
of provisional seizure under Sec. 2147, 
Ia. Gen. Stat. (Dart). This section reads: 
"In addition to the cases in which provi
sional seizures are allowed by the law, 
the right to such remedy shall be allowed 
to laborers oo farms or plantations when 
iliey shall sue for treir hire, or may fear 
that the other party is about to remove 
the crop, in the cultivation of which 
they have labored, beyond the jurisdiction 
of the court." 

Sec. 5139 provides that in any case 
instituted by a laborer for the recovery 
of wages, it is competent for the judge, 
upcn application of either party, to try 
the case after three days' service of the 
citatim·. (See this Memorandua., Ia. pp. 
16, 17.) 

1bere is no specific provision for any 
remedy for the cropper if the landlord 
violates the contract. Under Sec. 2238 
(See this Memorandum, ll·19 ) , he has a 
lien ">:: ~ O: oo the interest of the per
soo who contracts" with him for his wages. 
The cropper, no doubt, could bring action 
for breach of contract where the landlord 
had violated his agreement. 

A cropper can sue for breach of con
tract when his share of the crop is with
held by the landlord. In Be as 1 ey '. 
Marsh, 30 S.W. 2d, 7~7 (1931), the court 
reviews MorrelJ v. Alexander, ante, and 
says: "This case does hold that a cropper 
cru.ld not maintain action for conversion 
against a landlord where there has been 
no division of the crops * o o , but that 
opinion also holds that in a suit based 
on a petition similar to this one, the 
suit may be treated as a suit for damages 
for breach of contract. (See tlrls Memo
randum and citations on p. 22.) 
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STATE 

NORTH CAROLINA ................ .. 

OKLAHOMA .......................... . 

SOUTH CAROLINA ................. . 

TENNESSEE ......................... · 

(1) 
Landlord and tenant, when 

A demise of the premises and surrender 
of exclusive possession for a term is nec
essary to create the relation of landlord 
and tenant between the parties to a crop
sharing contract in North Carolina, as in 
most other states. The rule that such a 
tenant has title and possession of the 
crop, subject to the· landlord's lien for 
rent and advances, is, however, varied by 
a North Carolina statute declaring that 
unless otherwise agreed between the par
ties, all crops shall be deemed to be 
"vested in possession" of the landlord at 
all times until all rents and advances are 
paid. (Sec. 2355, N. c. Code of 1939; see 
this Memorandum N.· C. p. 23.) The statute 
also provides that to entitle the landlord 
to the benefit of the lien, he must con
form, in the prices charged for advance
ments, to the proviS':lons of Sec.· 2482, 
which limits such charges to 10 percent 
over the retail cash price, which is to be 
in lieu of interest. (See this Memorandum 
N. C., p. 23.) 

In Oklahoma, as in mos,t of the States 
covered in this \femorandum, the relation
ship of landlord and tenant arises in a 
crop-sharing contract when there is any 
demise or the premises' and t~e tenant has 
control thereof', and of the crops, and pays 
the landlord a designated part of the crop 
aS rent·. The latest reported case distin
guishing the tenant from a cropper is Elder 
v. Sturgess, 178 Okla. 620, ~9 P. (2d), 2U 
(1935), in which the court says: "Th~ ten
ant has exclusive right to pessession of 
the land he cultivates and an estate in 
the same for thP. term of his contract, and 
consequently he has a right of property in 
the crops. " · 

When, in a crop sharing contrac:t there 
is a demise of the premises and the person 
cultivating the land acquires an estate 
th<~rein, with right of title to and posses
sion of the crop, subject to the landlord 1 s 
lien for rent and advances, the rela"bion
ship is that of landlord and tenant. Under 
such an agreement it is competent for the 
tenant or lessee to give an agricultural 
lien on the crop grown by him subject to 
the landlord's statutory lien for rent and 
a.dvences. S. C. Code Sec. ani; Brock v. 
Haley & Co., 88 S. c. 373. 

(2) 
l!lnployer and cropper, when 

·A cropper in North Carolina is one vcho, 
having no estate in the land, cul t1 vates 
it for a share ot' ~e crop, (State v. Bur
well, 63 N.C. 661; State v. A•ustln,l23 
N. C. 7~9; see this Memorandum N.· c. p.22.) 
By Sec. 2355, N.· C. Code, however, the crop
per and the tenant occupy the same position 
as far as ownership of the crops is con
cerned. The statute lessened the tenant•s 
rights in the crop by increasing the land
lord's right as a lien holder vested in 
possession of the crop, and at the same 
time raised the cropper's status from that 
of a laborer receiving ,pay in a share of 
the crop, with title to the -crop vested in 
the landowner, to that of one having a 
right and ootual possession subject to the 
landlord's lien. State v. Austin, 123 N. 
C. 7~9, 31 S.E. 173, 1898; see this Memo
randum N. C. P• 22• ' 

The Supreme Court of Olcleh<>Da in El dar 
v. Sturgess, ante, quotes with approval its 
former opinion in EMpire Gao and Fuel Co. 
v. Denning, 128 Okla. 1q5, 261 p, 929 
(1927), distinguishing between cropper end 
tenant, in, the following language:. "The 
difference· between a cropper and a tenant 
is· that the cropper is a hired hand, paid 
for his. labor with a share of· the c~op he 
works to make and harvest. He has no ex
~l~ve right to possession and no estate 
in the land nor in the crop until the land
own~r assigns to him a share. The tenant 
has exclusive right to possession of the 
land he cultivates and an estate in the 
same for the term of his contract, and 
consequently he has a right of property in 
the crop .. " 

In the earlier case of Halsell v. First 
National Bank, 109 Okla. 220, 235, P. 538 
( 1925), the identical language as above is 
used in the syllabus. And in the later 
case of Magnolia Petroleu• Co. v. Jones, 
185 Okla,, 309, 91 P. (2d) 769 (1939), the 
court refused to overrule the EmpIre Gas 
and Fuel Co. v. Denning case. 

fue distinction between a tenant and a 
cropper is that a tenant has an estate in 
the land for a given time, and a right of 
property in the crops; while the cropper 
has an estate in the land, nor ownership 
of ,the crops, but is merely a servant al'id 
receives his share of the oro ps from .the 
landlord in whom the title is• It is al
ways a question of the construction of the 
agreement under which the parties are act
ing. Taylor v. Dona~ue, 125 Wis. 513. 
Huff v. Watkins, 15 S. c. 86; Loveless v. 
Gllllu, 70s. c.·391 (190~). In South 
Carolina the eropper, as a laborer, does 
have a statutory lien on the crop to the 
extent of the amount due for his labor, 
next in priority to the lien of the land
lord for rent. (S. C. Code, Sec. 8772; 
see this Memorandums. c.·, p.27.) 

The relationship of landlo. d and tanant Although Tennessee statutes 111ake fro-
in Tennessee rests upon the agreement be- guent reference to "share croppers" 1n giv
tween the parties, followed by the posses- ing landlords liens on crops raised oil 
sian of the premises by the tenant under their lands, and f'requently use the phrase 
t.he agreement~ An express contract .is Wl- ".tenant or share c!l'opper," they do not de
necessary and tenancy may be inferred from fine what a share cropper is. However, 
the converSations and actions ot the par- there can be no doubt that the relationship 
ties. (See this Memorandum Tenn., P• 28, 1s the same "" that in other States, name
and cases there cited.) If the et't'ect of ly, one of employer and laborer. In the 
the arrangement between the parties in a case of McCutchln v. Taylor, 79 Tenn. 259, 
share-cropping contr&et is to give the cul- the cqurt held that an agreement to give a 
tivator the possess~on of the land, the ·ex-, part of the crop in consideration of the 
elusive possession, 1t is frequently termed, labor of tillage is as much a hiring as an 
a tenancy is created. (Tiffany on Landlord undertaking to pay in money. Perhaps ,the 
and Tenant, vol. I, P• 121.) While there is failure of the statutes to define share 
no statu~ory definition of the relation o~ croppers is due .to the earlier decisions 
landlord 'an~ tenant as applied to sharo;- to the effect that landowners and laborers 
cropping contracts in Tennessee, Michie s working for a part of the crop were ten
Digest of Tenn. Rep., P• 410, eites Bouvier's ants in common of the crop. [See (3) fol-

~~~~==l:..;:!· 1:~oks 1:. ;~:t;~~ lowing end this llemorandum Tenn., p. 29.] 
ship which subsists by virtue of a contr&et 
express or implied between two or more per
sons for the possessiqn or occupation of 
lands • • • for a definite period. " 

(3) 
Tenants in common of the crop, when 

While the relationship of tenants in 
common between a landlord and a cropper in 
a croi>-'sharing contract is well established 
in some States, (Miss., Tex., and Tenn.), 
no N. Car.· case has been found holding 
that such a relationship exists. In view 
of Sec. 2355 of the N. Car. Code (See this 
l!e111orandum N.C., p. 23.) it a.ppe&rs that 
this relationship of tenants in comra.on ot 
the crop does not exist.· The landlord 
could not well be "vested in possession" 
of the crop, as declared by the statute, 
and at the same time be a tenant in common 
of the same crop, since tenants in common 
"hold by one and the same und1 vided posses
sion. • (A. and E. Enc. 2d, vol. XVII, p. 
651,; see this ~morandum Miss., p.lg •. ) 

There is no statutory det·erlllination ·Of 1 

when a landil.or,d and tenant or cropper are 
tenants in common of the crop, and no de
cis :tons bave been found defining that re-

lat~:S'tfr ~:gt~~ ,:,ar:::i n!'to~~is7:~;:i~. 
2~3, 192 p, 689; Pralr le 0 II and Gas COli-· 
pany v. Allen (C. C. A. Okla.) 2 F. 2d, 566. 

No reference to the relationship of ten
ants in common of the erop as between land
owner and cultivator on shar.es has been 
found 1n the s. c. Stat. and decisions, 
and no such relationship appears to be rec
ognized in s. C. Tiffany, in his work on 
landlord and Tenant, Sec. 253-b, says: "A 
number, perhaps a majority, of the COurts 
recognizing the possibility of loss by one 
party of the share to which his agreement 
entitles him, if the whole title is re
,ga.rded as vested in the other, have as
serted the doctrine that before division 
the two parties are tenants in common of 
·the crop * o •, this view being perhaps 
more frequently based upon grcnmd.s of ex
pedience than upon the construction of the 
particular agreement. " (See this Memoran
dum S. C., p. 26.) 

A contract by a laborer with a land
owner to farm on the shares does not cre
ate a partnership but they are tenants in 
common of the erop, and each may sell or 
mortgage his respective interes~t. Jones v. 
Chamberlain, 52 Tenn. 210 (1871); Mann v. 
Taylor, 52 Tenn. 267 (1871); Hunt v. Wing, 
57 T~nn. 139 (1•872)·. It is to be noted 
that these cases were tried in 1871-72, 
and no later. cases have been found.· How
ever, the legislature of ·Tenn. by Acts of 
1923-27, Sec. 8027, Williams' Tenn. Code, 
provides tbat no.thing in this law shall , 
affect the portion of' the crop reserved as 
rent by ths landlord of a share cropper 
* • • , it being the intention to treat 
the title to such portion of the. crop as 
vested ill the landlord Wlless the contr&et 
expressly provides otherwiee. (See this 
l!emorandum Tenn.· p. 29.) It would seem 
that the landowner and the cropper cannot 

·now be tenants in common ot the crop since 
title tc the landlord's portion 1s vested 
in him by Sec. 8027. 



CHART OF CROP-SHARING CONTRACTS 43 
BY ONE IS CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS-Gontinued 

(4) (5) 
Title to crop prior to division Lien of the par.ties on the crop 

.Before, Sec• 2355, N. Car. Code, 1939, Sec• 2355 (See this llemorandulll S.C.,p. 
qeceme effective, title to the who~e of Z3:o) provides a landlord's lien ·on all crops 
the crop was, in contemplation of law,.:. for rents and advancements when lands are 
vested in the tenant (even where the par- rented .for agricultural ~rposes by either 
ties had agi~eed upon a certain share. of ·a tenant or a cropper, under either. written 
the .crops as rent) until a division had or verbal contract. However, there is a 
been made, Under a cropper agreement, the restriction in this lien not found in any 
title was vested in the landlord at all other State_, that in 111a1d.ng advancements 
times prior to divisi:on. (See this Memo- the landlord must conform to the provi
randum N. c., p.22.) By Sec. 2355, title sions of Sec. 2452 (See this llemorondum N. 
to all crops is vested irl the londloro in c.,p. 23.) limiting the amO\Ult charged for 
the absence of an agreement to the con- advancementS to 10 percent over the retail 
tr.ary, until the rent and' advancements cash 1pri~e, under penalty of losing the 
are paid. State v. Higgins, 126. N. c. lien. (See this llemorandwo N.C.,p.ZJ.) 
1112, 36 S.E. 113; citations In this llem- This lien is sep~>rate and· distinct from 
orand.um, N. c • ., p._23. the lien for advancements alone given un-

When a tenant cuLtiv~tes crops under a. 
renter's contract providing that he shall 
pay a po.rtion of the crop as rent, and 
shall g'ather s~e and deliver to the land
lord his, _part, the tenant has a right to 
posse!:1sion of the entire .crop until it is 
gathered and divided, and can maintain an 
action for damages for its destruction or 
injlli'Y· Magnolia Petroleum Co. v. Jones, 

'la5 Okl·a. 309 (1939). Title 41 Sec. 24, 
~kla. Stat. of 1-941, ·provides that when 
rent is payable in a share or the crop, 
the lessor shall be deemed the owner of 
such share, and if the tenant refuses to 
deliver such share, -the lessor may enter 
upon the land and take possession of· the 
share, or may obtain possession thereof 
by action in replevin. The landlord, 
then, is ·the owner of the agreed proportion 
of the crop going to him for rent at all 
times, regardless of the fact that the 
relationship may be that of landlord and 
tenant. (See this Memorandum Okla., p. 
25.) A mere cropper has no title to the 
crop prior to its division. 

Wllen the relation between the parties 
to a share-cropping contract is that of 
landlord and tenant, the tenant has title 
to and possession of the crop prior to 
division subject to the landlord's lien 
for rent and advances. Where the rela
tionship of the parties is employer and 
laborer, or "cropper," ti~le and posses
sion are in the landowner, but the cropper 
has an equitable interest and can maintain 
actioil in equity for settlement and divi
sion of' the crop. [Miller v. Insurance 
Coaipany, 1~6 S. C. 123 (192a); see this 
Memorandum S. c.· p. 27.] Under Sec. 8772 
of the coie, a laborer or cropper is given 
a statutory lien next in priority to the 
lien of the landlord for rent (8771) for 
the amount due him :tor his labor. (See 
this llemorandnm s. C. p. 27.) 

Sec.· 8027, Williams' Tenn. Code, de
clares that the por·tion of the crop re
served by the landlord of a share cropper 
for rent is vested in the landlord wheth
er that .share is divided or undivided, un
less the contract ex:pressly provides oth~ 
erwise. Sec. 8028 provides that the pur
chaser of a crop from a. tenant with the 
landlord's written permisston. to sell 
shall issue check in pa:ym.en t to the land

, lord end tenant, and such check may not be 
cashed without the landlord's endorSement •. 
In a "cropper" contract, then, the landlord 
has a statutory title to hii.s share of the 
crop at all times, and under the over
whelming weigh·t of authority in other 
States, he has title and possession of ·tlie 
enti11e crop until -division. Where the 
contract is one of landlord and tenant, 

· the tenant has titlB to the crop prior to 
division.· Schoenlaw-stelnor Trunk Co. v. 
HHilorbrand, 152 Tenn. 166, 27~ S.W. 5~~ 
( 1925); see this Memo~andulll, Tenn., pp•29, 
30. 

de)' Sec. 2480, which latter lien is sub
ordinate to the landlord's and laborer's 
liens, and provides that the agreement for 
advancements must be in writing. (See 
this Memorandum N.C.,p .. 23.) The landlord's 

"lieD is .c superiOr to all other lie~s but 
its priority is only for the year in which 
the crops are grown. (See this "-em.orandum 
N.C.,p.23.) '!be tenant or cropper have a 
lien under Sec. 2356, under certain con
ditions. (See this llemorandulll N.C.,p.24.) 

Since the lessor is deemed to be the 
owner of his share or p~oportion of the 
crop ooder a share-cropp1itg agreement, he 
does ~o t need any lien. 

Sec. 27 of' Title 41 p~ovides that when 
any person liable 'for rent attempts to 
remove the crops fr~ the leased premises, 
the person to whom the rent is owing may 
sue out an attachment in the same manner 
as is provided by law in other actions. 
Cunnlnghu v. Moser, 91 Okla. ~~. 215 P. 
758. In· the absence of contract a land
lord has no lien on the tenant's part of 
the crop for supplies furnished to make 
the crop. Halsell v. First National Bank, 
109 Okla. 220 (1925). Laborers have a 
lien on the production of their labor, 
while the title to the property remains 
in the. original owner, Sec. 92, and may 
enforce this lien as in ordinary actions 
or by attachment. A cropper being a la
borer, nas a lien on the crop for the 
share due him if he has complied with the 
statute. First National Bank v. Rogerst 
2~ Okla. 357, 103 P. 5a2. (See this !!em

. orondum Okla. , p. 25.) 

Both the landlord and the laborer, or 
cropper, have statutory liens on the crop 
raised, one for rpnt and advances, and the 
other :for his wages as a laborer. (S. c. 
Code, 8771.) Under sec. 8773 the landlord 
has a lien on the crop of his tenant for 
his rent in preference to all other liens. 
The laborer, or cropper, who assisted in 
making the crop has a lien thereon to the 
extent of the amount due him for labor 
next in priority to the lien of the land
lord. ·All other liens :for agricultural 
supplies shall be paid next after the sat
isfaction of the liens of the landlord 
and laborer. Under Sec. 8771, no writing 

~~ce~~~~;~~seC: ~~ ~~~~ s:i~~ ~~ 
25.) If' any portion of the crop is re
moved from. the land, and the proceeds not 
applied to the payment of rent for the 
year, per.sons having liens have the right 
to proceed to col.Ject their liens in the 
same way: as if they had become due accord
ing to the contract before removal. {S. 
C. Code, Sec. ana.) (See this Memorandum 
S. C. P• 27.) 

Under Sec. 8017 to 8020, the londlord 
has a lien oo all crops grown on his land 
during the crop year for the payment of 
rent whether the contract be verbal or in 
writing; he has a like lien on all crops 
of tenants or share croppers for advance
ments. Even a purchaser, with or without 
notice, of crops subject to such lien is 
liable to the lienholder for the value of 
the crop not to eXceed the amount of the 
rent and supplies furnlShed. (See thiS 
Memorandum Tenn. p. 30, and cases 
cited.) Sec. 8014, Williams' Tenn. Code, 
provides that a cropper shall have a lien 
upon the crQp produced es a result of his 
labor for the payment of such compensa
tion as agreed upon in the contract. 'lhis 
lien exists for 3 months from the 15th of 
November of the. year in which the labor 
is perforin.ed, ·provided an accomtt be sworn 
to before a Justic-e of the peace or clerk 
of court. This lien is second to the 
landlord!s lien, and to no other. (See 
this llemorandulll Tenn., p. 30.) 

(6) 
Remedy 1 if cropper violates agreement 

Under the ~. C. Code the landlord m8/{ 
bring claim and deliVery to recover pos
sessioo.1 of crops where his right of pos
session under see. 23:55 is denied, or he 
may resort to any other appropriate relll
edy to enforce his lien for rent due and 
advancements made. Livingston v. Far hh, 
a9 N. C. 1~0. A tensnt who removes any 
part of the crop before satisfying the 
landlord's lien be.com.es liable civilly 
and criminally. The remedy of claim and 
delivery was designed for the landlord's 
protection and cannot be invoked before 
the titne fixed for division unless the 
tenant is about to remove or dispose. of 
the crop, or abandon it. Jordon v. Bryan, 
103 M. C. 59, 9 S.E. 136. A cropper who 
shell negligently and willfully ret\Jse to 
cultivate the crop, or abandons the same 
without good cause before paying for ad
vancements; or a landowner willfully fail
ing or refusing to furnish advances ac
cording to his agreement; or any person 
who shall entice or persuade any cropper 
to abandon hl.S agreement, is gull ty of a 
misdemeanor under Sec. 4481. (See this 
llemorandulll N. c., p. 24.) 

Sec. 25 of Title 41 provides that any 
person removing crops f'raq rented premises 
with intention of depriving the landlord 
of any rent, or who fraudulently appro
priates the rent, shall be guilty of em
bezzlement; and Sec. 27 gives the person 
to whom rent is owing the right of attach
ment when any such at tempt to remove crop 
from the leased premises 1s made. (Cunn
lnghu v. Moser, 91 Okla. ~~.) . 

Under Art. 3, Sec. 7032-1 to 7032-10, 
S. C .. Code, it is made a misdemeanor: (l.) , 
to fraudulently refuse to render service 
agreed on; (2) , to fraudulently re:fuse to 
receive and pay for service agreed upon; 
(3), to procure advances with frBlldulent 
intent not to perform the work agreed on; 
(4), failure to make agreed advances with 
malicious intent; and, (5), specif'ically 
recognizes payment in the share of the 
crop where so agreed. (See this Memoran
dum s. c. p.27.) 

Under Sec. 8Tl5, any person making ad
vancements mey show to the court clerk by 
affidavit that the person to whom the ad
vancements have been made is about to sell 
or dispose of the crop, or in any wa:y de
feat the lien for advances, and the clerk 
may issue a warrant to any sheriff. re
quiring him to seize and sell crop to sat
isfy the lien. (See this Memorandum s. c., 
P•27.) 

All crop liens may be enforced in a 
court of competent jurisdiction by origi
nal suit, execution, and levy, or by orig
inal suit, attachment and garnishment, 
and any number of demands may be joined 
in ooe suit. The lien holder must itemize 
his claim and make affidavit as in attach
ment proceedings. (Sec. 8022; see this 
Memorandum., p.. 30.) For the protectioo o.f 
both landowners and laborers, or croppers, 
from intimidation, Sec. 11037 of the 
Criminal Statutes provides that it shall 
be a felony f'or any night rider or other 
person by threats or intimidation in eny 
form to compel a .landlord to discuss any 
hired laborer or share cropper or tenant 
by threats, written or verbal, or to com
.pel such laborers or croppers Wlder force 
or compulsion to vacate the premises they 
occupy. Conviction under this section 
carries punishment of from 3 to 15 years 
in the penitentiary. 

(7) 
Remedy, if landlord violates agreement 

\!!hen a landlord gets possession of the 
crop ot:lerwise than by the mode prescribed 
in Sec. 2355, and refuses or negh:•cts upon 
notice of five days to make a fair divi
sion of the crop with the lessee or crop
per according to the agreement, then the 
lessee or cropper is entitled to the same 
remedy given in an action upon a claim 
for the de 11 very of personal property. 
This se~ tion in tends to favor the laborer 
as against those matters and things upon 
which his labor has been bestowed. Rouse 
v. Wooten, 1011 N. c. 229, 10 S.E.· 190; 
see this Memorandum N.C., p. 24; State v. 
Keith, 126 M. C. Ill~, 36 S.E. 169. 

In First National Bank v. Rogers. 2~ 
Okla. 357, 103 P. 582, the coort held that 
one raising a crop on land. of another for 
an agreed share is a cropper or laborer, 
and not a tenant, and has a lien for his 
share. 

In Tayl-or v. Riggins, 129 Okla. 57, 
352 P. 1'1-6, the court held tha.t a share
cropperts action for the owner's refUsal 
to permit him to tend crops under contract 
is one for breach of contract, not for 
conversion, and as heretofore seen, Sec. 
52, Title 42, Okla. Stat., Annotated, 
gives the laborer a lien on the products 
of his labor. The cropper, being a la
borer, would come mtder the provisions of 
this section. 

The cropper has his lien under Sec. 
8772 for wages due him, (see this Memoran
dum S. C. p. 27.), and he has an equitable 
interest in the crop and may maintain ac
tion in equity for settlement and divi
sion. Miller v. Insurance CCMI.pany, ILI-6 
S. C. 123 (192a). The cropper is also 
given protection by sec. 7030-7, which 
provides that all contracts between land
owners and laborers shall be witnessed by 
two or more disinterested persons and at 
the request of any party be executed be
fore a magistrate, whose du.ty it is to 
explain the contract to the parties. 
Sec .. 7030-8 provides for division of the 
crop by disinterested parties. (See this 
llemorandulll S. C., p. 2$.) 

If a share cropper is determined to be 
a tenant in common of the crop, he can 
maintain an action for partition, recover 
for conversion, interplead for his share 
of the crop, and mortgage or sell his 
share of the crop which his labor pro
duced. Yo 1. I Y, law and Conte•porary 
Problems, p. 511-3; Hunt v. Wing, 57 Tenn. 
139 (la72); Jones v. Chaaberlain, 52 Tenn. 
211 (la71). If a cropper bring action 
for breach of contract, as where the land
lord failed to furnish supplies or money 
to make the crop, the measure of damages 
is the value of the share, less necessary 
expenditures not.including labor, and less 
such sums as the share cropper may have 
earned in other employment. (See this 
Memorand!lm Tenn., p. 31.) 
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STATE 

TEXAS ......•...•••..•••••.••••••••••. 

VIRGINIA ...•••••••.••......•.•.•••• 

(1) 
Landlord and tenant, when 

The Supreme Court of Texas in Bl"own v. 
Johnson, 118 Tex. Rep~ 1~3, 12 S.W. 2d, 
5~3 (1929), says: "The relationship of 
landlord end tenant is a question of fact, 
like that of possession, and may be proved 
by parole evidence * * * ~ To create the 
relationship no particular words are nec
essary, but it is indispensable that it 
should appear to haVe been the intention 
of one party to dispossess himself of the 
premises, and of the other party to occupy 
thein. · >;~ * * A casual reading ·of our Land
lord and Teit.ant Law demoil.Strates that one 
of the essentials of a valid lease of the 
preroise;3~"whereby the relationship of land
lord and t·Emant is established, is the:t 
exclusive possession of the premises right
fully belonging ·to· one party is trans
ferred to another ··(( ~."' {See this Memo
randum, p. 31.) 

No set of words is necessary to con
stitute a lease, and _in doubtful cases the 
nature and effect of the instrument must 
be determined in accordance with the in
tention of the patties as gathered by the 
whole instrument. Upper Appomattox Company 
v. Hamllto.n, 83 Va. 319. (See this Mem
orandum,. p. :».) In a crop-shari"ng con
traCt if the effect of the arrangement is 
to give the cultivator the possession of 
the land, a tenancy is created and the 
parties are landlord and tenant. If the 
possession 1S retained by the owner, it is 
merely a cropping contract.· The basic dis~ 
tinctim is that a tenant has an estate in 
the landJ and the cropper has none. 

(2) (3) 
EID.ployer and cropper, when Tenants in commCil of the crop, when 

The Court of Civil App. of Tex. in the In Tex., when the ·relations nip is de-· 
case of· Cry v. J. w .• Bass ·Hardware Co., 2.73 : terml.iled to be that of landlord and erop-. 
s .. w. 850 (1925), distinguished between a per; it follows that the parties are ten-~ 
tenant and a cropper in the follow~ Ian- 'ants in common of the crop. ROQere v. 
guage: "The distinction ·between a mere 'Frazer Bros. ·and Co.; 108, S.W. 727 { 1908). · 
cropper and a ten:B.rit • * • is clear; one In th&t case the court held that a verbal· 
has the possesston of the premi.ses for a , contract between a landowner who ·furnished 
fixed time, ·exclusive of the landlord, the the land, te~, and! tools, and the cil\lti-, 
other has not.· The possession of the land: 1 vator. who ·made a crop on the lend and per
is with the owner as against a ·mere crop- . formed other duties for the landowner for, 
per· because a mere cropPer is in the s.ta- all of which he was to receive one-half of 
tus of an employee, one h·ired to work the· the crop, was not a rental contract cr&
land and to be compensated by a share of ating the relat·.ton of landlord and tenant 
the crop raised, ·with·'the ri-ght· onl-y to between the parties; but was a renting on 
ingress and e'gress on- the property." The shares whereby each party ·acquired title 
Court then quotes 'from 12' Cyc. 979, as fol- to an unidentified one-half interest l.il 
lOws: "'111e intentiOn .of the parties as ex- the crop, and made them tenants in common 
pressed in the larigu.S.:ge ~bey have used, thereof.· (See this Memorandum, p.· 31.) 
interpreted l.il the light of the surrounding 
circumstances, controls in determ~ning 
whether' or not a g1ven coo tract coostl tutes 
the <:l:lltivator a ~rOpper~" (See this'·M.ein.o-
randmn, p. 31.) .. 

Where a landowner contracts with one to 
crop his land and to ·give him· part of the 
crop after paying all advances, and the 
crop has not been diVided, such cropper is 
not a tenant but a mere employee and the 
owners·hip of ·the entire crop is in 'the 
18ndowner.: Parr lah v. C01111onwealth, 81 
Gratt. 1. ·llichie's Digest of Virginia Re
ports, voh VI, p. 360 (19'39), states that: 
"It is Very frequently a matter of great 
difficulty to determine whether the agree

·ment tm.der'which· the tenant holds is tech
nically a lease or a mere license.· The 
decisions on this subject are numerous Mld 
extremely difficult to r~oncile. Hanks v. 
Price, 32 Gratt. 1'07, 110.' The Parrish 
case, ante, is believed to still be au
thority in Va. although there is conflict.· 
(See this Memorandum, pp. 34, 35.) 

Arl agreement between two persons for 
the raising of a crop on the land of a 
third by his license and permission, and 
for a division ~f the crop between such 
two persons, constitutes them j oin.t ten-'' 
ants of the crop, and neither can defeat 
the interest of the other by tald.ng a con
veyance of the land from the owner. Lowe 
v. Miller, 3 Bratt. 205 (18~6). The cri-' 
terlon in a tenancy in common is that no 
one knoweth his own sever~ty; and, hence, 
the possessioo of the es·tate ·1s necessarily 
in common until a legal" partition is made.· 
Hodges v. Thornton, 136 Va. 112. (See this 
Memorandum, p. 36.) (For a d"iscussion- of 
Tenants in Common, see under Miss., pp; 18, 
19.) 
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~ (5) 
Title to crop prior to d1 vision Lien of the parties on the crop 

.When• the ·relation8Mp between the par- In lSsl! tlie Tex.· Legislature enacted a 
ties is that of 'landlord a.n.tf tena:nt; ti- statute. setting maximum rentals o:f one
tie to the g.rop produc~.d. is 1n -the ~e.n- tMrd. and one-fourth of. tbe crops, re

, ent, and the landl·ord hae a sta~wtory speotiv.,ly, where the land wae cultivated 
.lien on the· crop· for pis rent. ('lJ@x&s · by a tenant who furnished everything ex
, Stat., Art. 5222.) When the relatiO!l!lh~p cept the land, and a maximum of one-half 
is thst of landlord and cropper, there is of the crops where. the landlord furnished 
no 'lien for the rent since the landlord everything except. the labor. The statute 
has an interest iri the specific property/ ·provided that .leases res~rving rent ex
namely, that of' a tena.n t in . e Oml!lop..· ceed.!l.ng' these am.omrt. were unenforcible 

.. Roller v. Cole (C.A.) ~28 s.w. 610 (1920'); and the•e should be no landlord's lien 
·.Brown v. Johnson, 118 Tex. Rep. 1113 for ren·t. Held unconstitutionwl.· The 
. ,(1'929). Th" lwndlord in " landlord~and-.· Legislature then passed another act pr<>
tenant relati:onship does not become the. viding that .there should be no lien for 
own~r Of the agreed Share of the Crop lD'l..: rent or supplies where the rental exceeded 

· til it is matured and divided. Tri•IY ~t:c:~~·~~?c,~~.;\~ ~~~~\~~a;upp~y 
'etc. v. Doke, (C •. A.), 162 S.W. 117~; WI I-

·• i'laJOs v. King, 206 s.w. 108. (See this to a cropper's contract, and the landlord 

Memorandum; p. 32.) '~oP,cr:!p~~~z-!:~~e ind:::: ~~ :~ 

No Virginia cases hove been found spe
c±·fically definins( the title to the 'crop 
1~ a crop-sharing coritract prior to dlvi-

, s:ton, but the overwtlelming authority in 
most of the other States is that where 
the relationship is la.nctlor.d and: tenant, 
title and Possession of the crop is in 
the teP,ap,t prior to dlvision, subJect to 
the land!lord'1 s .lien for rent and ·advances.· 
Where the -rela,tionship is e~ployer eild 

, c.ropper, t1 tle and possession of tbe crop 
· 1~ in the land~ord at ·all ti,mes, on the 
·authority of Parrish v. CoiiiiO'nwealth, 
ante. (See this llemorendum, p.36.) 

cure greater rentals, has ohly to .make a. 
cropping agreement ~nstead of a lease, 

. end thus hold title rather than a lien on 
the crop. (See this Memorandum, pp. 32, 

·33.) Ai:ropper h&s a lien under Sec.5483. 
(See this Jlemorendum, p. 33.) 

Sec. 6454, Va. Code, provides thet 8!DY 
owner or occupier of land who contracts 
with any person to cultivate 1~, and makes 
advances to his tenan~ or labOrer, has a 
lien on the crop for the &4vances in the' 
year in which they are made, which lien 
has priority aver all other liens on such 
crop or share thereof. He may enforce the 
lieil by distress or by &ttachm.ent, l.Blder 
Sec. 5522 and 6416. A person other than 
a landlord making advances of 11.oney or 
supplies to one engaged in the cul t1 va
t ion of the soil has a lien under Sec. 
6452 on the crops maturing during the 
year, to the extent of such advances. 
S!Jch persons must hQ.ve ·their agreements 
reduced to . writing. They mus.t be signed 
by the parties; must define the limit of 
the ~vanc.es; and must be docketed in the 
cler~ 1 s office. 

There is no pr.ovision in the statute 
for a· cropper's lien. (See this Memoran
d)Jm, P• 36.) 

(6) 
Remedy, if cropper violates agreement 

The landlord is given a statutory rOJt
edy in the event of a violation of the 
contract by a cropper, by Art. 5227 of 
the Tex. St&t., by applying for a warrant 
to seize the tenant's property when the 
tenant is about to remove same from the 
premises. Art. 5237 provides thet a ten
ant shall not sublet the premises during 
the term ot the lease without the consent 
of the landlord • 

The landlord is· protected by several 
statutes in cases where. a cropper vio
~ates. his agreement:. Under Sec. 44M, it 
is larceny to obtain advances upon a 
promise in writing to deliver the crops 
or other property, end fraudulently fail
ing or refusing to perfol'll such proinise. 
Under Sec. 4454-a it is a misdemeanor for 
a person cultivating the soil, under oral 
or written agreement, to obtain advances 
of money or thing of value with intent to 
injure or defraud his employer. It is a 
misdemeanor for a person renting the 
lands of another either for a share of 
the crop or for a money consideration, to 
remove any part of the crop without the 
consent o:f the landlord. When the rent 
is payable in other thing than money, the 
claimant of the rent, after 10 days' no
tice, may apply to the court for writ of 
attachment. (Sec. 5429.) Distress for 
rent will not lie unless the relationship 
of landlord and tenant exists between the 
parties. The right is not only incident 
to that relation, but is dependent upon 
it. Church v. Goshen Iron Co., 112 Ya. 
69ij. (See this llemorandum, p. 37 .) 

0 

(7)' 
Remedy, if landlord violates agreement 

Art. 5236, Tex. Stat., provides that if 
a landlord, without default on the part 
of the tenant or lessee, fails to comply 
with his cootract, he shall be responsible 
to such tenant or lessee for damages and 
the tenant or lessee shall have a lien 
upon the property in his possession, as 
well as upon all rents due the landlord 
under said contract. If this applies 
solely to a "tenant" or "lessee," a crop
per does have a remedy when the contract 
is viola.ted by the landlord as appears in 
the case of Crews v. Cortez, 102 Tex. Ill 
(1908)- (See this Memorandum, pp. 33, 
34.) A cropper might also bring action 
for breach ot contract. against his land
lord if circumstances warrant it. 
Matthews v. Foster (C.A.) 238 S.W. 317 
(1922). (See this Memorandum, p.:J;~.) 

There is no statute giving a cropper a 
special lien oo the crop but, being a la
borer, he would have a laborer's lien on 
the part on which his labor was expended. 
He might also sue ror breach of cootra.ct 
if the circumstances warranted. No Vir
ginia cases have been reported in which 
the c rapper attempted to assert his 
rights. 
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