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Synopsis of Tenancy Laws and Decisions Relating to Croppers
in the South

‘This appendix has been prepared in comnection with the 1940
Census of Agriculture. In an attempt to obtain information in
addition to that contained on the regular Farm and Ranch Sched-
ule and to show statistics on the major operating unit basis, a
special Plantation Schedule was used. This schedule covered
the operations on specified plantations including selected de-
tails relating to the owner, or manager, and croppers and other
tenants. In a summarization of the data, many decisions rested
upon the legal status of the several types of tenants, particu-
larly those called sharecroppers.

To make the tenancy allocations and separations satisfacto-
rily, the laws and decisions in the several States had to be
consulted. These decisions depended not only upon the various
State laws, but upon numerous essential details. The summaries
of pertinent laws and court decisions appear in the following
pages.

'ss this appendix is published as a separate bulletin without
the definitioms and explanations found in the Census of Agri-
culture volumes, a brief description of the tenure difficulties
involved is given in this summary.

Among the many problems which arise in taking a census, per-
haps none is more important than that which involves the tenure
or the arrangement under which agricultural lands are operated.
The definition of a farm, or working umit, is dependent upon
the tenure classifications which are used.

These classifications in turn affect the number and type of
farms and farmers reported, the size of farm, the rumber of
work animals, income, the acreages of various crops, expendi-
tures, facilities, age, and occupancy status and all averages
and percentages derived from these data. For example, if
croppers were included with landowners as a single farm, it
would make a difference for the United States of about 567,675
in the number. of farms and of 17.9 acres in average size of
farm; and for the South a difference of 541,291 in the number
of farms and of 27.0 acres in average size, representing changes
of 18.0 percent and 21.9 percent, respectively, in the totals.

The greatest tenure difficulties result from the sharecropper
system. Briefly, the question involved is whether the share-
cropper should be considered merely a type of laborer or a farm
operator. In reality, croppers have some of the characteristics
of both laborers and tenants. Usuelly, but not always, the
cropper works under the supervision of the plantation owner or
menager, and the work stock is furnished to him for cultivation
of the lands, but sometimes he also owns a work animal which is
used on the place. Sometimes the plantation operator cares for
and feeds the work animals in the plantation barn or stockade.
Often, however, each cropper looks after the animals assigned
to him. Arrangements regarding feed vary from region to region
and from plantation to plantation. The amount and kind of ad-
vances or "furnishings" as cash, fertilizer, groceries, cloth-
ing, ete., also vary greatly, depending primarily upon the
character of the tenant, local usage, and financial conditions.
From the cropper's standpoint, the kind and amount of the crops
peid as rent are most important and these items vary consider-
ably. Sometimes a fixed portion of only the cash crops, such
as cotton, is paid as rental, with varying proportions of corn
or other crops. Differing local arrangements are also made in
regard to.the share or disposition of cottonseed, a byproduct
of the cotton.

For other information relating to definitions of various
tenures, see the general reports and special studies of the
1840 Census of Agriculture, particularly volume III and the
Special Cotton Report. The latter is based on the size of op-
erations, determined by the number of bales of cotton ginned,
with income for the various bale groups.

For the convenience of readers a chart is presented showing
the principal laws and decisions which determine the legal sta-
tus of croppers in the various States. Since so many points
are involved and since decisions sometimes hinge on small de—
tails of® the tenant contracts, the reader is cautioned sgainst
using the summary without a thorough study of the material pre-

sented in the 1940 Census of Agriculture volumes.
V)






MEMORANDUM OF CROP-SHARING CONTRACTS

Prepared by JAMES H.

ALABAMA
(1) LANDLORD AND TENANT, WHEN

The Alabama code adopted July 2, 1940, establishes the legal
relationship between the parties when one party furnishes the
land and the other party furnishes the labor to cultivate it,
as that of landlord and tenant; and that regardless of whether
the party furnishing the land also furnishes teams to cultivate
it and other supplies.

Title 31, Sec. 23 of the code, nrovides:

Relationship between party furnishing land and party fur-
nishing labor.—~When one party furnishes the land and the other
party furnishes the labor to cultivate it, with stipulations
express or implied to divide the crop between them in certain
proportions, the relationship of landlord and tenant, with all
it's incidents, and to all intents and purposes, shall be held
to exist between them; and the portion of the crop to which the
party furnishing the land is entitled shall be held and treated
as the rent of the land; and this shall be true whether or not
by express agreement or by implication the party furnishing the
land is to furnish all or a portion of the teams to cultivate
it, or all or a portion of the feed for the teams, * ¥ ¥ or all
or a portion of the planting seed * * ¥ fertilizer * * ¥ or pay
for putting in marketable condition his proportion of the erop
after the same has been harvested by the tenant.

The editor's note on this section states:

In the Code of 1907 what now constitutes this section was
divided into two sections, the first providing that if one of
the parties furnished the land and the other labor and teams to
cultivate it, the relationship of landlord and tenant existed;
‘while the other provided- that if the owner of the land also
furnished teams to cultivate the land there was a relation of
hire and the laborer would have a lien for his hire. By the
revision of 1923 these two sections were combined, and the
peculiar relation.of landlord and laborer was abolished in
Alabema. [Stewart v. Young, 212 Ala. 426; 103 So. 44 (1925).]
Prior to this revision (1928), when the relation of landlord
and tenant existed, title to crops vested in the tenant, sub-
ject to the landlord's lien and when the relation of landlord
and laborer existed title vested in the landlord subject to the
laborer!s lien. By this revision (1940) it seems that title is
vested in the person cultivating the land, be he tenant or la-
borer, and the landlord never has title to the crops. However,
1t should be observed that this section as revised does not ex-
tend to cases when joint labor is contributed. (See Title 33,
See. 81, Code of 1940.)

However, this Sec. 23 of Title 31 does not extend to persons
raising crops by joint labor contribution. They become "ten-
ants in.common" of the crop and each has & lien upon the inter-

' ~est of -the ‘other in such crops for supplies and materials

furnished.
Title 33, Sec. 81 and 82 of the 1940 Code, provides:

Lien of tenant-in~common on crop of co-tenant.—Persons
farming on shares, or raising crops by joint contributions, in
such manner as to make them tenants in common in such crops
* % % shall each have a lien upon the interest of the other in
such ecrops for any balance due flor provisions, * * ¥ supplies,
% % X material, ¥ ¥ % labor, * * ¥ and money, or either, fur—
nished to aid in cultivating and gathering such crops ¥ ¥ ¥ in
case of failure of either to contribute the amount and means as
agreed upon by the parties. . :

Sec. 82 provides that such liens may be enforced by attach-
ment, on the same grounds and in the same menner provided for

Graves, LL. B.

the enforcement of landlords' liens on crops grown on rented
lands; but this section does not prevent enforcement by any

other remedy.

Stewart v. Young, Post (1925).
Lufkin v. Daves, 220 Ala. 443; 125 So. 8121 (1930).

(2) EMPLOYER AND CROPPER, WHEN

The relationship of employer and cropper or laborer is abol-
ished in Alabama by Title 31, Sec. 23 of the 1940 Code, and the
relationship of landlord and tenant is established except where
the parties by their agreement become "tenants in common.”
Since the adoption of this code, where the relationship of
landlord and tenant exists the title to and possession of the
crop is in the tenant until the division thereof. The rela-
tionship of "tenants in common" may exist where persons are
Each
case depends on the intention of the parties as shown by their
(See cases cited ante.)

farming on shares or raising crops by joint contribution.

agreement.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

4
"Tenants in common" are such as hold by distinct titles, and

by unity of possession.—Words and Phrases, Permanent ed., vol.

41, p. 319, citing:

Altabelle v. Hontesi (Hass.}, 15 N. E. (=2d) 463.

Deal v. State, 80 S. E. 537, 14 Ga. App. 121.

When the landlord and tenant agreed that the landlord would
furnish the land and mules and the tenant would cultivate the
land, the crop to be divided, and it was subsequently agreed
that the fertilizer would be purchased by the landlord on his
credit but was to be paid for out of the proceeds of the crop
at the equal expense of both parties, the court said, "Whatever
the relationship between the parties under the original agree-
ment was, the agreement to share equally the cost of the ferti-
lizer made them tenants in common within the provisions of
Title 33, Sec. 81 of the 1940 Code, and each owned a ane-half
interest in the crop subject to the lien of the other for sup-
plies.” Johnson v. HcFay, 14 Ala. App. 170, 68 So. 716.

An agreement between plaintiff and defendant for raising and
selling potatoes, defendant to Ffurnish seed and plaintiff to
furnish fertilizer and advance cost of cultivating, rents, etc.,
such advances to be repaid the plaintiff out of the 'proceeds,
and the balance of the proceeds to be equally divided, was held
to constitute plaintiff snd defendant tenants in common of the
crop under Title 33, Sec. 81, Code of 1940.

Lufkin v. Daves, 220 Ala. 443; 125 So. 811 (1930).

Stewart v. Young, 212 Ala. 426 (1g925).

Hendricks v. Clemmons, 147 Ala. s590.
Johnson v. McFay, ante.

In the case of Hand v. ¥ortin, 205 Ala. 333; 87 So. 529
{1921}, it was held (quotation from Syllabus):

Where one of the parties to a farming contract was not only
to furnish the 1land but to assist in the preparation of same
and the planting of the crop, and the other was to furnish the
labor, teams, and tools to cultivate and gather the crop, they

%
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were nelther "landlord and tenant” under the Code of 1907, Sec.
4742, as amended by the General Acts of 1915, p. 134, nor
"hirer and laborer" under Sec. 4743, as amwended by the General
Acts of 1915, p. 112, but were "tenants in common” and governed
by Sec. 4792 giving each of them a lien on the respective
shares of the other for advances or contributions.

Editor's note under Sec. 23, Title 31 [continued from the
quotation under (i) Landlord And Tenant, p. 1]:

Since by the revision of this Section in 1923, title to the
property vests in the tenant, the landlord cannot maintain det-
inue to recover crop until his part has been set aside or di-
vided, but must rely upon the enforcement of his lien, unless
showing the relationship of tenants in common is created, then
Title 33, Sec. 81 will demand consideration. Of course, if the
relationship of tenancy in common existed, the landlord would
have sufficient title, it would seem, to maintain detinue. But
the courts have not decided this point and 1if they did decide
that when the relationship of tenmancy in common exists between
landlord and tenant, the landiord has sufficient title to main-
tain detinue before division of the crop, that will be the only
exception to the rule that a landlord has no title in crops and
cannot maintain detinue for their recovery.

Crow v. Beck, 208 Ala. 444.
Williams v. Lay, 184 Ala. 54.

(4) TITLE TO CROP PRIOR TO
DIVISION

It has long been settled that the landlord's lien does not
carry any right of possession against the tenant; that the ten-
ant has the title with the right of possession and can maintain
detinue against the landlord.

Kilpatrick v. Harper, 119 Ala. 452; 24 So. 715.
Stewart v. Young, 212 Ala. 426; 103 So. ¢4 (1925).

In the case of Stewart against Young (212 Ala. 426), the
court said: ’

In the absence of statute, persons farming on shares are
tenants in common of the crop. By the Act of March 7, 1876, p.
172, a lien was declared in favor of each upon the interest of
the other for excess contributions made by him. This statute
became Section 3479 of the Code of 1876 and has continued with-
out change to the present. (Code of 1923, Sec. 8872) * * % by
amendment to Sec. 4742 (Acts of 1915, p. 134) and to Sec. 4743
(Acts of 1915, p. 112). Those sections were made to include
contracts where the parties share in the cost of fertilizers
used for the crop. We may here note that by Sec. 8807, Code of
1923, written by the Code Committee, Sec. 4742 and 4743, supra,
are consolidated and revised so that the contract of hire under
Sec. 4743 no longer obtains, all such contracts being converted
into the relationship of landlord and tenant, and the same re-
lationship extended to cases not theretofore within either sec~
tion. We observe the present revised section (1940 Code, Title
31, Sec. 23), does not extend to cases where joint labor is
contributed. So the tenants in common statute may still have
a field of operation ¥ * #

In the case of Heaton v. Slaten, 141 So. 267, Court of Ap~
peals of Ala., April 12, 1832, it was held:

(1) Landlord and tenant: Contract whereby one party fur-
nishes land and others labor, crop to be divided equally, cre-
ated landlord and tenant relationship (Code 1923, Sec. 8807)
Code 1940, Title 31, Sec. 23.

(2) Tenants under share cropping agreement held to be enti-
tled to possession of the crops subject to the landlord's lien
for rent and advances, and could recover for the landlord's
wrongful conversion thereof (Id.).

(3) A tenant under a share cropping agreement so long as he
continues the tenancy in good faith has a leasehold estate and
is entitled to possession to the exclusion of the landlord and
the possession of the crops when gathered merely remains as i1t
is, subject to the landlord's lien e(Id') .

(5) LIEN OF THE PARTIES ON
THE CROP
Code of 1940, Title 3L, Sec. 15, provides:

Lien declared: A landlord has a lien, which is parsmount
to, and hes preference over, all other liens, on the crop grow-
ing on rented lands for rent for the current year and for ad-
vances made in money or other things of value, either by him
directly or by another at his instance or request for which he
became legally bound or 1liable at or before the time such

advances were made, for sustenance or well being of the
tenant or his family, or for preparing the ground for
cultivation, or for cultivating, gathering, saving, handling,
or preparing the crop for market; and also on all articles
advanced and on all property purchased with money advanced,

‘or obtained by barter in exchange for articles advanced,

for the aggregate price or value of such articles and
property.

Sec. 16 of the same title provides that such rents and ad-
vances become due and payable on the first of November of each
year in which the crop is grown unless otherwise stipulated.
Sec. 25 of the same title extends to subtenants either lien
declared by Sec. 15 where the chief tenant makes no crop or the
crop made by him is not sufficient te satisfy the demands of
the landlord.

The following is a brief resume of the Alabama decisions in-
terpreting these sections:

(1) Creation of lien: (a) The lien exists independent of
the section (Sec. 20) giving the right of enforcement (West-
moreland-v. Foster, 60 Ala.. 448; Webb v. Darrow, 227 Ala. 441,
150 So. 857); (b) landlord and tenant relationship is essential
to the creation of the lien, and such lien does not exist where
there is an implied 1iability for use and occupation, or where
one of the several -tenants in common occupies and cultivates
the entire premises (Hardin v. Pulley, 79 Ala. 381; Kennon v.
Wright, 70 Ala. 484); (c) the lien embraces everything of
value, useful for the purposes enumerated, or tending to the
substantial comfort and well-being of the tenant, his family or
employees, but it must be for some one or more of the purposes
mentioned in the statute (Cockburn v. FWatkins, 76 Ala. 486;
Wells v. Skelton, 215 Ala. 357, 110 So. 813}; (d) the lien is
not property or the right of property, ‘but it is a statutory
legal right to charge the crops with the payment of the rents
or advances, in priority to all other rights, the property and
right of property remaining in the tenant (Wilson v. Stewart,
69 Ala. 302); (e) it is a special lien on special property and
ig limited to the price or value of the articles advanced that
year and cannot be extended to or increased by the price of ar~
ticles advanced in the succeeding year, though Title 7, Sec.
967, carries over liens for umpaid balances to crops made in the
following year (Burgess v. Hyatt, 209 Ala. 472); (f) advances
to pay prior liens create a lien (Landrum and Co. v. Wright, 11
Ala. App. 406, 66 So. 892); () a landlord can assign his lien
under Sec. 18 of this title, but cannot assign his right to
create a lien (Aenderson v. State, 109 -Ala. 40, 19 So. 733).

(2) Priority of lien? (a) The landlord's lien follows the
property. The preference over all other liens which is given
by the statute on the crop grown during the current year con-
tinues so long as the property remains on the rented premises

' and follows its removal therefrom (Craven v. Phillips, 214 Ala.

480, 108, So. '243). After removal the lien remains paramount
except as against innocent purchases for.value without notice
(Orman v. Lane, 130 Ala. 305, Johnson v. Pruitt, 239 Ala. 44,
194 80. 409, decided December 1939; Netropolitan Life Insurance
Company v. R. P. C.; 230 Ala. 580, 162 So. 379; Webb v. Darrow,
227 Ala. 441, 150 So. 357). (b) In view of the statute the
lendlord's lien for rent is paramount and has preference over
all other liens on crops growing on rented lands for rent for
the current year (First National Bank v. Burnett, 213 Ala. 89,
104 So. 17). (e) The landlord's lien for rent and advances
dominates all claims any mortgagee may set up even though the
mortgage was given before ‘the beginning of the year (Leslie v.
Rinson, 83 Ala. 266; 77 4la. 283). (d) A
mortgage upon the crop even though prior in point of time is
subordinate to the landlord’'s lien created by this section
(British gc Nortgage Company v. Cody 135, 4la. 622, 33 So. 832;
Falls v. Skelton, 215 Ala. 857). (e) The landlord's lien is

Hami lton v. Naas,



CROP-SHARING CONTRACTS o 3

superior to that of the laborer who works for the tenant on an
agreement for ene-half of the crop produced (Budson v. Wright,

1 4la. 4pp. 438). () ‘Landlord's lien’ covers bartered proper—
ty, as where a tenant, bought 8 cow with money advanced by the
la.ndlord and subsequently, through several barters, got a mule,
the landlord was held to have a prior lien on the mule (Butlere
Keyser 01l Co. v. Howle, 4 Ala. 4pp. 433; 56 So. 258).

(3). Enforcement: Legal title to crops g_x_;osyn-on rented lands
is in the tenant, subject to the landlord's lien for rent and
The sole remedy for enforcement of the lien is by
209 ‘4la. 287, 96 Se..185, _Code

advances.
attachment (Compton v. Simms,
1940, Title.31, Sec. 20).

Sec. 20 provides that the landlord or his assignee may have
process of attachment for the enforcement of his lien for rent
aend advances when the same is.due and also, whether due or not;
(1) when there is good cause to believe that the tenant or sub-
tenant is about to remove from the premises,.or dispose of the
crop witheut paying such rent and advéances, without the land-
lord's consent;  (2) when the tenant ‘6r subtenant has removed
from the prenises or otherwise disposed of any part of the crop
without paying the rent and advances, without the consent of
the landlord;  and (3) when the tenant has, or there is good
reason to believe that he will, dispose of the crop or articles
or money advanced in fraud of the P'i‘ghts of the landlord.

In the most recent case reported [Johnson v. Pruitt,
Ala. 44} 194 So. 409 (1939)], the court held: (1) That when a
landlord authorizes the sale of cotton on which he has a lien
for rent; he has & lien on the proceeds of the sale, not de-
pendent upon any theory of. construetive delivery of the cotton;
(2) if the landlord consents in advance to the sale of the
cotton grown on this leased land, he camnot enforce his lien on
sugh cotton or on the procéeds of the sale unless in giving his
consént he stipulated that the rent lien should be paid out of
the proceeds; and (3) having so stipulated, he has a lien on
the proceeds although there was no certain cotton set aside for
him, either "gathered or ungathered, to become subject to the
sale. The court simply cites the Code of 1823, Sec.
which is now Tltle 31, Sec. 15. 7

@ Cropper's llen' The relation of landlord and cropper,
or landlord and lg,box,{ex:, havihg been abolished by Title 31,
Sec, 23 of the 1940 Code, the relation between the parties to a
érop sharing contract is either that of landlord and tenant, or
that of tenants in common. In the former case, the tenant has

title and possessmn of the crop subject to the landlord's lien.

“for rent and adVances and no lien in favor of the tenant is re-
quired. In the latter relatlon, when the parties are tenants
in common ea.ch has a lien upon the interest of the other in
such crops‘ﬁor the balance due for provisions, supplies, teaus,-
material, 151;0::,, services, and money, or either * ¥ * in case
of a failure ‘of either to contribute the amount and means as
agreed upon (Code 1940, Title 33, Sec. 81).

Such lien may be enforced by attachment upon the grounds and
Ao the manner prov:.ded for the enforcement of the landlord's
‘ _llen on erops grown on rented land, or by any other remedy
. {Code 1940, Title 33, Sec. 82).

_(5) Mortgage rights of landlord' The Code of 1940,
'81; Sec. 18 (Code. of 1923, Sec. 8802), provides:

Title

E Assignnnt' renedy ‘of asslgnee.-—-’l‘he claim of the landlord
for rent and advances, or for either, may be by him assigned;
. and the &ssignee shaIl be 1nvested with all of the landlord's
vrights and ‘entitled to all his remedies for the enforcement.
-The asSignment.-may be; (a) by parole;: or by mere delivery of
ﬂhe‘ rent note,’. or by appropriate words in & mortgage (Bennett
v. NcKee, 144 Ala. 801, 38 So. 129); (b) the. assignment may be
by & mortgage or -otherwise (Ballerd v. Xayfield, 107 4la. 396,
18 So. 29; Farrow v. Hooley, 149.2Ala. 373, 43 So. 144); (@) 1t
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is not required to be recorded (Bennet v. NcKee, 144 Ala. 601,
38 So. 443); (d) the landlord camnot assign the right to make
advances to the temant since the right is statutory and the
statute does not embrace such a case (Leslie v. Henson, 83 4la.
266 3 So. 443, applied in Johnson v. Pruitt, ante).

(6) Mortgage rights of cropper: The relation of landlord
and cropper being abolished in Alsbama by Code 1940, Title 31,
Sec. 23, and a tenant in a crop-sharing contract having title

" and possession of the crop subject to the landlord's paramount

lien, for rent and advances, the tenant would have the same
right to mortgage crop as any other property, subject, of
course, to the landlord's prior lien.

Prior to the Code of 1940, the "cropper," or laborer, would
have had a lien for wages against the crop produced by him, and
subject to the landlord's lien for rent and advances, under the

" following section of the code:

Title 33, Sec. I8, Code of [940.—Lien in faver of agricul-
Agricultural laborers and
superintendents of plantations shall have a lien upon the crops
grown during the current year, in and about which they are em-
p'loyed, for the hire and wages due them for labor and services
rendered by them 1in and about the cultivation of such crops
under any contract for such labor and services; but such lien
shall be subordinate to the landlord's lien for rent and ad-
vances, and to any other lien for supplies furnished to make

the crops.

_(6) REMEDY, IF CROPPER VIOLATES

AGREEMENT

Code of 1940, Title 31, Sec. 24, provides:

Toenant failing or refusing to plant crop; rented premises
recovered by landlord.—In any case in which & tenant of farm
lands shall fail or refuse, without just cause or excuse, to
prepare the land and plant his crops, or a substantial portion
of such crop to be grown as is usually planted by that time, on
or before March 20, he may, at the election of the landlord, be
required to surrender and vacate the rented premises and upon
making such election, and upon notice thereof to the tenant,
the landlord may proceed to recover possession of the rented
premises by an action of unlawful detainer.

"Code af 1940, VTitle 31, Sec. 13, provides:

Abandonment of premises; crops.—When a2 tenant abandons or
removes from the premises or any part thereof, the landlord or
his agent or attorney may seize upon any green or other CcTops
grown or growing upon the pfémises or any part thereof so aban-
doned, whether the rent is due or not. If such green or other
crop, or any part thereof, is not fully grown or matured, the
lendlord or his agent or attorney may cause the same to be
properly cultivated, so far as may be necessary, to compensate
him for his 1sbor &and expenses and to pay the rent snd advances.

The tenant niay at any time before the sale of the property
s0 seized redeem the same by teﬁdering the rent and advances
due, and reasonsble expeénses and expenses of cultivation and
harvesting or gathering the same. A tenant's willful failure
to cultivate crops at the proper time constitutes abandonment,
but differences of opinion as to cultivation do not warrant
seizure. A landlord seizing crops wrongfully is not entitled
to expenses. The burden of proving sbandonment is on the party
asserting it and the gquestion of abandomment is one of fact for
the jury to determine (Featon v. Slaten, 25 4la. 81, 141
So. 267).

(7) REMEDY,

4pp.

IF LANDLORD VIOLATES
AGREEMENT ‘

Since the relation between the parties to a crop-sharing con-
tract, in Alabama, is that of landlord and tenant, the tenant

. could bring action in breach of contract against the landlord
. for violation of the agreement by him. Also, being entitled to
g posstssion of the crop subject to the landlord's lien for rent

and advances, he could recover for the landlord's wrongful con-
version [Featon v. Slaten, 141 So. 267 (1932), p. 2, ante].
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When the parties are tenants in common, they may proceed
under Title 33, Sec. 81, of the Alabama Code, ante, p. 1.

ARIZONA
(1) LANDLORD AND TENANT, WHEN

There is no statutory definition of the relationship exist-
ing .between the parties where a person having no interest.in
the land owned by another farmg it in consideration of receiv-
ing a portion of the products for his labor.

Vol. 24, Cyclopedia of Law, p. 1464, distinguishing between
leases and contracts of employment, states the general rule to
be:

The general rule is that one who raises a crop upon the
lands of another under a contract to raise the crop for a par-
ticular part of it is a mere cropper, and, where there is a
joint occupation or an occupancy which does not exclude the
owner from possession, the contract is a mere letting on
shares, and the relationship of landlord and tenant is not cre-
ated thereby (citing Romero v. Dalton, 2 Ariz. 210, 11 Pac.
863, post). ¥ %= % Now, however, this distinction is no longer
made and the intention of the parties as expressed in the lan-
guage they have used, interpreted in the light of surrounding
circumstances, controls in determining whether or not a given

contract constitutes a lease (citing Grey v. Robinson, 4 Ariz.-

241, 33 Pac. 712/,

Amer. and Eng. Encyclopaedia of Lsw, 2d, vol. 18, p. 173,
states the rule as follows:

The question whether an agreement constitutes & lease: or .an
occupancy on shares has chiefly arisen in the case of agree-
ments relating to farming lands whereby one party agrees to
cultivate the land and is to receive as compensation therefor a
share of the crop grown. Under such an agreement the relation-
ship of the parties is not that of landlord and tena.nt (citing
Gray v. Robinson and Romero v. Dalton, ante).

The general rules for determining the character of any
agreement are stated as follows:

(a) In general: The courts have found it difficult to fix
any general rule by which to determine whether the carrying on
of farm operations by one not the owner, for a share of the
crops, constitutes him-a tenant, and the authorities in the
different States, and even in the same State, are not perfectly
wiform. It may be said, however, that there are certain rules
now recognized as having a material influence in determining
this auestion, though none of them can be said to be conclusive.

(b) Intention of parties: The chief criterion in determin-
ing whether the relationship is that of landlord and tenant or
of cultivator on shares is ¥ * * the intention of the parties,
which is to be determined from the special terms of the con-
tract, the subject matter, and the surrounding circumstances
(citing Gray v. Robinson, post). When the agreement is verbal
and the evidence as to the intention of the parties is con-
flicting, the question of intention is for the jury (Howard v.
Jones, 50 4Ala. 67).

(c) Public policy: It has been held that public policy is
best subserved by holding the relationship between the parties
to be that of landlord and tenant * * % and the courts should
lean toward a construction creating such a relationship (citing
Birmingham v. Rogers, 46 Ark. 254; see also Ferris v. Haglan,
121 Ala. 240; Ponder v. Rhea, 32 Ark. 435).

(d) The menner in which the crops are to be divided tends to
show whether the agreement is intended to create the relation-
ship of landlord and tenant or that merely of an occupant on
shares or "cropper."

(e) Stipulations in the agreement inconsistent with the gen-
eral rights of the parties occupying the relationship of land-
lord and tenant are of material force in construing the agree-
ment as not creating the relationship of landlord and tenant
(citing NcCatchen v. Crenshaw, 40 S. C. 511).

(f) Reservation of rent Eo Nominee: Great weight in favor
of an intention to ¢reate the relationship of landlord and ten-
ant has been given to an agreement reserving a part of the
crops as rent eo nominee (citing Harrison v. Ricks, 71 ¥. C. 7;

Durant v. Taylor, 89 ¥. C. 351). * * * This is not conclusive,
however (Ponder v. Rhea, 32 Ark. 435; Haywood v. Roders, 78
N. C. 820).

(@) The use of technical words of demise will, as a rule,
render the agreement a lease and create the relationship of
landiord and tenant [Swanner v. Swanner, 50 Ala. 66: Gray v.
Robinson (4riz. 1898), 33 Pac. 712]. This is not conclusive
where the subject matter and situation of the parties show that
it was not the intention of the parties to create the relation~
ship of landlord and tenant (Ferris v. Haglan, 121 Ala. 240;
Harrison v. Ricks, 71 ¥. C. 7).

(h) Question whether the agreement confers upon the cultiva-
tor the exclusive possession of the premises is a material fac-
tor in deternﬁning the character of the agreement. If it does
confer exclusive possession, it is a relationship of landlord
and tenant, and contra (citing Gray v. Robinson, post).

(1) In earlier cases the courts considered the duration of
the agreement a material factor. Thus, if it was for one crop
only, it was a cropper's contract, Wit if for two or more crops
it created the relationship.of landlord and tenant.

(j) The fact that the agreement required the owner to fur-

{ nish & part of the seed or implements does not seem to be of

any moment in determining the character of the instrument; at
least it is not controlling (Redman v. Bedford, 80 Ry. 13;
Hatchell b. Kimbrough, 49 N. C.; Harrison v. Ricks, 71 N¥. C. 7).

(2) EMPLOYER AND CROPPER, WHEN

In 8 very early Arizona case, Romero v. Dalton (1886}, 2
4Ariz. 210, 11 Pac. 868, the Shpreme Court of Arizona held that
where a person having no interest in the land owned by another,
farms it in consideration of receiving a portion of the crop,
such arrangement is a cropper's contract which created neither
the relationship of landlord and tenant nor of partnership be-
tween parties.

In the later case of Gray v. Robinson (1893), 4 4rilz. 24, 33
Pac. 712, Robinson had entered into a contract with one Thomas
for cultivating his (Robinson's) land and sharing the crop.
After Thomas had raised, cut, and stacked the wheat, Gray, the
sheriff, seized it under an execution on a judgment egainst
Thomes. Robinson, learning that the wheat was in the posses-
sion of the sheriff, sued said sheriff for possession of the
wheat and recovered it. The case arose on appeal with the
sheriff, Gray, the appellent and Robinson the appellee.

The court in stating the case said that the principal con-
tention grew out of the interpretation to be put on the con-
tract between Robinson and Thomas. Appellant contended that it
was a contract of lease creating the relationship of landlord
and tenant and the appellee contended that it was a contract of
hire or a "cropper's contract.” The court said:

A cropper's contract * ¥ * may be defined generally as one
in which one agrees to work the land of another ‘for a share of"
the crops, without obtaining any interest in the land or owner-
ship in the c¢rops before divided * * *, The authorities are _
somewhat conflicting as to what words will comstitute a con-
tract one of lease, and what will constitute one of hire. The
general rule as laid down by the weight of authority is that
the chargcter of a contract to cultivate land on shares is to
be determined by ascertaining the intention of the parties as
expressed in the language they have used. . If the language used
imports & present demise of any character by which any interest
in the land passes to the occupier, or by which he obtains a
right of exclusive possession, the contract becomes one of

' lease and the relationship of landlord and tenant is created

(Putnam v. KWise, 37 Am. Dec. 314, and cases thereiln cited).
If on .the other hand there be no language in the contract
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importing & conveyance of any interest in the land, but by the
eéxpress terms of the coritract the general possession of the
land 18 resgerved to the owner, the occupant becomes a mere
eropper and the relationship of master and servant exists be-
tween him and ‘the owner (citing Among other cases Romero v.
Dalton, supra). .

The court then held the title and. possession of both the
land and the crop being in Robinson, Thomes hed no such inter-
est as would render it lisble to execution for his debt so long
as it remained en masse.

Over 40 years later in the case of S A.. Gerrard Co. v.
Cannon (1934), 43 Ariz. 14, 28 Pac. (2d). 1016, it was held by
the Supreme Court of Arizona that. Japanese growers on a con-
tract to produce, harvest, pack, and deliver crops to the ship-
.ping station for a specified percent of the net profits were
"eroppers and employees" and, within the line of their duties,
agents of the landowner. The court said as to the status of
the growers: ’

‘ Under the contract the growers. had no interest in the land
and none in the crops. They were .to be compensated out of the
profits realized from the crops. Théir status is that known in
law @8 "croppers"; that is, "one who having no interest in the
land works it in consideration of receiving a . portion of the
crop- for his labor" (citing 17 C. J. 382, See. 9). In Gray v.
Robinson (supra) we said: "Under such & contract the occupier
becomes merely the servant of the owner of the land, being paid

for his labor in a share of the crop." (See also Romero wv.
Dalton, 2 Ariz. 210, 11 Pac. 863.) .

(3) TENANTS IN COMMON OF THE
CROP, WHEN

) Nelther the statutes nor the_ decisions in Arizona recognize
the relationship of tenants in comon between the parties to a
crop-sharing -contract.’ .

For a discussion of tenants in common in general see this
Memoraﬁdum, pp. 18, 19, under \iississippi.

(4) TITLE TO CROP PRIOR TO
"DIVISION

It follows from the decisions cited under the first three
headings that the" title to the crop prior to division is deter-
mined by the relationship of the parties; that is, where the
relationship of lan(il'qrd' and tenent exlists, title to the crop
is always in the tenent until final division in accordance with
the agreemént, and where the relatlonship is that of employer
and laborer (or cropper), title to the crop is in the landlord
at all times prior to actual division.

When they are ‘temsnts in common, they "hold by several and
distinct titles and by unity of possession" (Words and Fhrases,
Permanent ed., vol. 41, p. 319). Whatever their relationship,
it must be determined by the intent of the parties interpreted
by the language they have used and in the light of the circum—

stances of each case [24 Cyc. 1464; Gray V. Robinson, 4 Ariz.
241, 33 Pac. 712; Gerrard v. Cannon (1934), 43 Ariz. 14, 28
Pac. (2d) 1016].

Where there is no demise of the premises by the owner to the
grower, he (the .owner) retains title and possession and has
title to the crop raised until it is divided. Where there is

any demise -of the premises, the relationship of landlord and’

tenant results and title to and possession .of the crop is in
t.he tenant (24 Cyc. 1464; Gray v. Robinson, supra)

(5) LIEN OF THE PART IES  ON
THE CROP '
‘The Arizona Code of 1939, ‘Sec. 71-308, provides:

Landiord's ‘lien for rent: The landlord shall have a lien
upon. the property of his tenant not éexempt by law, placed upon

or used on the leased premises, until his rent is paid. If the
tenant fails to allow the landlord to take possession of such
property for the payment of the rent, the landlord may reduce
such property to his possession by action to recover possession
and may hold or sell the same for the purpose of paying said
rent. The landlord shall have a lien upon the crops grown or
growing upon the leased premises for rent thereof whether pay-
ment 1s peyable in money, articles of property or products of
the premises, and also for the faithful performance of the
terms of the lease, and such 1lien shall continue for a period
of six (8) months after the expiration of the term for which
the premises were leased. Where the premises are sub-let or
the lease assigned, the landlord shall have the like lien
against the sublessee or assignee as he has against the tenant,
and may enforce the same in like manner.

In Scottsdale Ginning Companyv. Longan, 24 Ariz 356

(1922), the court held as stated in the Syllabus:

The right of a landlord to take possession of a crop of a
tenant in order to preserve and protect his lien for rent
{(under Sec. 71-308 above) may be asserted in an action of re-
plevin against him to whom the crops were delivered by the ten~
ant while rent was unpaid.

The U. S. Circuit Court of Appeals in Gila WNater Co. v.
International Finance Corporation (1926), 13 F (2d), p. 1, held
that under the civil code of Arizona of 1913, paragraph 3671
(how Sec. 71-306 of the 1939 Code), glving a landlord a lien
for rent on crops grown on the land, to continue for six months
after the expiration of the term, he is not required to take
possession of the crop through replevin or other legal proceed-
ing, and does not waive his lien by bringing suit in equity to
collect rent and foreclose the lien.

Before the division of the crop, the whole of it is the
property of the landlord, end the cropper has no legal title to
any part thereof which can be subjected to the payment of his
debts or which he can assign or convey to a third person
(¥cNeely v. Hart, 32 N. C. 63, 61 4m. Dec. 377; State v. Jones,
19 ¥. C. 544).

When the respective rights in the crop have been adjusted
and the cropper's part specifically set aside to him,. the title
thereto is in him and he may mortgage or dispose of same at
will (Parks v. Webb, 48 Ark. 293, 8 S. W. 521).

Where the relationship of landlord and tensnt exists, the
tenant has title to and possession of the crop and might mort-
gage same subject to the prior lien of the landlord given him
under Sec. 71-306 of the code.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

If the cropper abandons the cantract before completion, he
cannot recover for a partial performance, and his interests
become vested in the landlord, divested of any lien which may
have attached to it for agricultural advances while it was the
property of the cropper (Thigpen v. Leigh, 93 ¥. C. 47).

If a cropper falls to begin the labor contracted to be done
by him, or having begun without ' good cause fails to contimue
1t, the landlord may maintain forcible detainer and dispossess
him (Nood v. Garrision, 28 Ky. L. Rep. 295, 62 S. ¥. 728).

Where a landowner contracts with one to crop his land
and to give him part of the crop after paying all advances,
and the crop has not been divided, such cropper is not a
tenant but a mere employee, and the ownership of the entire
crop is in the landowner, and if the cropper forcibly or
against the consent of the landowner takes the crop from the
possession of the landowner, such taking is larceny, robbery,
or ot.'l'_xei' offense according to the circumstances of the case
(Parrish v. Com., 81 Va. 1}. See also Shea v. Wood, 20 4riz.
437 (1919).



(7) REMEDY, IF LANDLORD VIOLATES

AGREEMENT

The remedy of the cropper against the owner of the land for
breach of the contract in refusing to permit him to perform is
to recover the value of the contract at the time of the breach,
which may be more or less than the value of the labor per-
formed (Cull v. San Francisco gc Land Company, 124 Calif. 591,
57 Pac. 456).

Where the parties are employer and cropper, the cropper is a
laborer and receives a share of the crop as wages. Under Sec.
62-215, Arizona Code of 1939, a laborer's claims for wages take
priority over levies and attachments. The section reads in
part, as follows:

Wages to take priority over attachments and Ieviu——Prnqe-
dure: In case of levy under execution, attachment, and like
writs, except where such writ is issued in an action wunder this
article, any miner, mechanic, salesman, servant, or laborer who
has a claim against the defendant for labor done may give no-
tice of his claim, sworn to and stating the amount thereof, to
the creditors and defendant debtor, and to the officer execut-
ing the writ, at any time within three days before the sale of

the property levied on. % % ¥ (The Statute then sets out the
procedure to be followed.)

ARKANSAS
(1) LANDLORD AND TENANT, WHEN

The Statutes of Arkansas do not define the legal relation-
ship between the parties to a sharecropper agreement, but that
relation has been judicially determined in very mumerous deci-
sions of the Supreme Court of Arkansas. A leading case is:

Hammock wv.
1886).

Creekmore, 48 Ark. 264; 3 S. W. 180 (Nov. Term,

Landowner and cropper—Title to crops: Hammock let Stewart
have land to cultivate for one year, under an oral agreement
that he would furnish the land, teams and farming utensils, and
the crop-was to be his, but after receiving one-half for the
land, etc., and enough of the residue to pay for the supplies
furnished, he would deliver what remained to Stewart. After
the crop was raised, Stewart sold part of it to Creekmore, and
Haemmock sued Creekmore for conversion of it, asking a recovery
to the extent of his interest in it. H#eld: That under the
contract Stewart was only a laborer for part of the crop as
wages; the crop belonged to Hammock, and he was entitled to re-
cover for the conversion.

In the opinion the Court said:

The settled construction of such contracts by the courts is
that the title to the crop railsed vests in the landowner. If
the terms of the contract had been such as to indicate the in-
tention to create the relationship of landlord and tenant, as
in Alexander v. Pardue, 30 Ark. 436, and Birmingham v. Rogers,
46 Ark. 254, the title to the crop.would have been in Stewart,
the tenant, subject to the landlord's lien for rent, and the
landlord could have maintained no action at law against Creek-
more for converting any part of it. Anderson v. Boles, 44
Ark. 108.

In Tinsley v. Craige, 54 Ark. 346; 155 S.
1891) , the court recites the facts as follows:

¥. 897 (decided,

Dunn raised a crop of cotton on Tinsley's land under a pa-
role contract which both parties denominated a contract upon
the shares. Tinsley states the terms in the following lan-
guage, viz: "I was to furnish the land, teams, tools and feed
for teams, and Dunn was to do the work in making the crop.
Each one was to gather his half of the crop as nearly as prac-
ticable, and, after being gathered and hauled to the gin, if
there was any difference it was to be equalized. Dunn was to
pay me out of his half for what he got from me." :

A part of the crop was removed from the premises and Tinsley
caused the residue to be attached in the field for the purpose
of enforcing the landlord's lien for supplies furnished Dunn.
(This lien was asserted under Sec. 8846, Pope's Digest of
Arkansas Statutes.) .

CENSUS OF AGRICULTURE: 1940

Craige intervened, and claimed Dunn's interest in the cot-
ton, and the main question for determination is: Was Dunn
either a tenant or employee of Tinsley within the meaning of
the Act. If he occupiled eilther of those relations, the Act
applies and the lien exists. * * % Inasmuch as the possession
of the land was not surrendered, and the contract vested no
interest in it (the land) in Dunn, he was not a tenant within
the meaning of the previous decisions of this court. (The
court then cites Hammock v. Creekmore, ante.) ® %* %

In attempting to ascertain the relationship in which the
parties stood to each other the Circuilt Court made the owner-
ship of the crop the test. But the title to the crop is not
the criterion for determining the relationship that exists be-
tween the parties. That is governed by their intent, and is
determined by the terms of their contract. If there is a de-

‘mise or renting of the premises, with a stipulation that the

landlord shall receive his rent by becoming an owner in an un-
divided interest in the ¢iop, the relationship of landlord and
tenant exists as to the premises, and the partles are tenants
in common of the crop.

Putnam v. Wise, 37 Am. Dec. 309, and note p. 318.
Johnson v. Hoffman, 53 Ho. 504.

In the much later case of Barnhardt v. State (October, 1925)
the Supreme Ccurt of Arkénsas' stated the rule in this manner:

Barnhardt v. State, 169 Ark. 567, 275 S. W., gog —The dis-
tinction pointed out in the case of Hammock v. Creekmore (ante)
has been consistently recognized by this court in later cases
(Rand v. Walton, 1950 Ark. 431; Woodson v. Ichaughlzn, 150
Ark., 340; Bourland v. NcKnight, 79 Ark. 427).

The distinction mey appear to be finely drawn between a ten-
ant who pays half the crop for the use of the land and live-
stock and feed therefor, with the necessary tools and imple-
ments to grow the «rop, and one who makes a crop as an employee
to whom these things are furnished and who is given for his
labor one-half of the erop to be grown by him.

But this distinction has been recognized by this court in
many instances. It had been recognized prior to the case of
Hammock wv. Creekmore (ante). The earlier cases were there re-
viewed and the law in regard to title to crops grown "on
shares" was there restated to be as follows:

If the sharecropper raises a crop for the landlord as wages
for his work, the title to the crop vests in the landlord, and
the sharecropper has .a lien thereon for his labor. If the
sharecropper is to pay one-half of the crop for the use of the
land, with the tools and teams and feed therefor, then the
title to the crop is in the tenant, and the landlord has a lien
thereon, and, in addition, the landlord has a lien for any nec-
essary supplies of money or provisions to enable the tenant to
meke the crop, but the title to the crop is in the tenant.

This rule had a peculiar application in this case. The ap-
pellant, Barnhardt, was convicted under an indictment charging
him with having aided and abetted one Osborne in embezzling 250
pounds of seed cotton belonging to Alfred Sohm. The trial
court instructed the jury:

If you find * ¥ * that Osborne made a contract with Alfred
Sohm by the terms of which he was to be furnished by the said
Sohm with the land, farming implements and seed to make a crop,
and that he the said Osborne was to receive for his labor one-
half of the proceeds of such ecrop, and that the said Osborne
ralsed the cotton mentioned and described in the indictment
pursuant to said contract, then the title to such cotton was in
the said Alfred Sohm and it was his property.

The Supreme Court in its opinion declares:

This instruction is a ceorrect declaration of the law and was
properly given. But the trial court should also have given the
converse thereof, embodied in instruction No. 7 requested by
the appellant, as follows:

"If you find from the evidence that Sohm and Osborne entered
into an agreement whereby Sohm rented to Osborne the land on
whieh the cotton-elleged to have been embezzled was grown, and
that the said Osborne agreed to pay the said Sohm one-half of
all cotton raised on said land as rent therefor, then your ver-
dict will be not guilty.™ * % * It follows that the appellant
could not have aided and abetted Osborne in embezzling cotton
to which he had legal title.

Continuing, the Supreme Court says:

These instructions (to the jury), had both been given, would
have submitted to -the jury the question whether Osborne was a
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tenant or whether he was a mere laborer. Instruction No. 7
should have been given so that the jury would have been advised

what the distinction was between a sharecropper who makes a

erop for the landlord under an agreement to pay as rent a given
portion of the crop, and one who makes a erop for the landlord
under a contract to be paid as wages for his labor an agreed
share thereof, this distinction being determinative of the
question of title to the cotton. The question of whether the
agreement between the parties is one of landlord and tenant, or
employer and -employee, is & gquestion of fact to be determined
in each case when the ownership of the crop is in question.

In the still later case of Campbell v. Anderson, 189 Ark.
671; 74 8. W. (2d) 782 (decided in 1934) (Syllabus):

‘Landlord and tenant —Title to crops: Where a sharecropper
raises a crop for the landlord, and is to receive a part of the
erop as wages, the title to the crop vests in the landlord; but
where the sharecropper rents the land and pays one-half of the
crop for 1ts use, the title to the crop is in the tenant. The
landlord's lien on his tenants crop is superior to the lien of
laborers asserting liens thereon. The landlord's lien for ad-
vances made the ecropper on his interest in the crop is also
superior to the lien of laborers.

Creekmore, (ante).
State (antel.

The Court cites: Hammock v.

Barnhardt v.
(2) EMPLOYER AND CROPPER, WHEN

Definition of "Cropper.™—A cropper is one who, having no
interest in the land, works it in consideration of receiving a
portion of the erop for his labor. 17 Corpus Juris, p. 382.

The cropper's contract gives the eropper no legal possession
of the premises further than as an employee; the legal posses-
sion is in the landlord * * * , Before the division of the
crop the whole is the property of the landlord, and the cropper

has no legal title to any part thereof, although in some juris-

dictions the parties are held to be tenants in common.

Ark.-Bourland v. McKnight, 79 Ark. g427; 96 S. W. 179.
Hammock v. Creekmore, (ante, under L. & T. p. 6).

(3) TENANTS IN COMMON OF THE
CROP, WHEN

Definition—Tenants in Common and Joint Tenants:

Joint tenancy requires unities of time, title, interest, and
possession (Words and Phrases; Reid v. Cromwell, 183 4. 758;
134 Me. 186).

The difference between tenants in common and joint tenants
is the right of survivorship, which has been abolished in many
States. Joint tenancy exists where a single estate in real or
personal property is owned by two or more persons under one in-
strument or act of the parties [Fullerton v. Storthz Bros.,
Inc., w7 S. W. (2d) gg6; 190 Ark. 198].

.Tenants in common are such as hold by several. and distinct
titles, and by unity of possession (Deal wv. State, 80 S. E.
537, 14 Ga. App. 121).

If the intention to become tenants in common had been indi-
cated; then the title would have vested as-in other chattels
held in common * * * . (Hamby v. Wall, 48 Ark. 135.)

In the case of Harnwell v. Arkansas Rice Growers Co-op.
Adssn., 169 Ark. 622; 276 S. ¥. 371, it wes bheld (quotmg from
the Syllabus):

Landlord and shearecropper—Title to the crop: If the con-
tract between the landlord and one making the crop on his place
shows that the parties intend to become tenants in common, the
title to the crop raised vests as any other chattels held in
common, and either ~one of the common owners may maintain an
action against oneé who converted the property to his use for
the value of his interest. (The last "his" meaning the inter-
est of the tenant in common.)

And in Tinsley v. Gratgé, (ante p. 8):

In attempting to ascertain the relationship in which the

. parties stood to each other the Circuit Court made the owner-
ship of the crop the test. .But the title to the crop is not
“the -criterien for determining the relationship that exists be-
tween the parties. That is governed by their intent, and is
determined by the terms of their contract., If there is a de-
mise or renting of. the premises, with a stipulation that the
landlerd shall receive his rent by becoming an owner in an

undivided interest in the crop, the relationship of landliord
and tenant exists as to the premises, and the parties are ten-
ants in common of the crop.

(4) TITLE TO CROP PRIOR TO
DIVISION

The question of title to the crop prior to division of it
between the parties is dependent on the relation existing be-
tween them, i.e.:

(1) If the relation is landlord and tenant, the tenant has
legal title to the crop before division.

(2) If the relation is landlord and cropper (or laborer) the
title to the crop is at all times in the landlord and the crop-
per never has title to his share until after division.

Hammock v. Creekmore, 48 Ark. 264; 3 S. W. 180 (Nov. Term,
1886) (ante).
Tinsley v. Craige, 54 Ark. 346; 155 S. W. 897 (decided,

18¢1) (ante).

In the much later case of Barnhardt v. State (October, 1925)
the Supreme Court of Arkansas stated the rule in this mamer:

Barnhardt v. State, 169 Ark. 567, 275 S. W., g9og. The dis-
tinction pointed out in the case of Hammock v. Creekmore (ante)
has been consistently recognized by this court in later cases
(Rand v. Walton, 130 Ark. 431; Woodsonm v. MclLaughlin, 150 Ark.
340; Bourland v. HcKnight, 79 Ark. 427). The distinction may
appear to be finely drawn between a tenant who pays half the
crop for the use of the land and livestock and feed therefor,
with the necessary tools and implements to grow the crop, and
one who makes a crop as an employee to whom these things are
furnished and who is given for his labor one-half of the crop
to be grown by him. But this distinction has been recognized
by this court in many instances. It had been recognized prior
to the case of Hammock v. Creekmore (ante). The earlier cases
were reviewed and the law in regard to title to crops grown "on
shares" was there restated to be as follows: -

If the sharecropper raises a crop for the landlord as wages
for his work, the title to the crop vests in the landlord, and
the sharecropper has a lien thereon for his labor. If the
sharecropper is to pay one-half of the crop for the use of the
1and, with the tools and teams and feed therefor, then the
title to the crop is in the tenant, and the landlord has a lien
thereon, and, in addition, the landlord has a lien for any nec-
essary supplies of money or provisions to enable the tenant to
make the crop, but the title to the crop is in the tenant.

(5) LIEN OF THE PARTIES ON
THE CROP

Landlord's lien for rent:

Sec. 8845, Pope's Digest; Act of July 23, 1868—Every land-
lord shall have a lien upon the crop growing upon the demised
premises in any year for rent that shall accrue for such year,
and such lien shall continue for six wmonths after such rent
shall become due and payable.

(See Neal v. Brandon, 7( Ark. 79 for construction of this
section, and as to when the relation of landlord end tenant
exists.)

The landlord has a lien on the entire crop for the rent
whether the crop is raised by a tenant or a subtenant (Jacobson
v. Atkins, 108 4rk. 91). )

A landlord's liens for rent and for supplies are superior to
that of a mortgage, so, as against & mortgage of the subten-
ant's crop, the landlord may apply the proportionate part to
his lien for rent (¥ordgan v. Russell, 151 Ark. 405; 236 S. ¥.
602).

The lsndlord does not have a lien on his tenent's crop for
rent accruing in previous years (Henry v. Irby, 170 4Ark. 928;
282 8. W. 3).

In the more recent case of Clemmons v. Byars, 197 4Ark., 300,
122 S. N. (2d) 652 (Dec. 12, 1938), it was held that the order
of the Conciliation Committee (under the Frazier-Lempke
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Bankruptey Act) permitting the appellants to sell the cotton on
which appellee had a lien for rent and supplies, was beyond his
jurisdiction and, therefore, void. '

Sec. 8844 of Pope's Digest of Arkansas, 1937 and Suppl.
provides:

Liens under verbal contract—(Sec. 9, Act. Mar. 21, 1883.)
When no written contract is made under this act, the employer
shall have a lien upon the portion of the crop going to the em-
ployee for any debt incident to making and gathering the crop
owing to such employer by such employee, without any necessity
for recording any contract of writing giving such lien, and in
such case no mortgage or conveyance of any part of the crop
made by the person cultivating the land of another shall have
validity, unless made with the consent of the employer or owner
of the land or crop, which consent must be endorsed upon such
mortgage or conveyance; provided, no such endorsement shall
bind the party making it to pay the debt unless expressly so
stipulated.

In Commodity Credit Cornoration v. Usrey, 199 4rk. 406; 133
S. W. (2d) 887 (decided Dec. 4, 1933), the Court held that a
landlord has a lien for rents and advances due from tenant
which may be enforced by appropriate action within six months
from due date; citing Sec. 8845.

Landlord's lien for advances:

(Sec. 8846, Pope's Digest; Act of Apr. 6, 1885)—If any
landlord, to enable his tenant or employee to make and gather
the crop, shall advance such tenant or employee any necessary
supplies, either of money, provisions, clothing, stock, or any
necessary articles, suchelandlord shall have a lien upon the
crop raised upon the premises for the value of such advances,
which lien shall have preference over any mortgage or other
conveyance of such crop wmade by such tenant or employee. Such
lien may be enforced by an action of attachment before any
court or justice of the peace having jurisdiction, and the lien

for advances and for rent may be joined and enforced in the
same action. Cases cited:

Few v. Hitchell, 80 4rk. 243.

Tinsley v. Craige, 54 Ark. 346, ante.

Noe v. Layton, 69 Ark. s551.

When a landlord ehdorses his consent on a written agreement
between his tenant and the employees of that tenant, then and
only then the lien of such employees has precedence over the
landlord's lien (Sec. 8847). Subrenters are only liable for
the rent of such portion of the premises as are cultivated or
occupied (Sec. 8848). ([Dulaney v. Balls, 193 4rk. 701; 102
S. H. (2d) 887.]

Purchasers of ginner receipts are not innocent purchasers as |

against the lien of landlord or laborer (Sec. 8849).

Sec. 8850 makes it unlawful for a lessee of lands who has
sublet a portion thereof to collect any rent from the subtenent
before final settlement with the landlord, without a written
direction from the landlord to the subtenant stating the amount
of rent authorized to be collected and Sec. 8852 makes it a
misdemeanor for principal tenant or his agent to collect rent
from subtenants without first having paid or settled with the
landlord (Act Apr. 7, 1893). .

Any landlord with a lien on the crop for rent is entitled to
a writ of attachment for recovery of same, whether the rent is
due or not;
(2) when he has removed any portion of it without the land-
lord's consent. (Sec. 8853.) (Dec. 28, 1860.)

(1) when the tenant is about to remove the crop,

Stone v. Lount, 174 Ark. 825, 296 S. W. 717.
Burns v. Thompson (June 1940) 200 Ark. go1,
474

141 S. W. (2d)

But under Sec. 8854, before the writ of attachment may
the landlord must file affidavit of one of the above
facts stating the amount claimed for rent or the value of the
portion of the crop agreed upon as rent, and also must file &
bond in double the amount of his claim conditioned to prove his

issue,

lien at law, or pay such damages by reason of the attachment as
may be adjudged against him. Burns v. Thompson, (June 17,
1940), 200 Ark. 901; 141 8. W. (2d) 580.

By Sec. 88538 landlords' liens for rent are declared assign-
able (Act Feb. 4, 1935), and by Sec. 8859 (same Act) the holder
of any instrument evidencing rent for land on whick crops are
to be produced during the year may transfer or mortgage the
same together with the lien in favor of landlords and the hold-
er has the right to enforce the lien.

Cropper's lien: The term "cropper" and not "tenant" char-
acterizes one who raises a crop upon the lands of ahother upder
contract to raise a crop for a particular part of it, and
therefore such persoan has a lien upon the crop for whatever is
due him from the landlord (Burgie uv. Davis, 34 Ark. 179).

Sec. 8828, Pope's Digest (Sec. 6882, Crawford & Moses),
being the Act of Mar. 21, 1883, provides:

Specific l1iens—Penalty for defrauding. Specific liens are
reserved upon so much of the produce raised and articles con-
structed or manufactured by laborers during their contract as
will secure all money and the value of all supplies furnished
them by the employers, and all wages or shares due the laborer;
and if either party.shall, before settlement, dispose of or
appropriate the same without the consent of the other, so as to
defraud him of the amount due, such party shall be deemed
guilty of a misdemeanor, and, upon conviction, may be fined not
exceeding one hundred dollars and confined in the county jail
not less than one nor more than six months. Provided, nothing
in this section shall be construed as forbidding the laborer
from mortgaging so much of his crop for necessary supplies as
may be equal to his interest therein at the time, if the em~
ployer, having contracted to furnish such supplies, fails .or
refuses to do so.

Here neither the laborer nor the landlord may, before Sep—
tlement between them, dispose of or appropriate any part of the
crop without the consent of the other, so as to defraud him,
But, upon refusal or failure
of the employer to furnish supplies as contracted, the laborer
may then mortgage the crop to the extent of his interest there-
in at the time. A copy of such "contract" (presumably the
mortgage) must be filed in the Recording Office, which is suf-
ficient notice of the lien, otherwise no 'third party shall be
prejudiced by the existence of the lien (Sec. 8839).

The Act of Mar. 11, 1895, (Sec. 8820 Pope's Digest—Sec.
6864, Crawford & Moses Digest), provides:

under penalty of a misdemesanor.

Lien absolute-—Laborers who perform work or labor on any
object, thing, material or property, shall have an absoclute
lien on such object, thing, material or property for such labor
done and performed, subject to prior liens and landlord's lien
for rent and supplies, and such lien may be enforced within the
same time and in the same manner now provided for by law in
enforcing laborer's liens on the product of labor done and
performed.

In the case of Carraway v. Phipps, 191 4rk. 326; 86 S. ¥.
(2d) (decided Sept. 30, 1935), Johnson, C. J., stated the case
as follows:

The suit is predicated upon a laborer's contract of hire
entered into by the appellee (Phipps) with appellant Cerraway
on April 21, 1934. This contract was in effect that appellee
would assist Carraway in making his crop in 1934, for which
services Carraway agreed to give Phipps one 500~pound bale of
lint cotton. Phipps performed his contract of hire with
Cdarraway, but Carraway was unable to deliver the bale of cotton
as agreed because, on February 19, 1934, Carraway executed and
delivered to appellant Harrell a mortgage upon the entire crop

" to be produced in the year 1934, which weas immediately filed of

record, and when the crop was gathered the mortgagee took pos—~
session of the entire crop, including the bale of cotten
claimed by appellee, which was sold and the proceeds con-
verted. The testimony is not in material conflict and presents
only the question of law, is a crop mortgage which is prior in
point of time superior to a laborer's lien as created by the
statutes of this state?
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In Watson v. Kay, 62 Ark. 435; 35 S. W. 1108,
held that, under what is now Sec. 8848 of Crawford & Moses
Digest (Sec. 8804 of Pope's Digest, ante) a laborer's lien cre-
ated thereby was superior and paramount to a mortgage filed
prior in point of time.. This opinion was written in applica-
tion to facts which accrued prior to March 11, 1896 (when the
act was passed) and therefore this latter act was not construed
or discussed 1in the opinion. Appellant's contention of this
appeal 1s that what 18 now Sec. 6848 of Crawford & Moses Digest
(Sec. 8804, Pope's Digest), and which 1s a part of the Act of
1868, was impliedly repealed by what is now Sec. 6864, or a
section of the Act of Merch 11, 1895, and for this reason
Watson v. May, supra, has no controlling effect upon the facts
presented in this record. Was Sec. 6848 (Pope's 8804) repealed
by Sec. 6864 (Pope's 8820)?

Continuing, the court said:

Repeals by implication are not favored and exist only where
there is an invincible repugnancy.® * * (Citations.)

From a careful comparison of the language of the two sec-
tions, it 1is apparent that there is no invinelble repugnancy or
conflict between them.

Sec.: 8848 (8804, ante) gives an absolute lien to laborers
under contract upon the product of their labor, whereas Sec.
6884 (8820, snte) gives a llen to laborers upon "any object,
thing, material or property, etc.” In other words, Sec. 6848
gives an absolute lien upon the product, objects, property and
other things already in existence but which are worked upon or
improved by such labor. This Court many years ago announced
the rule that statutory lieéns, which come into existence coeval
with the inception of production are superior and paramount to
contractural liens, although such contractural liens were cre-
ated prior in point of time. (Citations.) Although the cases
last cited and referred to apply only to statutory liens of
landlords, they state sound principles of law, and we know of
no good reason to deny their application to the facts of this
record. The Circuit Court's views, conforming to these here
expressed, should be approved and the judgment is therefore
affirmed.

In other words, the statutory lien of the lasborer is superi-
or to the contractural 1lien (consisting of the mortgage given
by the landlord on the whole crop), even though the latter was
prior in point of time. -

(6) REMEDY, IF CROPPER VIOLATES

AGREEMENT

Sec. 8842 (Act Mar. 21, 1883)—Abandonment—forfeiture of
wages or*share of crop.

If any laborer shall, without good cause, abandon an employ-
er before the completion of his contract, he shall be liable to
such employer for the full amount of any account he may owe
him, and shall forfeit to his employer all wages or share. of
crop due him, or which might become due him from his employer.
(Latham v. Barwick, 87 Ark. 328, Rand v. Walton, 130 Ark. 431;
and see Crawford v. Slatien, 155 4Ark. 283; 244 S. W. 32, hold-
ing that where a sharecropper abandons his c¢rop, it is for-
feited to the landlord.) '

(7) REMEDY, IF LANDLORD VIOLATES
AGRE EMENT

One who raises a crop upon the lands of another, under a
contract to ralse it for a particular portion thereof is a
cropper, and not a tenant, and has & lien upon the crop for
whatever is due him. Burgie v. Davis, 34 4rk. 179.

A cropper could also bring action for breach of contract
where the acts of the landlord warrant it. (See Memorandum,
p. 8, and Sec. 8828, p. 8.)

GEORGIA

(1) LANDLORD AND TENANT, WHEN

Georgia Code Ann. Title 61—Sec. 61-101:

Retation of landlord and tenant exists, when: When the own-
er of real estate grants to anothér simply the right to possess
and enjoy the use of said real estate, elther for a fixed time,
or at the will of the grantor, and the tenant accepts the

we expressly:

grant, the relationship of landlord and tenant exists between
them. In such case, no estate passes out of the landlord, and
the tenant has only a usufruct, which he cannot convey except
by the landlord's consent, and which 1is not subject to levy
and sale % % %

Sec. 61-102:

How relationship created: Contracts creating the relation~
ship of landlord and tenant for any time not exceeding one
year, may be by parole, and if made for a greater time, shall
have the effect of a tenancy at will.

Georgia Code Ann. Ch. 61-106—Croppers, Sec. 61-501:

Nature of the relatlonship: Where one 1is employed to work
for part of the crops, the relationship of landlord and tenant
does not arise. The title to the crop, subject to the interest
of the cropper therein, and the possession of the land, remain
in the owner (46 Ga. 584).

The agreement between the landlord and the cultivator may
ereate the relationship of landlord and tenant, or of employer
and laborer, depending upon the terms of their agreement, and
the intention of the parties. One determining factor is the
question of whether the landlord receives his share of the crop
as "rent," or the cultivator receives his share as "wages." If
the former, they are landlord and tenant; if the latter, they
are employer and laborer. A further determining factor is
whether the contract transfers any dominion and control over
the premises. If there is a demise of such dominion and con-
trol, the relationship is that of landlord and tenant, and
where no such dominion and control passes to the cultivator,
the parties are employer and laborer.

The distinction is laid down in Sauter v. Crary, 116 S. E.
231, (Ga. 4pp. 1928), &s follows:

The fundamental distinction between the relations of land-
lord and cropper, and landlord and tenant, is in the fact that
the status of a cropper is that of a laborer who has agreed to
work for and under the landlord for a certain portion of the
crop as wages, but who does not thereby acquire any dominion or
control over the premises upon which said labor is to be per-
formed, the cropper having the right merely to enter and remain
on the premises for the purpose of performing his engagements;
whereas a tenant does not occupy the status of a laborer, but
under such a contraet acquires possession, dominion, and con-
trol over the premises for the term covered by the agreement,
usually paying therefor a fixed amount either in money or spe-
cifics, and in making the crop performs the labor for himself
and not for the landlord. The vital distinction 1s in whether
the person making the crop does so as a laborer upon the prem-
ises controlled by the Ilandlord, or whether he performs the
work for himself upon premises over which he has possession and
control. When in any given case, it is necessary to determine
which of these relationships exists, the general rule is appli-
cable, that the true intention of the parties shall be given
effect. The fact that under the terms of the contract the
person making the crop is to receive a designated proportion
thereof, constitutes one of the distinctive earmarks going to
establish the status of a cropper, and whenever under the terms
of the contract he is thus "employed to work for part of the
crop,” his status as a cropper thereby becomes fixed. Code,
Sec. 3707.

It is possible, however, for a contract of landlord and ten-
ant to be entered upon whereby the person renting and taking
over the land is to pay therefor a certain fixed proportion of
the-crop which shall be made thereon during the term of the
tenancy; provided, that the relationship of employer and em-
ployee does not exist; and provided, that the person making the
crop is to receive possession and control of the premises.

The earliest case on this point is that of Appling v. Odonm,
46 Ga. 583 (1872), 1n which case 1t was held that the landowner
to whom & cropper was indebted for advances was entitled to
possession of the crop as against the cropper's mortgagee. The
opinion of the court reads as follows:

There is an obvious distinction between & cropper and a ten-
ant. One has a possession of the premises, exclusive of the
landlord; the other has not. The one has a right for a fixed
time;- the other has only & right to go on the land to plant,
work, and gather the crop. The possession of the land is with
the owner as against the cropper. This is not so of the ten-
ant. The case made in the record is not the case of a tenant.
The owner of the land fur .ished the land and the supplies.
The share of the cropper w:s to remain on the land, and to be
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subject to the advances of the owner for supplies. The case of
the crop is rather a mode of paying wages than a tenancy. The
title to the crop subject to the wages 1is in the owner of the
land. We are of opinion, therefore, that no person can pur-
chase or take a lien on the wages of the cropper, to-wit: his
share of the crop until the bargain be completed, to-wit: until
the advances of the planter to the cropper, for the supplies,
have been paid for. A different rule might obtain, as to &
tenant, the right of the landlord for supplies being only a
lien. But the cropper's share of the crop is not his until he
has complied with his bargain.

(2) EMPLOYER AND CROPPER, WHEN

Ga. Code Ann. Ch. 61-5—Sec. 61-501. Croppers:

Nature of relationship: Where one is employed to work for a
part of the crop, the relationship of landlord and tenant does
not arise. The title to the crop, subject to the interest of
the cropper therein, and the possession of the land, remain in
the owner.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

In the case of Deloach v. Delk, 110 Ga.
the court said:

884 (March 1904),

Where under the terms of a contract between the owner of
land and another who agrees to cultivate it on shares, the re-
lationship of landlord and cropper is created, the title to all
crops grown on the land remains in the landlord until there has
been an actual division and settlement whereby he receives in
full his share of the produce. Civil Code, Sec. 3131; Wadley
v, Williams, 75 Ga. 272; Wadley . Scott, 80 Ga. 95. That the
cropper furnishes the labor necessary to the making of the
crop, and is to receive a portion thereof as compensation for
his services, does not place him in the situation of a partner
heving an undivided interest in the product of his 1labor.
Padgett v. Ford, 119 Ga. 510, and cit. So if the owner of the
land wrongfully refuses to comply with his obligations in the
premises, the remedy of the cropper is to assert a laborer's
lien on the crops grown by him (¥cElmurray v. Turner, 86 Ga.
215). He cannot maintain against the landlord an eaction of
trover, the title to the crop being in the latter. Bryant v.
Pugh, 86 Ga. 525 and s529.

(4) TITLE TO CROP PRIOR TO
DIVISION

Ga, Code Ann.~—Sec. 61-502:

Title to cropper's crop in landlord: Whenever the relation-

ship of landlord and cropper shall exist, the title to, and
right to control and possess the crop growing and raised upon
the lands of the landlord by the cropper, shall be vested in
the landlord until he shall have received his part of the crops
so raised, and shall have been fully paid for all advances made
to the cropper in the year said crops were raised, to aid in
meking said crops.
Under this section it is clear that where the relationship of
employer and cropper exists, the title to the crop before divi-
sion is in the employer or landlord. Where the relationship is
that of lendlord and tenant, the title to the crop before divi-
sion is in the tenant, subject to the landlord's 1lien for the
rent and for advances where the special contractural lien under
Sec. 61-201 has been taken by the landlord. (Code 1933, Sec.
61-201 and 61-202.) (See 2d col.) )

(5) LIEN OF THE PARTIES ON
THE CROP

Landlord's lien.—Where the relationship is that of landlord
and cropper, the title to the crop prior to division is in the
landlord, and no lien in his favor is necessary. [ Ga. Code
Ann. Sec. 61-502; Fields v. Argo, 30 S. E. 29 (Ga. 1898).]

Where the contract is such as to create the relationship of

landlord and tenant, the title and possession ;irior to division"

of the crop, is in the tenant, but the landlord has a sta.tutory

lien on the crops for rent, and may secure a contractural lien.

for advances.
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The Ga. Code of 1933, Sec. 61-201, provides a lien for ad-

vances, as follows:

Landlords may have, by special contract in writing, a lien
upon the crops of their tenants for stock, farming utensils,
and provisions furnished such tenants for the purpose of making
their crops; and such lien shall be enforced in the manner pre-
scribed elsewhere in this Code,

(For enforcement of liens on personal property, see Sec. 67-
2401. For liens for supplies, see Sec. 61-202. For mort-

- gages and bills of sale covering the crops, see Sec. 67-1101

et seq.)
Ga. Code, 1933, Sec. 61-202, provides:

Landlords furnishing supplies, money, horses, mules, asses,
oxen, or farming utensils necessary to make crops, shall have
the right to secure themselves from the crops of the year in
which such things are furnished, upon such terms as may be
agreed upon by the parties, with the following conditions:

(1) The lien provided for in this section shall arise by
provision of law from the relationship of landlord and tenant,
as well as by special contract in writing, whenever the land-
lord shall furnish the articles enumerated in said section, or
any of them, to the tenant for the purpose therein named. Said
lien shall be enforced in the manner provided in Sec. 67-2401.

(2) Whenever the lien may be created by special contract in
writing as provided by Sec. 61-201, the same shall be assign-
able by the landlord, and may be enforced by the assignee in
the menner provided for the enforcement of such liens by land-
lords.

(See Sec. 61-206, 207; 67-1706, 07; 67-2302.)

Ga.. Code, Sec. 61-202:

Liens created by this Section are hereby declared superior
in rank to other liens, except liens for taxes, the general and
special liens of laborers, and the special liens of landlords
for rent, to which they shall be inferior, and shall, as be-
tween themselves and other liens not herein excepted, rank ac-~
cording to date.

This is a special lien where the landlord and tenant relation-
ship exists. In the relationship of landlord and cropper, the
title to the crop is in the landlord at all times until final
division and, of course, no lien in favor of the landlord is
necessary. , .

Cropper's lien.—Since the cropper is an employee or labor-
er, he may maintain an action to foreclose the statutory labor-
ers' lien. This lien is provided for in the following statutes:

Ga. 1933, Sec. 67-180i-—Llien of laborer, Gensral—Laborers
shall have a general lien upon the property of their employers,
liable to levy and sale, for their labor, which is hereby de-
clared to be superior to all other liens except liens for
taxes, and special liens of landlords on yearly crops, and such
other liens as ‘are declared by law to be superior to them.
(Acts 1873.) :

Sec.67-1802—Spacial lien of laborers.—Laborers shall also
have a special lien on the products of their labor, superior to
all other liens except liens for taxes, and special 1liensof
landlords on the year's crop, to which they shall be inferior.
(Acts 1873.) ’

Sec. 67-1803—Rank of laborers' liens—How they arise.~Liens
of laborers shall arise upon the completion of their contract
of labor, but shall not exist against bona fide purchases with-
out notice, until the same are reduced to execution and levied
by en officer, and such liens in confliect with each other shall
rank according to date, dating each from the completion of the
contract of labor. (Acts 1873.)

In ¥cElmurray v. Turner, 86 Ga. 215; 12 S. E. 359, (Ga.
1890/, the action was brought by a cropper who had been dis-
charged after the crop had been made, claiming a special 1lien
upon the crop raised as a laborer. Affirming the judgment for
the plaintiff, the court said:

The evidence shows that the pléintiff was not & "renter,"
but was what is known as a "cropper." The relaetion of landlord
and tenant did not exist between her and McElmurray. He was to
furnish ‘the land, mules, etc., and she was to furnish the la~

bor, and the crop was to be equally divided; and the evidence
further shows that he was to control the crop until after the
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rent and -advances had been paid. Under the evidence, this was
simply & mode of paying her wages for the labor of herself and
children, She had, as against him, no title to any part of the
crop which she raised, until the rent and advances should be
paid. Her part of the crop which she had raised being in the
nature of wages, she was -entitled to foreclose a special lien
thereon after she had paid her rent, and paid for the advances
made to her by the landlord, which she alleges she did, and
which the jury found to be true.

See also: .

Lewis v. Owens, 124 Ga. 228, 52 S. E. 333.

Faircloth v. Webb, 125 Ga. 230, 53 S.E. s592.°

Garrish v. Jones, 2 Ga, App. 382, 58 S. E. 543.

Howard v. Franklin, 124 S. E. 554 (Ga. Appr., 1924).

Before auy action may be brought by the laborer to foreclose
his lien, it nust be shown that he has fully performed his con-
tract, or that such performance has been impossible because of
the conduct of the landlord. In Payne v. Trammell, 115 S. E.
923 (Ga. App. 1923), it was held- that a cropper "who had been
discharged for having unlawfully converted a portion of the
crop to his own use had thereby lost his lien. The following
is the syllabus by the court:

Under the. general rule that, before a laborer's lien can be
foreelosed, it must be shown that the laborer has fully com—

pleted the contract, a cropper, who.under the law has the sta-—

tus of & laberer, 1is ordinarily not entitled to enforce such

lien against his landlord without showing full compliance on |

his part with the terms of ‘the agreement (Harvey v. Lewis, g1

S. £. 1052), except that such a lack. of full performance by the:

cropper will not defeat the::foreclosure of such lien when,
without fault on his part, . such fallure to fully comply with
his contractural obligation is occasioned by processes of the
law, (Lewis wv. Owens, 52 ‘S. E. 333), or by the unauthorized
acts and conduct of the landlord. (Ballard v. Daniel, 89 S. E.
603/). . . :

If the owner of the land wrongfully refuses to cowply with
his obligations in the premises, the remedy of the cropper is
to assert his laborer's lien on the crops grown by him.

DeLoach v. Delk, 119 Ga. 884.

Lewis v. Owens, 124 Ga. 228, 52 S. E. 333.°
Garrish v. Jones, 2 Ga. App. 382, 58 S. E. 543.
Fountam v. Fountam, %7 Ga. App. 361; 66 S. E. z1020.

(6) REMEDY, IF CROPPER VIOLATES
: _AGREEMENT

Ga. Code of 1933, Sec. 61-503:

Right of landlord to recover crops disposed of without his
congsent: In all cases where a cropper shall unlawfully sell or
otherwise 'dispose of any part of a crop, or where the cropper
shall seek to take possession of such crop, or to exclude the
landlord of the possession of suech crop while the title thereto

* remains in the landlerd, the landlord shall have the right to
repossess said crops by possessory warrant, or by any other
process. of law by which the owner of property can recover it
under the laws of this state. (Acts 1889, p. 113.)

‘Sec. 61-9902:

" Ppurchase of farm products from tenmants: Any person who
shall buy any corn, or any cotton in the seed, from persons
residing on the lands of another as tenant or laborer of such
other person, or from the agent of such tenant or laborer, when
' said tenant or laborer had no right to sell, after notice of
such disability to sell has been given in writing by the land-
lord or employer to such bdbuyer, shall be guilty of a misde-
_meanor. (Acts of 1875-76.)

61-9904:

I1legal sale by cropper; refusal to deliver by landlord:
Any cropper who shall séll, or otherwise dispose of any part of
the erop grown by him, without the consent of the landlord, and
before the landlord has received'his part of the entire crop,
and payment-in full for all advances mede to the cropper in the
year the crop was raised, to aid in making 1t, shall be guilty
of 'a misdemeanor. Any landlord who shall fail or refuse, on
demand, to deliver to the cropper the part of the crop, or its

Sec.
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value, coming to the cropper, after payment of all advances
made to him as aforesaid, shall likewise be guilty of & misde-
meanor. (Acts of 1889, p. 113; 1892, p. 115.)

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

The cropper, as an employee, is not entitled to an injunc-
tion against.the landlord who intends to take possession of the
land and crop. Where, however, the landlord has sought by
force and violence to frighten the cropper into abandoning the
crop, it was held that a court of equity could appoint a re-
ceiver to take charge of the crop. This was the holding of the
court in Russell v. Bishop, 110 S. E. 174 {(Ga., 1921), with the
following opinion:

’fhe relation between the parties was that of landlord and
cropper. The relation of landlord and cropper is really the
relation of employer and employee. Ordinarily the employer may
discharge the employee; and if the empioyer is solvent an em-
ployee 1is not entitled to an injunction against the employer
for a breach of the contract, in the absence of other equitable
grounds.

It has in effect been held by this court that where the re-
lation of landlord and cropper exists, the landlord cannot be
enjoined from taking charge of the crops, in the absence of an
allegation of insolvency; the cropper having an adequate remedy
at lew, Nicholson w. Good, %6 Ga. 24. It will be noted, how-
ever, in this case that the landlord did not elect to breach
his contract with his cropper and suffer the legal conseguences
thereof; but he sought to frighten tne cropper and to compel
him through fright to abandon his contract. The landlord re-
sorted to violence, in short, to mob violence, to effectuate
his intent and purpose. ¥ * * It therefore seems to us that the
judge was authorized, under the peculiar facts of this case, to
issue an injunction against the landlord, though solvent, re-
straining him from going upon and taking charge of the crops by

-the means and in the wanner alleged in the petition.

In the case of Hanson v. Fletcher, (1987), 183 Ga. 858, 190
8. E. 29, 49 App. 300, the landlord instituted a suit to enjoin
the cropper from continuing to occupy the premises after his
discharge as an employee. The court granted the injunction,
but appointed a receiver to harvest and divide the remaining
crops, as prayed for by the defendant.

order appointing the receiver.

Exception was as to the
The court said:

While it is ordinarily true that under the relation of land-
lord and cropper, the landlord has the right to control and
possess the crops until he has received his portion, and is
fully paid for all advances made by him to aid in their produc-
tion (Code, Sec. 61-502), the right may be varied by specieal
agreement.

The court then went on to say that by the terms of the con-
tract, authority to market the crops was granted to the cropper
and, therefore, the court below did not err in appointing a
receiver, although it did not appear that the landlord was in-
solvent. The court cites Russell v. Bishop, 152 Ga. 428, and
George v. Bulland, 178 Ga. 589, The court also points out that
this case differs from Nicholson v. Cook, %8 Ga. 24, and Casey
v. NeDaniel, 154 Ga. 181, (113 S. E.. 804), where it was held
that the cropper having adequate remedy at law did not need
equitable relief.

Where the relationship of landlord and cropper exists, and
the landlord wrongfully refuses to perform his part of thé con-
tract, the cropper has three courses of procedure open to him:
(1) If the landlord's breach consists of a refusal to furnish
articles which may be obtained elsewhere, it is the cropper's
privilege to obtain them, complete the crop as contemplated by
the contract, and hold the landlord and the landlord's share of
the crop responsible for the actual damages resulting from the
breach of the contract; or (2) the cropper way sue immediately
for his special injuries, if any, including the value of the
services rendered; or (3) he may wait until the expiration of
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the harvest season, and sue for the full value of his share of
the crop, or what his share would reasonably have been under a
faithful performance of the contract by botn parties. Pardue
v. Cason, 22 Ga. 4pp. 284, 96 S. E. 186.

KENTUCKY

(1) LANDLORD AND TENANT, WHEN

As in most, if not all, of the states covered in this memo-
randum, Kentucky statutes and decisions hold that where there
is a demise of the premises the relation between the parties to
a cropping contract is that of landlord and tenant. A leading
Kentucky case is :

Redmon v. Bedford, 8o fy. 13 (1882)—Redmon held an estate
for life in a tract of land. Preceding his death, and in that
year, he permitted one Tate to cultivate a field in wheat on
shares; Redmon to furnish one half of the seed wheat, and Tate
the other half, Tate was to sow, cultivate and cut the wheat;
pay for threshing; and give to Redmon one half of the crop
after it was threshed, to be delivered at the machine. Nothing
was said about the time of the renting. Tate * ¥ ¥ harvested
the crop, and when the wheat was ready to be delivered, Bedford,
the appellee, who had administered on the goods of Redmon, took
one half of the wheat, and this controversy is between Bedford
and the heirs or children of the decedent, the latter claiming
interest in the crop, or a part of the rent. We think the ap-
pellants were entitled to recover, and that the relation of
landlord and tenant existed between the life tenant and Tate.

The first Section of Article 5, Chapter 66, General Stat-
utes, provides that when contracts are made by which the land-
lord is to receive a portion of the crop as compensation for
the use or rent of the land, the rights of the landlord shall
be protected * * # , The use of land under like contracts is
common within this state, and it is evident from the provisions
of the statute referred to that the relationship of landlord
&nd tenant exists in such cases, although no defined term is to
be found in the contract between the parties, nor had the rent-
ing terminated at the death of the life tenant. (See Sec. 29,
Gen. Stat., ch. 39.)

(2) EMPLOYER AND CROPPER, WHEN

The leading case of the very few cases reported in Kentucky
in which the legal relationship between parties to a crop-
sharing contract is considered is Wood v. Garrison, 139 Ky.
603, 62 S. ¥. 728. This case, with Redmon v. Bedford, ante,
end Fickman v. Fordyce, post, are the only cases cited in the
annotations in Carroll's Kentucky Statutes, 1936, to Sec. 2325
and 2327. Sheppard's citations do not reveal any later cases.’

In Wood v. Garrison the court says:

Appellant as landlord contracted with appellee as tenant for
the cultivation.of about twelve acres of leand in tobacco in
Fayette County, for the year 13899. By the terms of the con-
tract the landlord was to furnish the land, the barn room, and

also to furnish & tenement house, yard and garden attached, to
be occupied by the tenant, and pasture a horse for the tenant.

The tenant was to do all the work necessary to plant, to raise |

and prepare the tobacco for marketing, and when ready for sale
the landlord was to ship it, sell it, and pay half of the pro-
ceeds to the tenant.

Under this contract the tenant took possession of the tene-
went house, yard, etec. and planted out some tobacco beds and
plowed & portion of the tobacco land. Then the tenant aben-
doned the work, refusing to complete it. The landlord took
charge of the tobamcco land and instituted forcible detainer
proceedings against the tenant to recover the house. Judgment
was rendered for the landlord by the Magistrate, which was
traversed by the tenant, and on the trial in the Circuit Court,
upon the above facts appearing, a peremptory instruction was
given and judgment rendered for the tenant. The landlord ap-
peals.

The question presented i1s, was appellee a tenant by the con-
tract in which 1t was stipulated that he was to labor for the
landlord, and having begun, without good cause fails to comply
with his contract? Or was he a tenant under a contract within
the meaning of Section 2325, Kentucky Statutes, whiech 1s as
follows:

. that Section 2825 only would apply.

“pears to come within the definition of the term
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Section 2325—A contract by which a landlord is to receive &
portion of the crop planted, or to be planted, as compensation
for the use or rent of the land, shall vest in him the right to
such a portion of the crop when planted as he has contracted
for, though the crop may be planted or raised by a person other

- than the one contracted with; and 'so, if the land be planted in

a different kind of  crop than the one contracted for, and for
the taking of or injury to any of the crops aforesaid, the
landlord may recover damages &against the wrongdoer. The land-
lord may also have an injunction against any person to prevent
the taking gyé@injuring of his portion of the crop aforessaid;
but nothing contained in this section shall bar the landlord of
his right to such damages against the person contracted with as
he may sustain by reason of the land being planted, without his
assent, in & crop other than that contracted for, or not planted
at all, nor for failure to cultivate the crop in a proper
manner. This Section shall include a purchaser, without no-
tice, of a growing crop or crops remaining on the premises
though severed from the land; but it shall not apply to a pur-
chaser in good faith, without notice, of a crop, after it has
been removed for the space of twenty (20) days from the rented
premises on which it was planted.

Sec. 2327 of the Stat. is as follows:

Section 2327 When a tenant enters or holds premises by vir-
tue of a contract, in which 1t 1s stipulated that he is to
labor for his landlord and he fails to begin such labor, or. if,
having begun, without good cause fails to comply with his con-
tract, his right to the premises shall at once cease, and he
shall ‘abandon them without. demand or notice. (Acts 1893.)

In our opinion both of these Sections of the Statutes were
enacted for the protection of the landlord; other Sections were
provided to protect the rights of the tenant. These two sec-
tions may be applied to two or more distinct classes of con~
tracts, or may apply to the same class. Where the landlord
rents the premises to the tenant to be cultivated in designated

" crops, and where the 1landlord is to receive portions of the

crop, and where the custody and control of the premises are
vested completely in the tenant for a specific term, it is then
But where the tenant is to
furnish labor and the landlord everything else, and the tenant
to recelve either so much in money or & given proportion of the
crop raised to pay for his work, then the tenant and his con-
tract come within Section 2327, quoted above. He 1s what is
sometimes called & "cropper," a term applied to a person hired
by the landlord to cultivate the land, reserving for his com-
pensation a portien of the crops raised.

Steel v. Frick, 56 Pa. St. 172,
Adams v. McKesson, g1 Am. Dec. 183.
Fry v. Jones, 2 Rawle 12,

In Woodfall's Landlord and ‘Tenant, p. 125, it is stated:
"It is everywhere admitted, (see cases previously cited), that
under a pure and unqualified cropping contract the entire legal
ownership of the crop is in the owner of the land until divi-
sion."

. As said by Rodmen, J., in Harrison wv. Ricks, 71 §. C. 7, "A
cropper has no estate in the land; that remains in the land-
lord; consequently, although he has in some sense the posses-
sion of the crop, it is only the possession of a servant, and
is in law that of the landlord; the landlord must divide .to the
cropper his share. In short, he is a laborer receiving his pay
in the share of the crop.” . ’

Under the facts of this case, as stated above, appellee ap-
"cropper,"
which is a tenancy contemplated and included in Section 2327.
If such a tenant fails to begin the labor contracted to be done
by him, or having begun, without good cause fails to continue
it, the landlord may maintain forcible detainer and dispossess
him, and he might also be entitled to such other remedies pro~
vided in Section 2325 as were applicable to the state of the
case.

The judgment of the Circuit Court was reversed.

(3) TENANTS IN COMMON OF THE
CROP, WHEN '

In Kentucky there is no statutory nor judicial determination
of the relationship of tenants in common as between landowner
and the person cuitivating the land for a share of the crops.
For a general discussion of the relationship of tenants in com-
mon of the crop, see this Memorandum, Mississippi, pp. 18, 19.
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(4) TL:TLE TO CROP PRIOR TO
DIVISION

Carrqll's Kentucky Statutes, 1936, Sec. 2325:

A contract by which a landlord i1s to receive a portion of
the crop planted, or to be planted, as compensation for the use
or rent of the land, shall vest in him the right to such a por-
tion of the crop when planted as he has contracted for, though
the crop may be planted or raised by a person other than the
one contracted with. Also if the land be planted in a differ-
ent kind of crop than the one contracted for, and for the tak-
ing of or injury to any of the crops aforesaid, the landlord
may recover damages against the wrongdoer. The landlord may
also have an injunction against any person to prevent the tak-
ing or injuring of his portion of the crop aforesaid; but noth-
ing contained in this section shall bar the 1landlord of his
right to such damages against the person contracted with as he
may sustain by reason of the land being planted, without his
assent, in a crop other than that contracted for or not planted
at all, nor for failure to cultivate the crop in a proper man-
ner. This Section shall include a purchaser, without notice,
of a growing crop or crops remaining on the premises though
severed from the land; but it shall not apply to a purchaser in
good faith, without notice, of a crop, after it has been removed
for the space of twenty (20) days from the rented premises on
whiech it was planted.

Under the language of this section: "Shall vest in him the
right to such.portion of the crop when planted as he has con~
tracted for * * *," would seem to confer title to that portion
of' the crop.

In most of the other States it is well settled that when the
relation of landlord and tenant exists, title to the crop is in
the tenant, subject to the landlord's lien: for rent.

As to "cropper" contracts, the court in KWood v. Garrison,
ante, g. 12, says:

But where the tenant is to furnish labor and the landlord
everything else, and the tenant to receive either so much money
or a given proportion of the crop raised as pay for his work,
the tenant and his contract come within Section 2327 quoted
above. He is what is Sometimes called a "cropper," a term ap-

plied to a person hired by the landowner to cultivate the land,
receiving for his compensation a portion of the crops raised.

Steel v. Frick, 56 Pa. St. 172.

Adams. v. McKesson, g1 Am. Dec. 183,

Fry v. Jones, 2 Rawle 12.

The title to the crop before division; then, is in the land-
lord where the cultivator is an employee or "cropper." The
eourt, in Wood v. Garrison, quotes Woodfall's Landlord and
Tenant, as follows:

In Woodfall's Landlord and Tenant, p. 125, it is stated:
"Tt is everywhere admitted (see cases previously cited), that
under a pure and unqualified cropping contract.the entire legal

ownership of the crop 1is in the owner of the land until divi-
sion. "

(5) LIEN OF THE PARTIES ON
. . THE CROP
Carroll's. Kentucky Statutes, 1936, Sec. 2323 and 2324, pro-
vide:

Landlord's lien for money or supplies furnished:
nent of lien:

enforce-

(1) A landlord shall have a superior lien, against which the
tenant shall not be entitled to any exemption, upon the whole
erop of the tenant, raised upon the leased or rented premises,

_to reimburse the landlord for money or property furnished to
the tenant to enable him to raise the crop, or to subsist while
earrying out his -contract of tenancy. But the lien of the
landlord shall not continue for more than one hundred and twen-
ty (120) days after the expiration of the term. If the proper-
ty upon which there is a lien is removed openly from the leased
premises, without fraudulent intent, and not returned, the
landlord shall have a superior lien upon the property soc re-
moved for fifteen (15) days from the date of its removal, and
may enforce his lien against the property wherever

found."
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(2) The landlord may enforce the lien given in Section 1 of
this Section by distress or attachment, in the manner provided
in this Chapter for the collection of rent, and subject to the
same liability. (This section was adopted in 1942.)

Baldwin's Kentucky Statutes, 1942, Sec. 383.070, (Carroll's
Kentucky Statutes, 1836, Sec. 2317), gives the landlord renting
premises for farming or coal-mining purposes a lien on the prod-
uce of the premises, and on the fixtures, furniture, and other
personal property owned by the tenant or under-tenant after
possession is taken, but not. for more than one year's rent due,
and to become due * * * .

Sec. 2317, amended in 1910 end 1932, provides:

A landlord shall have a superi&x lien on %he crops of the

farm or premises rented for farming purposes, and the fixtures,
household furnitures, and other personal property of the ten~-

 ant, and under-tenant, owned by him after ‘possession is taken

under the lease; but such 1lien shall not be for more than one
(1) year's rent due, nor for any rent which has been due for
more than eleven (11) months, but every other landlord shall
have a superior lien on the fixtures, household furniture, and
other personal property of the tenant, or under-tenant, from
the time possession is taken under the lease to secure the
landlord in the payment of four (4) months rent, due or to
become due, but such lien shall not be effective for any rent
which is past due for e longer time than the lien 1is given.
And if any such property is removed openly from the premises,
without fraudulent intent, and not returned, the landlord shall
have a superior lien on the property so removed for fifteen
(15) days from the date of its removal and may enforce his lien
against the property wherever found, provided, that the provi-
sions of this Act shall not apply to, or in any manner affect
the rights of landowners who lease lands for coal mining pur-
poses.

Sec. 2317-a,
Sec. 2317 does not repeal nor interfere with Sec.
2326.

(passed in 1932), specifically declares that
2323 and

These sections give the landlord a lien on the crops of a
"tenant." The cropper being & laborer, and the landowner hav-
ing title and possession of the crop at all times before divi-
sion, no lien in his favor is necessary. There is no special
provision in Kentucky for a cropper's lien, but he would have a
laborer's lien for his 1labor in making the crop and he could
doubtless sue for the value of his share, where it was denied
him by the landowner, by an action for breach of contract.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

In Fickman v. Fordyce (1918}, 179 Ky. 737, 201 S. W. 307,

| the Court of Appeals of Kentucky interpreting Sec. 2327 of the

State., says:

This Statute intended fer the protection of the landlord
should be so liberally construed as to embrace all contracts of
tenancy in which the tenant agrees in consideration of the use
and possession of the premises to labor for his landlord by
making improvements on the rented premises or in any other man-~
ner. The services which the tenant agrees to perform take the
place of rent which he might have contracted to pay at a stipu-
lated time * * * , and the failure to perform the service or
labor he agrees to perform, or the fadlure to do the thing he
agrees to do, will have the same effect as if he had to pay
according to the terms of the contract the money rent he had
agreed to pay. Accordingly, when a tenant has failed or re-
fused to perform the labor or service he agreed to perform, or
te do the thing he agreed to do, and within the time agreed
upon, landlord is entitled to repossess himself of the premises
under a writ of forcible detainer.

This case is cited with approval in Demundbrun v. Rentucky

National Park Commission, 278 Ky. 521 (1939).
Carroll's Rentucky Statutes, 1936, Sec. 1349:

If any person shall willfully entice, persuade or otherwise
influence any person, or persons, who have contracted to labor
for a fixed period of time, to abandon such contract before
such period of service shell have expired, without the consent
of the employer, he shall be fined fifty dollars, ($50.00),
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and be liable to the party injured for such damages as he may
have sustained (1893).

While a cropper is not a tenant, but a laborer, the wording
of Sec. 2327 (p. 12, this Memorandum), seems to include "cropper"
in the meaning of "tenant," for a tenant does not labor for his
landlord even in a crop-sharing contract, but for himself, and
pays a part of the crops raised to the landlord as rent, while
a cropper is a "ldborer for his landlord,” and receives a part
of the crop as "wages." And the court in Hickman v. Fordyce,
ante (p. 13 of this Memorandum), says that this statute should
be liberally construed * * %* (and) when a tenant has failed or
refused to perform the labor * ¥ * |
to repossess himself of the premises under a writ of forcible
detainer.

Further protection is given the landlord by Sec. 1349 (p. 13
of this Memorandum), against enticing or persuading a laborer
(cropper) to abandon his contract.

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

No statutory provision, nor cases directly in point, are
found in Kentucky which give any specific remedy to the cropper
where the landowner violates the contract. In Missouri it has
been held that while a cropper camnot maintain a conversion
against the landowner prior to the division of the crop, he was
entitled to maintain conversion for one-half of the produce of
cotton sold in which he had not released his interest. Grammar
v. Sweeney, 297 S. W. 706 (1927). A cropper could also sue, in
Missouri, for breach of contract where the landowner refused to
permit him to take his share of the crop. Beasley v. ¥arsh, 30
S. F. 2d, 747 (1931).

- LOUISIANA
(1) LANDLORD AND TENANT, WHEN

The statutes of Louisiana do not make any definite distinc-
tion between landlord and tenant relationship, and employer and
cropper relationship, where land owned by one person is culti-
vated by another for a share of the crop; but the tendency is
toward the landlord and tenant relationship unless the cultiva-

tor is definitely to receive a part of the crop "in lieu of

wages" for his labor, and the landlord does not surrender any
estate in the land. Where the "cropper" relationship is estab-
lished by the agreement between the parties, the courts, in the
few reported cases, have pointed out that the cultivator or
cropper is an employee only and not a lessee or tenant.

~ Art. 2671 of the Civil Code of ILouisiana, and Sec. 5065 and
6602 of the Louisiana General Statutes (Dart) [see post under
"(4) Title to Crop Prior to Division"], recognize that land may
be leased for a share of the crop; and where it is not shown
that the agreement is that the party cultivating the land is to
receive a part of the crop "in lieu of wages," the relationship
is that of landlord and tenant, or lessor and lessee.

In the case of Jones v. Dowling, 125 So.
court states a clear distinction between a lessee and an en-
ployee in agreements whereby the owner permits another to cul-
tivate his land in consideration of allowing the cultivator a

share of the crops. The court says:

Contracts by which the owner permits another to cultivate
his land in consideration of allowing him a share of the crops
are of a personal nature, and, although the law recognizes that
lands may be rented for a share of the crop (Article 2671,
Civil Code of Louisiana), it is generally recognized that under
such contracts the person cultivating the land may be merely an
employee.

the landlord is entitled |

478 (1929) the |
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Lalanne Bros. v. McKinney, 28 la, Ann. 64z2.

Bres and Q'Brien v. Cowan, 22 La. Ann. 438.
Holmes v. Payne 4 La. App. 345.

Kelley v. Rummerfield, 114 Wis, 620, g4 N. W. 64o0.

But where it is not shown there was an agreement that the
person cultivating the land is to receive a .share of the crop,
or the proceeds thereof in lieu of wages, or the circumstances
are such as to show that such was the intention of the parties,
such contract will be considered as a contract of lease.
(Louisiana Farm Bureau, etc. v. Clark, 160 La. 294, 107 So.
215; Louisiana Farm Bureau, etc. v. Bannister, 161 La. 95%, 109
So. #496.)

There was not any express stipulation that'the share of the.
crop to be reaised by the plaintiff would be in lieu of wages,
and there is no showing that the defendant reserved the right
to direct, supervise, or control plaintiff in pleanting, culti-

. vating, or harvesting the crop.

The agreement was, therefore, held to be one of lease, and
the relation between the parties was that of landlord and ten-
ant, or lessor and lessee.

We there held * * * that where the lessor leases land t¢ a
tenant under a share contract, the crop produced belongs to the
lessor and the lessee respectively, in the proportion fixed by
the contract between them.

On a rehearing of this same case, Land, J., says:

After careful consideration of our original opinion, we are
convinced that we have correctly held that the interveners, the
share tenants of the defendant, did not bear to him the rela-
tion of employees to employer, but that of lessees to lessor.
and are entitled to their proportionate share of the cotton
raised by them as co-tenants with the defendent.

In the case of the Loulsiana Farm Bureau, etc. v. Bannister

' (1926), the Cotton Growers' Association attempted to compel a

member under a marketing agreement to deliver cotton of his
tenants, raised on shares on his land, where such tenants were
not parties to the marketing agreement. The -court said:

Plaintiff's contention, briefly stated, is that all cotton
grown on the lands of defendant 1s affected by the marketing
contract regardless of any interest the other person not a wem-
ber of the Assoclation may have in said cotton, and that one
who leases land on a share basis 1is the sole owner of the crop,
such a contract being legally considered as one for hire, and
that the only remedy of the producer is. -to claim the laborer's
lien on the thing produced. .

0 % % % X X %  ® X ¥ %k ® K. X ¥ & %
The theory -propounded by the plaintiff Association was ac~
cepted by the Court of Appeals, which, on the authority of Bres
and 0'Brien’ v. Cowan, 22 La. Ann. 438, and Lalanne Bros. v.
HcKinney, 28 La. Ann. 642, held that Gillis and Slaven (the
share-croppers hired) were not partners of the defendent, nor
his lessees, but merely laborers on his farm, entitled to their
proportionate share of the eotton only as wages. We think the
Court of Appeals erred in their ruling.: In the case % % ¥
relied on, the landowners expressly hired certain laborers to
cultivate their plantations, giving them 1in lieu of wages a
specified share of the proceeds of the crop. In the instant
case the relationship * ¥ ¥ was clearly that of lessor and
lessee., Such contracts have received statutory recognition.

Act. No. 100 of 1906 (Dart's Statutes, Sec. 6602) was ex—
pressly enacted to prevent erops of the lessees from being
taken to pay the debt of the landowner, and Act No. 211 of 1908
(Sec. 5065 of Dart's Statutes) provides: The court then quotes
the statute [see under (4) post], and cites Louisiana FParm
Bureau, etc. v. Clark, post, eand then says:

Under the laws of this state products produced upon the land

of landlords, under share contracts, belong in the proportion
agreed upon to the landlord and the tenant.

(2) EMPLOYER  AND -CROPPER , WHEN

It is apparent from the case of Jones v. Dowling (ante),
that-one who cultivates land belenging to another for a share
of the crop is a cropper, if the share to be received by him is
in liew of wages for his labor, and if there is & reservation’
by the landlord of control of the premises. h
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4An e&rly Louisiana case is that of‘ Lalanne Bros. v. ¥cKinney,
28 La. Ann. 642, (1876‘), in which the court held that where be-
tween certain laborers -and their employer it was agreed to give
them in lieu of Ywages one~half of the proceeds of the cotton
crop and other produce, there was plainly no partnership and
they were "croppers.” 1In their opinion the court said:

" Plaintiffs instituted suit ageinst the defendants proceed-
ing, first, by sequestration and, secondly, by attachment. The
property sequestered and attached was released under bond, upon

* which Anderson and Gantt were Suretiés. Judgment was rendered
in favor of plaintiffs. On dppeal the judgment of the District
Court was affirmed, execution issued, which was returned nulla
bona, and proceedings were undertaken against the sureties.
Gantt appesled from the judgment against him. In the opinion
the Supreme Court says: "The sureties in their defense claim
that they are not bound becaute the property replevined did not
belong to their principal, but to certain freedmen who worked
upon McKinney's plantation. Admitting that they could success-
fully rélieve themselves by making proof of these facts, this
proof is wanting. The testimony of the laborers shows that the
contract between them and McKinney was that they were hirers to
be paid by one~half of the proceeds of the cotton, and by re-
serving half of the other produce. The contract was exactly
"like the one between the Cowans and their laborers, reported in
22 Ann. 438, where 1t was said: The plantation in question was
owned by the defendants in 1867, and cultivated by them in cot-
ton. The defendants employed certain laborers and agreed to
glve them in lieu of wages one-third of the gross product of
the . cotton.. There was plainly no partnership in this. The

"pl&ntation was the Cowan's; and the cotton as it grew was
theirs. The supplies were furnished to them for the crop; and
every, fiber of the cotton, as 1t matured, was affected by the
privilege.

On this point the judgment was affirmed.
In the case of Holmes v. Payne, 4 La. App. 345 {1926‘) it is
held:

1) A "cropper's contract" is one 1in which one agrees to
work ‘the land of another for a share of the crop, without ob-
taining any :I.nterest in the land or ownership of' the crop be-

fore division.
(2) A "cropper's contract” gives the cropper no legal pos—

session of the premises or crops further then as an employee.
(3) Until the cropper's part of the crop is specifically set

agide to him, the title thereto is in" the landlord, but after

.a.djustment of the cropper!s share it belongs to him.

This case cites Bres and 0'Brien v. Cowan; -
NeKinney; ‘and Loutsiana. Farm Buregu v. Bannister; ante.

(3) TENANTS IN COMMON OF THE
E CROP WHEN' '

In Louisiana there . does not seen to be any recognition of
the rela.tionship of tenants in common as applied to a landlord
les.smg land to another for a share of the crop, or paying a
sha.!fe of the crop as wages for the labor of cultivatmg the
"1and, and Sec. 5065 and 6602 of Dart 3 Louisiana General
Statutes [see post. @)] defimtely fixes the ownership of the
Crops grown or growing under crop lea.ses. i

(4) TITLE TO CROP PRIOR TO
: DIVISION ‘

Louisiana statutes -specifically determine the: ownership of
the erop, grown” or growing, when land is 1eased for a portion
of said crop.

Act No. 211, 1908 (Sec. 5065, Louisiana General Statutes),
* provides that the part of the crop which the owner is to re-
ceive, as agreed:upon by both of the “parties,  is thé property
of the ’la;ndl-ord at all tiines. The Statute resds:

.crop lun;-—-Lanor nnar of :huo.-—-Whenever the lessor
. leases land to the lessee for part of the crop, that proportion
or part of the crop, or crops, agreed upon by ‘both parties to
the contract, which the lessor shall receive shall be, and is

hereby deelared to be, at’ any and all times the property of the
lessor.

Lalanne Bros. v..
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Aet No. 100, 1906 (Sec. 6602, Louisiana General Statutes)
provides:

Lessee's crops not liable for debt of landowner.—The growing
crops of lessee for the current year under & lease, recorded or
not recorded, cannot be held to pay an ordinary debt of the
landowner, or any mortgage, whether judicilal or conventional,
which may have been recorded after the date of the lease.

In the case of Louisiana Farm Bureau, etc. v. Clark, 160 La.
294, 107 So. 115, the court said:

Under the laws of this state produets produced upon the-land
of landlords, under share contracts, belong in the proportién
agreed upon to the landlord and the tenant.

When the relationship is employer and cropper, however, it
is to be gathered by inference from the cases reported that the
title to the crop remains in the landlord at all times until
division thereof.

Lalanne Brothers v. McKinney, ante.

Bres and 0’Brien v. Cowan, ante.
Holmes v. Payne, 4 La. 345 (1926} ante.

(5) LIEN OF THE PARTIES ON
THE CROP

Landlord's lien.—Act No. 211 of 1908 (Louisiana General’
Statutes, Sec. 5065) provides that whenever,a landowner leases
land for a part of the crop, that part agreed upon between the
parties is at all times the property of the landlord. The
landlord, therefore, rieeds no lien on the crop, having title to
his part at all times.

Sec. 5058 of Louisiana General Statutes (Dart) provides:

8ec. 50568—Farmers and planters authorized to pledge crops. —
In addition to the privilege now conferred by law any planter
or farmer may pledge or pawn any agricultural crop, either
planted and growing, or in contemplation of being planted, in
order to secure the payment of advances in money, goods, and
necessary supplies that he has received, may receive currently
therewith, or may thereafter require in order to enable him to
prepare the ground, plant and grow the crop, harvest or gather
the same, or otherwise, in the production thereof, by entering
into & written pledge of saild crop, or any portion thereof;
® % %

The statute then limits the debt secured to that for noney

" and supplies netessary for production of the crop; provides for

recording; and gives such pledges rank according to the date of
filing, and further provides:

Provided, that the right or pledge thus conferred shall be
subordinate to the claims of laborers for wages and for the
rent for the land upon which the crop is being produced. (Laws
of 1874, No. 66; 1922, No. 93.)

5064 of Louisiana General Statutes (Dart) fixes the
priority of privilegeés and pledges on crops as follows:

Sec.

All privileges and pledges on crops granted by existing laws
of this state shall rank in the following order of preference:
(1), privileges of laborers: (2), privileges of lessors:
* % % % % ; (4), pledges under Section 5058, above; (5),
pledges of furnishers of supplies and money * * ¥ ., (Laws of
1886, No. 89.)

In the case of Bres and 0'Brien v.
it was held (Syllabus):

Cowan, 22 La. Ann. 438,

The privilege given to a furnisher of supplies attaches to
every fiber of the cotton made during the year, as fast as it
ma tures, and. & sale or other disposition made of any part
thereof by the planter will not defeat this lien. Therefore,
if the planter has sold or transferred & portion of the crop to
the laborers in payment of their wages for making the crop, the
assignee or transferee of the cotton by the laborers in payment
of a debt they owe will not enable such third party to hold the
cotton in opposition to the claim of the furnisher of supplies
& %,

Regerding the laborers in this case, the court in the opin-
ion says:
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There is no question in this case of the privilege of the
laborers inasmuch as their contract was evidently entered into
before the Act. of March 1867, by which, for the first time, a
privilege in favor of laborers was established.

Sec. 5066 of louisiana General Statutes (Dart) provides a
penglty for the lessee who sells the lessor's share of the crop
in the following language:

In the event the lessee, or any other person acting with the
consent of the lessee, sells, causes to be sold, or in any
manner makes disposition of such part or portion of the crop,
or crops, belonging to the lessor as provided for in Section 1
(Sec. 50656, Louisians General Statutes) of this Act, such act
by the lessee or any other person 1s hereby declared a misde-
meanor, and upon conviction thereof in any court of competent
Jurisdiction shall be punished by a fine not to exceed one
thousand dollars, or imprisoned not to exceed one year, or both
fined and imprisoned at the discretion of the court. (Laws of
1908, No. 211; 1834, No. 45.)

But the attorney general's opinion is that there is no law for
prosecution of the person who buys cotton from tenant farmers
without the consent of the landlord. (0.A.G. Opinions Attorney
General 1932-34, p. 251.)

In regard to the lien of parties in a sharecropper contract,
the Tulane Law Review, vol. XIV, p. 449 (1939-40) says:

In the case of share croppers, only that portion of the crop
actually belonging to the share cropper is free from the liens
contracted by the landlord, sand the portion belonging to the
landlord may be burdened by the privilege, even while the crop
is still in the ground. (Citing Act No. 211, 1908, Dart's
Louisiana General Statutes, Sec. 5065 and 5066.)

Cropper's
enother and

lien.—The person planting a crop on the land of
receiving for his labor a part of the crop in lieu

of wages is a laborer and has a privilege or lien for his

wages. Sec. 2147, Louisiana General Statutes (Dart) gives the
laborer the right of provisional seizure. The Statute is as
follows:

In addition to the cases in which provisional selzures are
allowed by the law the right to such remedy shall be allowed to
laborers on farms or plantations when they shall sue for their
hire, or may fear that the other party is about to remove the
crop, in the cultivation of which they have labored, beyond the’
Jurisdiction of the court.

(See Dart's Louisiana Code of Practice, Art. 284-295; and the
title "Landlord and Tenant," Louisiena Digest, Sec. 96.)

Sec. 5139 of Louisiana General Statutes (Dart) provides:

In all cases instituted before any court of this state by a
laborer or laborers upon any farm or plantation for the re-
covery of his or their wages, it shall be legal and competent
for the Judge upon the application of either plaintiff or de-~
fendant to try the suit either in chawbers or in open court
after three days service of the citation. (Laws of 1874, No.
25.) :

Farm tenants who work land "om shares" occupy the status of
lessees or tenants, rather than employees of the landowner.
Hence they are not entitled to maintain writs of provisional
seizure against crops, nor to enforce payment of the balance
of the account allegedly due from the landlord. [Busby v.
Childress (La. App. 187 So. 104).]

The last named case, tried in 1938, held (quoting from the
Syllabus) :

Where it is not shown that there was an agreement that per-
sons cultivating the land of another are to receive & share of
the crop, or proceeds thereof, in lieu of wages, or circum-
stances are such as to show that that was the intention of the
parties, the contract is considered a contract of lease.

In this case the evidence sustained the finding that the rela-
tion between the farm lsborers and the landowner was that of
lsndlord and tenant and, therefore, they had no privilege,
as laborers, on the products of the soil, and the writ of
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provisional seizure was properly dissdlved. In the opinion the
«court cites only those cases cited above in this Memorandum.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Sec. 4384 of Louislana General Statutes (Dart) provides:

Section 4884—Share or hire contracts—Third person causing
breaci—Penalty.— Whoever shall wilfully interfere with, entice
away, intimidate or induce a hired person, tenant or share
hand, to leave the services of the employer, or to abandon the

.land the subject of the contract, or who shall knowingly take

into his employ any such person before the expiration of the
contract, shall be guilty of a misdemeanor, * * * agnd shall be
liable in a civil action for damages to double the amount of
any debt due by said hired person, tenant, or share hand to the
person who made the advances. (Act No. 54, 1906.)

1 of this statute was declared unconstitutional on the
ground that its enforcement would result in involuntary servi-
tude. (State v. Olivier 144 La. 51, 80 So. 195.) (The editor
remarks that the language of the opinion is broad enough to
include the entire statute, but that only the first section was
before the court, end. that, therefore, the remainder is in-
cluded in his compilation of the statutes.)

The section immediately following this, however, provides:

Sec.

Any person taking advantage of the provisions of this Act,
who shall falsely or fraudulently cause the arrest of, or
otherwise unlawfully detain, a hired person, tenant, or share
hand who has not violated the contract, or after i1ts comple-
tion, shall be guilty of a misdemeanor, and be fined or im-
prisoned, etc.

The landlord is further protected against the holding over
of a laborer or a cropper on the cultivated land by Sec. 6606.1
of* the Louisiana General Statutes, which provides:

Notice of removal.—When any share cropper, half hand, day
laborer, or any occupant of land holding through the accommoda-
tion of the owner, or any other occupant other than a tenant or
a lessee shall be in possession of any house, building, or
rented estate, after the purpose of such occupancy and posses-
sion shall have ceased. and terminated, whether for reason of
breach or the termination of the contract, or otherwise, and
the owner of such house, building, or rented estate so ocecupied
and possessed, or his agent, shall be desirous of obtaining
possession of said premises, he shall demand and require, in
writing, such occupant or possessor to remove from and leave
same, allowing him five calendar days from the day such notice
is served (Act No. 298, 1938).

The provisions of this Act immediately following provide the
procedure where such occupier refuses to comply with the no-
t,ice,. and state that nothing in this Act shall be construed to
conflict with, or repeal, any existing laws. It will be noted
that this proirision applies to "occupants other then a tenant
or a lessee," thex;eby i-ecogniz:mg a class, or classes, of occu~
pancy different from those of léssees or tenants, -viz., ‘"erop-
pers.™

Louisiana General Statutes (Dart), Sec. 4384:

Share or hire contracts —Third person causing breach—
Penalty: Whoever shall wilfully interfere with, entice away,
intimidate, or induce a hired person, tenant, or share hand to
leave the service of the employer, or abandon the land the sub-
jeet of the contract, or who shall knowingly take into his em-
ploy any such person before the expiration of the contract,
shall be deemed guilty of a misdemeanor * 2= %

‘Dart's Criminal Statutes, Sec. 1201, 1293:

Sec. 128)1—Entry of premises in nighttime 'to remove laborer
or tenant prohibited: It shall be unlawful for any person, or
persons, to0 go on the premises, or plantation, of any citizen
of this state, in the nighttime or between sunset and sunrise,
and move, or assist in moving, any laborer or tenant, or the
effects or property of any laborér or tenant therefrom, without
the consent of the owner or proprietor of said premises or
plantation (Acts 1926, No. 38).
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Editor's note: The Act set out in the two sections preceding
is a reasonseble exercise of police power, dnd does not violate
the due’ proces's”and equal protection clauses of the Federal
Constitution. State v. Hunter, 164 La. 405, 114 So. 76, 55
4.1.R. 308. '

Sec. 1292 excepts the wdischarge of & civil or military or-
der. Sec. 1293 provides a penalty of fine or imprisonment, or
both, for a violation of this Act.’

(7-) REMEDY, IF LANDLORD VIOLATES
AGRE EMENT

The "cropper," beihg ‘a laborer, has.a laborer's 1lien on the

crop produced by him, and in Louisiana he may obtain a writ of,

provisional seizure under Sec. 2147, Louisiana General Statutes
(Dart). [See under "(5) Lien of the Parties on the Crops,"”
p. 15 of this Memorandum. ]

" MISSISSIPPI
(1) LANDLORD AND TENANT, WHEN

Tiffany in his work on "Landlord and Tenant,"
20, says:

‘vol. 1, Sec.

‘We have before referred to the distinction between a tenant
and a "cropper," so called, and the question whetlier one is
upon land in one capacity or the other has frequently arisen,
1t being & very usual custom in this country for the owner of
land and another person to agree that the latter shall sow and
r'a:lse a crop, or crops, on the premises,
shall Belong to the two in certain named proportions. ¥ * * 4
controlling consideration in each case 1is whether the inten-
tion of the pa-rties as indicated by their words and acts was to
create the relationship of landlord and tenant.

Tiffany then goes on to say that if the agreement is in
writing, it has' to be construed, and if it is verbal, it is a
question of fact for the jury to determine the intent. Among
the cases  cited is Betts v. Ratliff, 50 KNiss. 561.

The author states further:

The fact that the posseéssion of land is intended to pass out
of the owner into the person who is to cultivate it conclusive-
1y shows an intention that the relationship of landlord and
tenant shall be created. ¥ * * While if there appears an in-
tention not to give possession, the relationship of landlord
and tenant cannot exist.

In the case of Schlicht v. Callicott, 76 lllss. 487, 24 So.
869, (1898), it was held: ‘

A contract that one of the parties is to furnish the other a
dwelling house for himself and family, with adjacent land, and

with teams and utensils, and that such other party is to culti- |

vate the land and pay one half of the crop for the use of the

property, creates the relation of landlord and tenant.

(Note:

use of the property,”

rather than "wages.")
The court mrther said:

which latter would seem to be "rent"

Gontraet o.{‘ tease was that Schlicht was to furnish to
Callicott a dwelling house for himself and family, the land to

be occupled and wWorked by Callicott; also necessary teams, |

gear, and farming tools for working the land, with feed for the
team, and Calli¢ott was to work the land properly to make and
gather ‘the crop to be grown, and to pay or deliver to Schlicht
one-half of the crops so made and gathered. The parties seem
to have treated each other as landlord and tenant until after
this suit arose, and we think correctly so.

. And in Alexander v. Zeigler,
‘were that Zeigler was the owner of a fa.m, and in the year 1912

contracted with one Horton to ‘make & crop on shares; Zeigler to '

furnish the land; . team and farm implements, and to feed the
team, and Horton to furnish the labor to make and gather the
crop; the crop to be equally divided between them.

which when raised

This. payment is not "in lieu of wages," but "for the,

84 Niss. 560 (1904), the facts
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Certain merchants furnished Horton with supplies and took
a deed of trust on his -crop, in which deed the appellant,
Alexander; was trustee. Horton made six bales of cotton, and
Zeigler took possession of four of them. This was a suit in
replevin brought by Alexander to recover from Zeigler posses-
sion of one bale of cotton. It was contended for appellant
that the relation of landlord and tenant existed, and the case
of Schlicht v. Calllcott, ante, was cited in support of that
contention. For the appellant it was contended that Zeigler

| and Horton were tenants in common, citing in support of the

contention Doty v. Heth, 52 Kiss. 530, post, and therefore re-
plevin would not lie, citing Holton v. Binns, 40 ¥iss. 481, In
the opinion the court said:

The rule that one tenant in common cannot institute replevin
agalnst his co-tenant does not control this case. Horton was a
tenant and appellee was his landlord. This point was expressly
decided upon almost identical facts in Schlicht wv. Callicott,
76 Hiss. 48%.

In the much later case of Williams et al v. Sykes, 170 Kiss.
88, 154 So. 727 (1934}, the court expressly approves 4lexander
v. Zeidler as authority, and says:

In the former decision (154 So. 267) we held that where one
person working land for another on shares, the landlord fur-
nishing the house, land, and farming implements, and the tenant
the labor, each having one-half of the crops produced, the re-
lationship of landlord and tenant exists, and that replevin by
the tenant against the landlord for the possession of his share
of the crop was maintainable.

In. the suggestion of error it is contended that the joint
owners of property have each an equal right to the possession
of the joint property, and that replevin will not lie in favor
of one as against the other, citing Holton v. Binns, 40 Miss.
491 (1866), and Doty v. Heth, 52 Niss. 530, and contended that
the decisions had not been clearly overruled in Schlicht v.
Callicott, 76 Miss. 487, 24 So. 869, and Alexander v. Zeigler,
84 ¥iss. 560, 36 So. 536 (1904). In support of this argument
counsel cite and rely upon Staple Cotton Co-operative Associa-
tion v. Hemphill, 142 MNiss. 298, 107 So. 26, wherein we said
that there seems to be some difference in the holding of this
court in Doty vw. Heth and the holding in Schlicht v. Callicoti
and Alexander v. Zeigler. The first case, Doty v. Heth, seems
to hold that the landowner and the share cropper are co-tenants
of the farm products growing upon the premises, while the last
two cases seem to hold that the relationship of landlord and
tenant exists, and that the rights of third persons are gov-
erned by the law of landlord and tenant. Without undertaking
to decide which 1s the correct holding, but treating the case
as 1f the landowner and the share cropper were co-tenants, but
not so holding, we think the suit of plaintiffs must fail be-
cause it is not entitled to the immediate possession of the
property to the exclusion of the tenant, and that it must be
entitled to the immediate possession of such property as
against both the landlord and the tenant, end the landowner and
the share cropper, before it is entitled to the remedy of re-
plevin created by Chapter 275, laws of 1924 * * * . The deci-
sion in Doty v. Heth, 52 Niss. 530, was not based on replevin
but it was a suit in the Chancery Court to establish a lien.
The pronouncement that sharc cropper and landlord were co-
tenants, if authority, was overruled by Alexander v. Zeigler,
and impliedly overruled by the case of Schlicht v. Callicott,
thése two cases being later than the case of Doty v. Heth, and
are necessarily controlling. What we said in the case of
Staple Cotton Co-operative Association v, Hemphill, 142 MNiss.
298, 107 So. 24, 1s not authority for the proposition contended
for. That case on its facts, and the law applicable thereto,
was properly decided and it was not necessary to harmonize Doty
v. Heth-and Alexander v. Zeigler, supra. Had we been required
to determine whether they were inconsistent, and which were the
prevailing cases, we would have been compelled to hold that
Alexander v, Zeigler was authority, and that the prior cases
had been modified or overruled by that case.

It is clear to us that the relationship between the land-
owner furnishing a house, land, and farm implements, and the
share cropper furnishing the labor, is properly the relation-
ship of landlord and tenant, and that the tenant has the right-
to the posséssion of the crops grown, subject to the landlord's
lien. His rent 1is measured by the amount of the crop, and it
is the duty of the tenant to turn over to the landlord his
share of the crop as rent for the premises. It is still true
that as between co-tenants and tenants-in-common, each is
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and remain joint tenants until a division is made or partition
proceedings instituted. That doctrine in no manner conflicts

with the pronouncement in Adlexander v. Zeigler, supra.
It, therefore, appears that Doty v. Heth, 52 Hiss. 530
(1876}, was overruled by Alexander v. Zeigler, 84 Hiss. 560

(1804), which in turn was approved by Williams et al v. Sykes,
170 Niss. 88 (1934), in which last case the court said:

It is clear to us that the relationship between the land-
owner furnishing a house, land, and farm jmplements, and the
share cropper furnishing the labor, 1s properly. the relation~
ship of landlord and tenant, and that the tenant has the right
to the possession of the crops grown, sSubject to the landlord's
lien., His rent is measured by the amount of the crop, and it
is the duty of the tenant to turn over to the landlord his
share of the crop as rent for the premises.

(2) EMPLOYER AND CROPPER, -WHEN

Notwithstanding the holdings in the cases cited under "(1)
Landlord and Tenant, When," above, a relationship of landlord
and cropper does exist in Mississippi, and is recognized in the
statutes and decisions. 2238, Miss. Code of 1930, ex~
pressly recognizes a "laborer's" lien and a "cropper's" lien on
the interest of the person contracting for the labor. These
liens are paramount to all liens created by or against the per-

Sec.

son contracting for the labor, except the lien of the lessor of
the land upon which the crop is made [see post, " (5) Lien of
the Parties on.the Crop, etc."].

Tiffany on "Landlord and Tenant," (vol. 1, Sec.’ 20), in dis-
tiﬁguishing between tenant and "cropper" says:

A controlling consideration in each case is whether the in- .

tention of the parties as indicated by their words and acts was
to create the relation of landlord and tenant.

Occasionally it has been sald that an instrument providing
for sharing the crop will not be construed as & lease unless
such c¢learly appears to be the intention of the parties.
{Allwood v. Ruckman, 21 Ill. 200; Guest v. Updyke, 31 N. J. Law
352}, and this would seem to be a reasonable ruling calculated
to remove to some extent the difficulties with which the sub-
ject has been invested. * ¥ * 'This view, that an agreement for
the division of crops is in itself no evidence that a lease is
intended, is indicated though not clearly stated, in a number
of cases in which the construction of the instrument was ad-
verse to the existence of a tenancy.

Citing, among other cases:

Shields v. Kimbrough, 64 Ala. 504. .
Bourland v. Hcknight, 79 Ark. 27, 96 S. W. 179.
Wood v. Garrison, 23 Ky..Law Reports, =95, 62 S. W. 728.

"Croppers” are clearly recognized in so late a case as
Jackson v. Jefferson, 158 So. 486, 171 Kiss. 774 (1935):

Where tenant was authorized to sell the crop free from the
share-cropper's lien, and to turn buyer's checks over to the
landlord for collection, and the landlord was to turn back to
the tenant amounts due ecroppers to be turned over to them,
croppers'
were not weived as to the proceeds in the hands of the tenant
or landlord. {Code of 1930, Sec. 2238.)
Syllabus.) ’

The court says in the opinion:

Mrs. Jackson owned a farm in Humphreys County * %* * , and
for about twenty years had rented it ennually to Jenkins % & %
(She)
rentel of one thousand dollars. In addition (she) advanced
Jenkins money with which to supply the ferm during the year.
Jenkins share-cropped to these four negroes part of the farm
for that year; they made the ususl share-cropping contract,
which was that the landlord would furnish the land, teams, plow
tools and "furnish® to make the crop; the tenants were to fur-
nish the labor therefor; the proceeds to be shared half and
half, the tenants first paying the "furnish" out of their half
of the proceeds.

Whnile the court calls this the "usual cropper's contract,”
there is no definition of the relationship between the parties.

liens though waived as to the bdbuyers of the crops

(Taken from the

rented it to Jenkins for the year 1833 at a standing |
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entitled to possession but not to the exclusion of the other, |

It is, however, obvious that no dominion or control of .the
premises ‘passed to the share croppers, and the title to the
crops was in Jenkins, the tenant, up to the time of the divi-
sion. . . .

It seems apparent that no clear line of demarcation has been
laid down in Mississippi between "tenants" and "croppers,"” but
that the trend of the decisions is towards the "tenant" rela-
tionship, or the relationship of tenants-in-common, as differ-
ing from "eroppers" or "laborer."

flowever, where there is no demise of any interest in the
premises to be cultivated, and a share of the crop goes to the
cultivator "in lieu of wages," it is safe to say that the rela-
tionship would be declared to be that of landowner and "crop-
per,” as would be the case in adjacent States. (See same head-
ing under Alsbama, Arkansas and Georgis, this Memorandum.)

(3) TENANTS IN COMMON OF THE
CROP, WHEN

The question most frequently discussed in connection with
agreements for the division of crops between the landowner and
the cultivator has been with regard to the rights of the par-
ties in the crop before division. If one party has title to
the whole crop to the exclusion of the other, he may, it is
evident, by a transfer or mortgage theréof to an innocent pur-
chaser, deprive the other party of his share * % % A number,
perhaps & majority, of the courts recognizing the possibility
of loss by one party of the share to which his claim entitles
him, if the whole title is regarded as vested in the other,
have asserted the doctrine that before division the two parties
are tenants in common of the crop, that is, that each has an
undivided interest therein, which is subject to his sole con-
trol, this view being, perhaps, more frequently based ‘upon
grounds of expediency than upon thé construction of the partic-
ular agreement. This view * * * has been most frequently taken
in cases in which the agreement was not regarded as 1nvo;lving
a demise and creating thé relation of landlord and tenant.
(Tiffany on Landlord and Tenant, vol. II, Sec. 253-b.)

(Note: Most of the cases cited by Tiffany are New England or
western cases. The cases cited here are selected from the
States covered by this Memorandum.)

Smith v. Rice, 56 Ala. 417.

Romero v. Dalton, 2 Ariz. 210, 11 Pac. 863.
Doty v. Heth, 52 Hiss. 530.
Jones v. Chamberlain, 5z Tenn.
Betts v. Ratliff so0 Hiss. 561.
Lowe v. Miller, 3 Grat. (Va.) 205, 46 Am. Dec. 188.

{5 Heisk) 210 {semplel.

But in some cases, even though the cultivator is expressly
stated to be a tenant, a tenancy in common in the crop is rec-
ognized as existing:

Smith v. State, 84 Ala. 438, 4 So. 683.

Tinsley v. Craige, 54 Ark, 346; 16 S. W. 570.
Johnson v. Hoffman, 53 Ho. 504.

Koses v. Lower, 43 KHo. App. 8s.

Fagan w, Voght, g5 Tex. Cir. App. 528, 8o 5. R 664.
Rentfrow v. Laencaster, 10 Tex. Civr. App. 32, 31 S. W. 22¢.
Horsley v. Moss, 5 Tex. Cir. App. 241, 23 S. W. 1115.

If the agreement in such case be regarded as one of hiring,
making the cultivator the servant of the l&ndownér, a view
quite frequently asserted, it is difficult to understand how a
share of the crop which is to be delivered to the cultivator as
wages can, before such deli\?ery, be regarded as bélonging to
him.

Burgie v. Daves, 34 Ark. 179.

Tinsley v. Craige, 54 Ark. 346.

Gray v. Robinson, 4 Ariz. 24.

Graham v. Houston, 15 K. C. (4 Des. Law) 232.

Hann v, Taylor, 52 Tenn. (5 Heisk) 267%.

Smith v. Rice, 56 Ala. 417. _

Rakestraw v. Floyd, 54 S. C. 288, 32 S.  E. q19.

That one thus employed to cultivate the land for a share of
the crop has no proprietary interest therein is recogxized in a
nuiiber of cases:
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Gray v, Robinsom, 4 Ariz. 24, 33 Pac. 712.
Bryant v. Pugh, 86 Ga. 525.

Woodward v. Corder, 33 Mo. App. 14%.
State v. Jones, 19 N. C. (2 Dev. & B) 544.
Cole v. Hester, 31 N. C. (g Ired Law) 23.
Buff v. Watkins, 15 S. C. 85.

Richey v..DuPre, 20 §. C. 6.

1f, however, instead of regarding the cultivator as the serv-
ent of the landowner, we regard the two as parties to a joint

adventure, as lias occasionally been suggested, they may well be 4

joint owners or tenants in common of the crops. - ¥ * * As re-
gards the exisfence of a tenancy in common of the crops where
the relationship of landlord and tenant exists, the cases are
not by any means in unison. As before stated, there are a num-
ber of decisions in which the landlord and tenant have been re-
garded as tenants in common of the crop, but there are perheps

even more cases in which the two relationships are regarded as |

inconsistent for the reason that crops regularly belong to the
tenant, and- the share of the crop which is eventually to go to
the landlord is in the nature of rent, and the fact that an
article is to be delivered in the payment of rent cannot make
it the property of the landlord until it is delivered.

Smyth v. Tankersley, 20 Ala. 212.

Treadway v. Treadway, 56 Ala. 390.

Ponder v. Rhea, g2 Ark. 435.

Taylor v. Coney, 101 Ga, 655, 28 S. E 974
Betts v. Ratliff, 50 Hiss. 561.

Dearer v. Rice, 20 N. C. (4 Der. & B.) 567.
Peebles v. Lassiter, 33 N. C. (11 Ired Law) 73.
Ross v. Swaringer, 31 N. C. (g Ired Law) 481.
Magill v. Holston, 65 Tenn. (6 Boxt) g2z2.
Texas & P.R.R. Co. v. Bayliss, 62 Tex. 571.

In the case of Doty v. Heth, 52 Niss. 530 (1876), the court
said: ’

Tenancy usually carries with it the idea of a legal owner-
ship of a term in the land, which cannot be subjected to sale
under execution, and also the exclusive ownership of the prod-
ucts to be raised thereon. This would be so even where rent
reserved was a portion of the products. In such case the rela-
tionship of landlord and tenant would exist, and the legal
title to the crop would vest in the tenant. Exactly what rela-
tionship is created between the parties by the contract to crop
on the shares i1s difficult to define. Somewhat extensive exam-
ination of the cases indicates that they are usually regarded
as constituting the parties tenants in common of the crops, but
not joint tenants nor tenants in common of the land * * * |

Wnile this case was overruled by Alexander v. Zelgler (ante),
and the latter case was approved in WNilliams v. Sykes, 170
Niss. 88, 154 So. 727 (1934), it was not overruled on this
. peint, and the court in Killiams el al v. Sykes satd:

Doty v. Aeth (ante) seems to hold that landowners and share
croppers are co-tenants of the farm products growing upon the
premises, while the last two cases, Schlicht v. Callicott and
Alexander v.vZezgler, both ante, seem to hold that the rela-
tionship of. landlord and tenant exists * * * , Without under-
taking to decide which is the correct holding, but treating the
case as if the landowner and the share cropper were co-tenants,
but not so deciding, we think the suit of the plaintiffs must
fail * ¥ * L )

The court then goes on to decide that Alexander v. Zelgler
is "authority,® and that case holds the parties to be landlord
and tenant. :

A. & E. Encs, Law, 2d ed., ‘wol. XVII, p. 651,
ants in connnon" as follows:

defines "ten-

In tenancy in common the co-tenants ‘hold by one and the same
undivided possession, and this unity ‘of possession 1s the only
unity reqnired to constitute such a tenancy. The extent of the
respective interests of the co-tenants, their source of title,
the.times at which ‘their interésts become vested, and the peri-
ods of duration may be different. And at common law a differ-
ence in one or more of these particulars was necessary in order
to constitute the estate an estate 1in common as distinguished
from a joint tenancy.

537077 O - 43 - 4
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It is difficult to see, notwithstanding Doty v. Heth, how &
cropper having no demise of any estate in the land, and having
no dominion or control over the premises, and receiving only a
share of the crop "in lieu of wages,” can be aught but a labor-
er; or how he could have any "undivided possession” of the crop
with the landowner. As Tiffany says, ante; "It is difficult
to understand how a share of the crop which is to be delivered
to the cultivator as wages can, before such delivery, be re-
garded as belonging to him."

(4) TITLE TO CROP PRIOR TO
DIVISION

Title to crop prior; to division depends upon the relation-
ship of the parties. Where that is landlord and tenant, it is
thoroughly established in all jurisdictions that the title to
the crop is in the tenant, subject to the landlord's lien for
rent. Where the parties are tenants in common, as in Missis-
sippi they frequently appear to be [see chart under (3) and
this Memorandum], they have joint possession and ownership.

When there is no demise of the premises, and the landowner

retains dominion and control, agreeing only to pay the cultiva-
tor a fixed portion of the crops in lieu of wages, title to the
crop remeains in the landowner prior to the division thereof.

Burgie v. Daves, 34 Ark. 179.

Tinsley v. Craige, 54 Ark. 346.

Gray v. Robinson, 4 Ariz. 24.

Graham v. Houston, 15 N. C. (4 Dec. Law) 232.
Mann v. Taylor, 52 Tenn. (5 Heisk) 267.

Smith v. Rice, 56 Ala. 417.

Rakestraw v. Floyd, 54 S. C. 288, 32 S. E. g419.

(5) LIEN OF THE PARTIES ON
THE CROP

Sec. 2238 of the Miss. Code of 1930 gives the employer and
the "cropper," or "lgborer," each a lien on the interest of the
other for advances on the one hand and wages on the other.
This section reads:

Employer and employee—Lian declared. —Every employer shall
have a lien on the share or interest of his employee on any
crop made under such employment for all advances of money, and
for the fair market value of other things advanced by him, or
anyone at his request, for himself and family, and business
during the existence of such employment, which lien the employ-
er may offset, recoup, or otherwise assert and maintain; and
every employee, laborer, cropper, part owner, overseer, or man-
ager, or other person who may and by his labor in maeking,
gathering, or preparing for sale or market any crop shall have
a lien on the interest of the person who contracts with them
for such labor for his wages, share or interest in such crops,
whatever may be the kind of wages, or the nature of the inter-
ests, * % % which lien such employee, laborer, cropper, part
owner, overseer or mansger, or other person may offset, recoup,
or otherwise assert and maintain. Such 1liens shall be para-
mount to all liens and incumbrances or rights of any kind cre-
ated by or against the person so contracting for such assist-
ance, except the lien of the lessor of the land on which the
crop is made, for rent and supplies furnished as provided in
the chapter on "Land and Tenant."

The landowner is given a paramount lien on the products
raised on the premises to secure the payment of rent by Sec.
2186, Code of 1930, which reads as follows:

Lien of Landlord: Every lessor of land shall have a lien on
the agricultural products of the leased premises, however, and
by whomsoever produced; to secure the payment of the rent and
the money advanced to the tenant, and the fair market value of
all advances made by him to his tenant for supplies for the
tenant and others for whom he may contract, and for his busi-
ness carried on upon the leased premises; and the lien shall be
paramount to all other liens, claims, or demands upon such prod-
ucts. And the claim of the lessor for supplies furnished may
be enforced in the same manner, and under the same circum-
stances as his claim for rent may be; and all of the provisions
of law as to attachments for rent and proceedings under it
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shall be applicable to a claim for supplies furnished, and such
attachment may be levied on any goods and chattels liable for
rent as well as on the agricultural products.

The landlord is given further protection in a lien for the
reasonable value of livestock, utensils, and equipment fur-
nished, not only on the property so furnished, but also on the
crops raised. Sec. 2187, Miss. Code of 1930, reads:

Lien for livestock—Implements: A landlord shall have for
one year a lien for the reasonable value of all 1livestock,
farming utensils, implements, and vehicles furnished by him to
his tenant upon the property so furnished, and has an addition-
al security therefor upon all the agricultural products raised
upon the leased premises. The sald property so furnished shall
be considered as supplies and the lien therefor may be enforced
accordingly. Such lien shall be a superior and first lien, and

need not be evidenced by writing, or if in writing, need not be

recorded.

Further, it is a misdemeanor for any persm,\ with notice of
the landlord's or the cropper's lien on any agricultural prod-
ucts to remove or conceal such products with intent to impair
such lien. Sec. 1019, Miss. Code of 1930, provides:

Any person who, with notice of an employer's, employee's
laborer's, cropper's, part owner's or landlord's lien on any
agricultural products, and with intent to defeat or impair the
lien shall remove from the premises on which it was produced,
or shall conceal or ald, or authorize to remove or conceal,
anything subject to such lien, and upon which any other person

shall have such lien, without the consent of such person, shall
# # % be subject to fine or imprisonment.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Where a tenant (or a cropper) violates the agreement with
the landowner, the latter may have recourse under Sec. 2198 and
2237 of the code, which are as follows:

Sec. 2198, Miss. Code of 1930:

Remedy when claim due in certain cases.—When any landlord
or lessor shall have just cause to suspect and shall verily
believe that his tenant will remove his agricultural products

on which there is a lien, or any part thereof, from the leased
premises to any other place, before the expiration of his term,

or before the rent or claim for supplies will fall due, or that.

he will remove his other effects so that distress cannot be
made, the landlord or lessor in either case on making oath
thereof, and of the amount the tenant is to pay, and at what
time the same will fall due, and giving bond * * * may obtain
an attachment against the goods and chattels of such tenant
# ® #: and if bond in double the amount due is not given, the
property will be sold, or so much thereof as may be necessary,
to pay the rent due.

Sec. 2237, Miss. Code of 1930:

Proceedings when tenant deserts premises.—If a tenant, of
lands being in arrears for rent, shall desert the demised prem-
ises, leaving the same uncultivated or unoccupied, so that a
sufficient distress cannot be had to satisfy the arrears of
rent, any Justice of the Peace of the county ¥ #* * , at the
request of the landlord and upon proof, may view the premises
% & ¥ gnd may put the landlord in possession of the premises.

In Cohn v. Smith, 64 Niss. 816, 2 So. 244, it was held:

It being a crime for a person with notice of the lien to
remove the products from the leased premises without the land-
lord's consent (Sec. 1261—mnow 1019), the landlord can maintain
an action for damages against the purchaser with notice of
products subject to the lien for rent.

In Bedford v.- Gartrell, 88 Niss. 429, 40 So. 801, it was
held that the landlord's lien is superior to the lien of a deed
of trust given by the tenant on crops for advances of supplies.

(7) REMEDY, IF LANDLORD VIOLATE
AGRE EMENT |

There is no specific provision for any remedy for the crop-
per 1f the landlord violates the contract, other than in sec.
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2238, cited, p. 19. It is probable that in such case the crop-
per could bring action in damages under the general law.

MISSOURI

(1) LANDLORD AND TENANT, WHEN

The earliest reported case that has been found (1873) in
which there was a judicial determination of the relationship
existing between the parties to a crep-sharing contract is
Johnson v. Hoffman, 53 Ho. 504, in which the court said:

The material question is, whether the agreement between the
parties was a lease whereby the possession of the farm was
transferred to the plaintiff, or simply an agreement by which
the plaintiff was hired to cultivate the farm on shares, the
defendant at all times holding the possession exclusively for
himself.

The court then cites the agreement (which was written)
whereby Hoffmen "leases, rents and lets" unto Johnson his farm
in St. Charles County. Continuing, the court holds:

Contracts of this character although unknown in England are
frequent in the United States. The authorities, however, are
conflicting in the several states, as to whether they create
the relationship of landlord and tenant, or simply make them
croppers on the shares. In my judgment no definite ruling can
be laid down on this subject. Each case must be determined by
the words of the written agreement between the parties. It is
obvious from the language of this agreement, that the plaintiff
was to have possession of the farm, for the length of time in-
dicated therein. The crops, however, were to be divided
between the parties. They were, therefore, tenants in common
of the products of the farm with the possession of the land
in the plaintiff as tenant of the defendant as his landlord.

Fifty years later (1923) in the case of Jackson v. Knippel,
246 S. ¥. 1007, it was held that a written instrument demising
and leasing 55 acres of land for a term of one year, wherein
lessor agreed to furnish one and one-half bushels of seed to
the acre and 125 pounds of fertilizer per acre, and lessee
agreed to pay lessor one-half of the wheat to be threshed and
delivered to the lessor, the lessee agreeing not to underlet
the premises or any part thereof, or assign it, without the
written assent of the lessor, .created the relationship of land-
lord and tenant between the parties. (The court cites and
quotes from Johnson b. Hoffman, ante.) Continuing the opinien,
the court said:

While it has been saild in contracts of this cimract.er,
whether it is to be held as one for raising a crop on joint
account, or one of employment in payment for services to be
made in a share of the crops, or a lease with rent, payable in
kind, depends primarily on the intention of the parties, yet-—
"The legal form in which the agreement is couched is most mate-
rial in determining its character." The most important criter-
ion in arriving at the intention of the parties and the conse-
quential relationship created is: Which party was entitled to
the possession of the land? If it was the intention that the
landowner should part with, and the other party have, the ex-
clusive possession of the land for the purpose of cultivation,
then as a general rule the transaction will be considered a
lease, and the relation between the parties that of landlord

and tenant. (The court cites 50 L.R.A. 254; . 81 Am. St. Rep.
562; Johnson v. Hoffman, ante.)

Thus it seems to be settled in Missouri that where in a

crop-sharing agreement possession of the premises passes to the
cultivator, the relationship is that of landlord and tenant.

(2) EMPLOYER AND CROPPER, WHEN

The relation of employer and cropper, or laborer, seems to
come into existence when a cultivator of the land receives no
demise of the premises, possession and dominion of which remain
in the 1and6w‘n_e,r, but is to receive his wages in a portion of
the crop raised. In the case of Hagéard v. Nalker, 132 Xo.
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App. 463°(1908), 111 8. H. 904, where the plaintiff landowner
contracted to furnish the land and the wheat to be sowed, and
defendant -was to break the land in the fall, sow the wheat,
cultivate, harvest, and thresh it, and the crop was' to be di-
vided equally between them, the relation of landiord and tenant
did not exist, but defendant was a mere cropper on shares, and
plaintiff was not entitled to recover unpaid rent by attachment
under the Landlord and Tenant Act.

And in the case of Pearson v.. Lafferty, 197 ¥o. App. ‘123
(1917) 193 S. H. 40, the court held that where one cultivated
land under an agreement to give the owner one-half of the crop,
without renting the land for any fixed period, and without pos—
session to the exclusion of the owner, he was a mere cultivator
or "cropper,” and not a tenant.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

In Xamerick v. Castleman, 23 No. App. 481 (1886), where an
owner let his land to another on shares, under a contract which
fixed no time for the terminatieon of the letting, which did not
contain any stipulation as to who should gather the crop, and
which did not require the tenant to deliver to the owner his
share of the crop, the owner and the tenant were tenants in
common of the crop.

In Noser v. Lower, 48 Ho. App. 85 (1892}, where plaintiff
was, under an agreement with defendsnt, a cropper on defend-
ant's land, for raising corn, the stalks left after cutting the
corn were a part of the crop, and the plaintiff and defendant
were tenants in common of the stalks, as they had been of the
corn.

In Pearson v. Lafferty, 197 Mo. App. 123,193 S. W. 40 (1917},
the court said:

Apart from divergencies in the results reached in the cases
due to differences in the various agreements involved, there is
considerable confliect in authority as to the respective inter-
ests or rights of the owners and the cultivators or croppers in
and to the crop itself. It appears that the trend of judicial
authority is to hold that a contraet whereby one is allowed use
of land to cultivate, the owner to have a share of the produce
for its use, will, in general, at least, create a tenaney in
common in the growing crop; and this is saild to be so whether
the agreement operates as a lease or a mere "cropping contract.”

The court cites Johnson v. Hoffman; Kamerick v. Castleman;
Hoser v. Lower; note to.Kelly v. Rumerfield, 98 Am. St. R. 959;
R.C.L. 3874, 5; and numerous other cases in States from coast to
coast. (See this Memorandum, pp. 18, 19, Mississippi, and
cases there cited.)

. (4) TITLE TO CROP PRIOR TO
DIVISION

- In Norrell v. Alexander, 215 S. W. 764 (1919), it was held
that under an agréement whereby plaintiff was to plant, culti-
. vate, and raise crops, and furnish all labor in consideration
of a share of' the crop, while defendent was to furnish every-
thing else, plaintiff was a mere cropper, and the title to the
crop, as well as legal possession thereof, remained in the de-
‘fendant landlord, .until the division of the crop and setting
aside of the plaintiff's portion. ’

In Bobbins v. Grooms, 257 S. W. 503 (1924), it was held that
under a contract.whereby defendant was to have possession of
plaintiff's farm and cultivate it, each to have one-half of the
corn raised, to be divided -énd put in separate pens on the farm
by the defendant, until such.division plaintiff had no exclu-
sive title to any of the corn.

It is apparently settled in all jurisdictions that in an
agreement between an employer and cropper, the title to the
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crop before division is in the landowner. A leading case is
¥ood v. Garrison, 139 Ky. 603, 62 S. W. 728. In Woodfall's
"Landlord and Tenant," p. 125, the author states:

It 15 everywhere admitted that under a pure and unqualified
eropping contract the entire legal ownership of the crop is in
the owner of the land until division.

It is equally well settled that when in a cropping contract
the relationship is that of landlord and tenant, the title to
the crop is in the tenant, subject to the landlord's lien for
(There may be an exception to this in
Louisiana under Sec. 5065 of the Louisiana General Statutes.
See this Memorandum, p. 15, Louisiana, and see this heading
under the various States covered in this Memorandum. There is
This Memorendum, p. 1,

rent and advances.

no "cropper” relationship in Alabama.
Alabama.)

(5) LIEN OF THE PARTIES ON
THE CROP

In Missouri Revised Statutes, Annotated (1939), vol. IX,
Sec. 2976, 2977, and 2978, it is provided:

Section 2978—Landlord has a lien on crops grown, etc.—
Every landlord shall have a 1lien upon the crops growing on the
demised premises in any year for the rent that shall accrue for
such year, and such lien shall continue for eight months after
such rent shall become due and payable, and no longer. When
the demised premises, or any portion thereof, are used for the
purpose of growing nursery stock a lien shall exist and con-
tinue on such stock until the same shall have been removed from
the premises and sold, and such lien may be enforced by attach-

ment in the manner hereinafter provided. (R.S. 1929, Sec.
2589.)
Section 2977—Landlord's lien against crop of tenant: Every

landlord shall have a superior lien, against which the tenant
shall not be entitled to any exception, upon the whole crop of
the tenant raised upon the leased or rented premises, to reim-
burse the landlord for money or supplies furnished to the ten-
ant to enable him to raise and harvest the crops or to subsist
while carrying out his contract of tenancy, but the lien of the
landlord shall not continue for more than 120 days after the
expiration. of the tenancy, and, if the property upon which
there is a lien be removed from the leased premises and not
returned, the landlord shall have a superior lien upon the
property so removed for fifteen days from the date of this re-
moval, and may enforce his lien against the property wherever
found. R.S. 1929, Sec. 2850.

Section 2978—Lien, how enforced: The landlord may enforce
the lien given in the preceding section by distress or attach-
ment, in the manner provided in this chapter for the collection
of rent, and subject to the same liability, and the actions for
money or supplies and for rent may join 1in the same action.
R.S. 1929, Seec. 2591.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Sec. 2986, Missouri Statutes, Annotated:

Attachment for rent will lie, when.—Any person who shall be
liable to pay rent, whether the same be due or not, or whether
the same be payable in money or other thing, if the rent be due
within one year thereafter, shall be liable to attachment for
such rent in the following instances:

(1) When he intends to remove the property from the leased
or rented premises; (2) when he is removing his property from
the leased or rented premises; (8) when he has, within thirty
days, removed his property from the leased or rented premises;
(4) when he shall in any manner dispose of the crops, or any
part thereof, growing on the leased or rented premises, so as
to endanger, hinder, or delay the collection of rent;, (5) when
he shall attempt to dispose of the crop. or any part thereof,
growing on the leased or rented premises, so as to endanger,
hinder, or delay the collection of rent; (6) when the rent is
due or unpaid after the demand therefor. (The methad of proce-
dure is set out in the statute in detail.) * # * Provided, if
any person shall buy any crop grown on demised premises, upon
which any rent is unpaid, and such purchaser has knowledge of
the fact that such crop was grown on demised premises, he shall
be 1lidable in an action for the value thereof, to any party
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entitled thereto, or may be subject to garnishment at law in
any suit against the tenant for the recovery of the rent. R.S.
1929, Sec. 2599.

(7) REMEDY, IF LANDLORD VIOLATES

AGREEMENT

It appears that a cropper can sue for breach of contract
when his share of a crop is withheld by the landlord.

In the case of Beasley v. Narsh, 30 S. W. 2d, 747 (1931), it
was held, as stated in the Syllabus:

(1) Suit in & Justice's Court by a share cropper 1s held not
dismissible because 1t charges defendant with conversion where
the case could be treated as an action for breach of contract.

(2) The evidence was held sufficient to make it a question
for the jury whether the defendant breached the contract in
refusing to permit the cropper to take the share of the crop
sued for.

(3) A finding that the cropper suing for the value of his
share was entitled to possession of the property held not nec-
essary, where the action was based on breach of contract, and
not conversion.

In the opinion in that case the court says:

It appears that complaint is made only to the court's action
with reference to the instructions. The defendant contends
that his instruction No. A, in the nature of a demurrer to the
evidence on the first count of plaintiff's petition, should
have been given because this count is for conversion, and
charged that plaintiff was a share cropper of the defendant,
and that all the evidence showed that he was a mere cropper and
that recovery thereon could not be had. The defendant relies
for this contention on Horrell v. Alexander (Ho. 4pp.), =215
S. W. 764 (1919). This case does hold that a cropper could not
meintain action for conversion against a landlord where there
has been no division of the crops, and setting aside of the
cropper's portion. But that opinion also holds that, in a suit
based on a petition similar to this one, the suit may be
treated as a suit for damages for breach of contract. Since
this is a case filed in the Justice of the Peace's Court, where
strict pleadings are not required, we hold against the defend-
ant on this point.

In a suit for failure of defendant landlord to give plain-
tiff cropper his share of the crop of corn, the petition while
alleging that the defendant "converted" the corn is held to be
sufficient to state a cause of action for damages for breach of
contract.

The court cites:

Noser v. Lower, 48 Ho. App. 85.
Shoemaker v. Crawford, 82 Mo. App. 487%.

Davies v. Bladwin, 66 Ho. App. 577.

Haggard v. Walker, 132 Mo. App. 463, 111 S.K. gog (1908).
Steel v. Flick, 56 Pa. 172.

12 Cyc. 98o.

The court then held that while the action was called "con-
version,” which could not be maintained, the petition did state
a cause of action for damages for breach of contract.

NORTH CAROLINA

(1) LANDLORD AND TENANT, WHEN

The same rule prevails in North Carolina as in most of the
other States, i.e., when a demise of the premises is made in
the crop-sharing agreement, the relationship between the par-
ties is that of landlord and tenant. A North Carolina Statute,
however (Sec. 2355, Code of 1939), ‘'varies the rule that a ten—
ant has title to and possessiom of the crop, subject to the
landlord's lien for rent, by declaring that unless otherwise
agreed between the parties all crops shall be deemed to be
"vested in possession" of the lessor at all times until all
rents are paid and agreed stipulations performed. [See sec.
2355, under heading (5) herein.] The Statute also provides
that to entitle him to the benefits of the lien provided,
the lessor must conform, in the prices that he charges for

| He does not, however,
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advancements, to the provisions of Sec.. 2482, which permits the
lessor making advancement to charge 10 percent over the retail
cash price in‘'lieu of interest on the debt. .

Commenting on this Statute, the North Carelina Law Review,
vol. XX, p. 216 (1942), says:

The provision in our Statute that ‘a landlord shall be
"vested in possession™ of the crops seems unique as applied to
tenants. )

(2) EMPLOYER AND CROPPER, WHEN

An agreement by him who cultivates the land that the owner
who advances guano, seed wheat, etc. shall, out of thetrop, be
repaid the advancements in wheat constitutes the former a .crop-
per and not a tenant. State v. Burwell, 63 ¥. C. 661. A crop-
per has no estate in the land and his poessession is that of the
lendlord. State v. Austin, 123 N. C. 749, 81 S. E. 731.

In North Carolina the cropper and tenant occupy the same
position as far as ownership of the crop is concerned. While
the statute lessened the tenant's right in the crop by increas-
ing the landlord's rights as a lienholder, it at the same time
raised the cropper's status from that of a laborer receiving
pay in a share of the crop, with title to the crop vested in
the landowner, to that of one having a right and actual posses-

sion subject to the landlord's lien. State v. Adustin, 123
N. C. 749, 31°S. B. 173, (1898). '
(3) TENANTS IN COMMON OF THE
CROP, WHEN
A. B. Book, in vol. IV, Lew and Contemporary Problems, p.
543, says:

In North Carolina, under the Statute of 1876~77, the cropper
and tenant occupy the same position as far as ownership of crop
1s concerned. * * ¥ In interpreting the Statute the North
Carolina Supreme Court has % % ¥ treated the Statute as one
primarily * ¥ % to secure the landowner in his rent and ad-
vances and has held that he is a trustee in constructive pos-
session until the debts are paid, and that he acquired no title
to the tenant's share. ({Batts v. Sullivan, post.)

The court points out that while the first Section vests pos-
session of the crop in the landlord, the second Section recog-
nizes the actual possession in the lessee, or cropper, until
division. [Tobacco Grower’s Association v. Bissett, 287 N. C.
180 (1924).]
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Where the distinction becween share tenants and croppers has
not been so affected by Statute, the cropper is said to be an
employee. The crops belong either to the cropper and landowner
as tenants in common, or to the landowner alone, subject to the
cropper's lien as a laborer for his share after division and
deduction for advances * # * . The holding that the parties to
& cropping agreement are tenants in common appears to be well
established in Texas, Tennessee, and Mississippi.
cite any North Carolina case so holding,
and none has been found. In view of Sec. 2355, North Carolina
Code [see under (5) herein], it appears that the relationship
of tenants in common of the crop does not exist in North
Carolina.

(4) TITLE TO CROP PRIOR TO
DIVISION

Before Sec. 2355, N. C. Code, 1939, was passed (see mext
heading for Sec. 2355), title to the whole of the crop was, in
contemplation of law, vested in the tensnt (even where the par—
ties had agreed upon the payment as rent of a certain pertion
of the crops) until a division had been .made, and the share of
the landlord had been set apart to him in severalty. . (Dover v.
Rice, 20 N. C. 567; Gordon v. ‘Armstrong, 27 N. C. 409; Bigés v.
Ferrell, 34 N. C. 1; Ross v. Swaringer, 31 X. -C. 481; Rowland
v. Porlaw, 108, ¥. C. 567, 13 S. E. 173.)
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All crops ralsed on the land, whether by tenant or cropper,
are by this section (2355) deemed to be vested in the landlord,
in the absence of an agreement to the contrax.'y,'until the rent
and advancements are paid. State v.. Austin, 123 ¥. C. 749, 31
S. B. 731; State v. Keith, 126 ¥. C. 1114, 36 S. E. 169; Durham
v. Speeke, 81 N. C. 87; Smith v. Tindell, 107 N. C. 88, 12
S. B. 121; Batts v. Sulliven, 182 N. C. 129, 108 S. E. 511.

For the lessor's protection, as' between him and the tenant,
the possession of the crop is deemed vested in the lessor.
State v. Higdins, 126 N. C. 1112, 36 8. K. 113.

(5) LIEN OF THE PARTIES ON
THE CROP

North Carolina Code, 1939, Sec. 2355, provides for the land-
lord's lien on crops for his rent and advancements, and the

method of enforcing same. It reads:
tandlord's lien on crops for rent and advances, etc.—
Enforcement: When lands are rented or leased by agreement,

written or oral, for agricultural purposes, or are cultivated
by & cropper, unless otherwise agreed between the parties to
the lease or agreement, any and all crops raised on said lands
shall be deemed and held to be vested in possession of the les-
sor or his assigns at all times, until the rents for said lands
are paid and until all of the stipulations contained in the
lease or agreement are performed, and all damages in lieu
thereof paid to the lessor or his assigns, and until said party
or his assigns is paid for all advancements made and expenses
incurred in making &and saving said crops. The landlord, to en~
© title himself to the benefits of the lien herein provided for,
must conform as to the prices charged for the advances to the
provisiens of the artiecle "Agricultural Liens," in the chapter
"Liens.™
This - 1ien shall be- preferred to all other liens, and the
lessor or his assigns is entitled, against the lessee or crop-

per, or the assigns -of either, who removes the crop from the '

lands without the consent of the lessor or his assigns, or
against' any other.person who may get possession of said erop,
or any part thereof, to the remedies given in an action upon
the claim for the delivery of personal property * % ¥ ,
1993; Code, .Sec. 1754; 1896-7, 283; 1917 ch. 134; 1933, ch.
219.) . . o

The landlord's lien, where same attaches, by the ‘expre,ss
terms of the statute is made superior to all other liens.
Burwell v. Cooper, 172 N. C. 79, 89 S. E. 1064; Reynolds v.
Taylor, 144 N. C. 165, 56 S. E. 871; Wooten 'v. Hill, 98 N. C.
49, 3 S. E. 846; Rhodes v. Fertillzer Co., 220 N. €. 21 (1941),
16 8. E. 24, 408.

The lien of the landlord takes precedence to that of a third
party for advances, notwithstanding the priority of the latter
in time. (Spruill v. 4rrington, 109 N. C. 192, 13 8. E. 779.)
This precedence is to the extent of the advances made. (Wooten
b, Hill, ante; Supply Co. v. Ddvis, 194 N. C. 328, 139 S. B.
599.) The statutory landlord's lien under this section is su-
perior to that of one furnishing supplies to the cropper under
Sec.. 2480. (Glover v. Dail, 199 N. C. 659, 155 S. E. 575.)
Bvery person’ who makes advancement to a tenant or cropper of
another, does so with notice of the rights of the landlord.
(Thigpen v. Leigh, 93 N. C. 47; Thigpen v. Haget, 107°N. C. 39,
12 S. E. 272.) The landlord's lien priority is only for the
year in which the crops are grown, and not for the balance due
for an antecedent year. (Ballard v. Johnson, 114 N. C. 141, 18
S. E. 98.) The lien$ for rent and advancements are in equal
degree and attach to the crops raised by the tenant on the same
land planted during one calendar year, and harvested in the
next. (Brooks v. Garreti, 195 N. C. 462, 142 S. E. 486.)

The landlord's lien given by Sec. 2355 is separate and dis-

tinct from agricultural liens for advances provided for in Sec. ‘

2480, which is as follows:

Lhn on crops for advances: If any person makes any ad-
vances, either in money or supplies, to any person who is en-

gaged in, or about to engage in, the cultivation of the soil,

(RiS., .
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the person making the advances is entitled to a 1lilen on the
crops made wilthin one year from the date of the agreement in
writing herein required, upon the land in the cultivation of
which the advance has been expended, in preference to all other
liens, except the laborer's and landlord's lien, to the extent
of such advances. Before any advance is made, an agreement in
writing for the advance shall be entered into, specifying the
amount to be advanced, or fixing a limit beyond which the ad-
vances if made from time to time during the year, shall not go;
and this agreement shall be registered in the Office of the
Register of the County, or counties, where the lend is situated,
on which the crops of the person advanced are to be grown
% % ¢ , (Then there 1is a provision covering a case where the
land is in more than one county; and a provision that a lien
shall be good as to any crop which may be harvested after the
end of said year. There have been various revisions down to
1935, ch. 205.)

The lien created by this section is preferred te all others,
the only exceptions being that in favor of the landlord, and
that of the laborer, contained in Sec. 2488. (Williams v.
Davts, 183 N. C. 90, 110 S. E. 577.) It has been specifically
held in Glover v. Dall, 191 N¥. C. 659, that the landlord's lien
under Sec. 2355 is superior.

Under Sec. 2649, it is provided that all claims against per-
sonal property of $200.00 and under, may be filed in the office
of the nearest Justice of the Peace; if over $200.00, or
against any real -estate, in the office of the Superior Court
Clerk in any county where the labor has been performed. Sec.
2470 provides for notice to be filed as hereinbefore provided,
except in those cases where a shorter time is prescribed, at
any time within six months after the completion of the labor,

or thé final furnishing of the materials, or the gathering of

the crops. Sec. 2471 provides that the date of filing fixes
the priority of the lien.
Sec. 2472 provides:

The lien for work on crops given by this chapter shall be
preferred to every other lien or incumbrance which attaches to
the crops subsequent to the time at which the work was com-
menced.

(See Grissom v. Rickett,
White v.

o8 N. C. 54, 3 S. E. ¢21, cited in

Riddle, 198 N. C. 5121, 152 S. E. 501.)
Sec. 2361 is as follows:

Whenever servants and laborers in agriculture shall by their
contracts, oral or in writing, be entitled, for wages, to a
part of the crops cultivated by them, such part shall not be
subject to sale under executions against their employers or the
owners of the land cultivated.

‘Sec. 2362 provides:

If any landlord shall unlawfully % * % seize the crop of his
tenant when there is nothing due him, he shall be guilty of a
misdemeanor. If any lessee or cropper ¥ * ¥ shall remove the
crop, or any part thereof, from the land without the comsent of
the lessor # # * , and without giving him * #* * five days' no-
tice of such intended removal, and before satisfying all of the

liens held by the lessor * * # on sald erop, he shall be guilty
of a misdemeanor.

The tenant or cropper is further protécted in the matter of
advances by the provisions of Sec. 2482, which reads:

Prices to be charged for articles advanced, limited: 1In
order to be entitled to the benefits of the liens on crops in
favor of ‘the landlord and other persons advancing supplies,
under the article "Agricultural Tenancies, " of the chapter
"Lendlord and Tenant," and under the present article, or om a
chattel mortgage on crops, such landlord or person shall charge
for such supplies a price, or prices, of not more than 10 per-
cent over the retall cash price, or prices, of the article, or
articles, advanced, and the said 10 percent shall be in lieu of
interest on the debt for such advances; * * % , (Then there is
provision for coupon books and trade checks to be considered as
supplies.) If more than 10 percent of the retall cash price is
charged on any advance made under the lien or mortgage given on
the erop, then the lien or mortgage shall be null and void as
to the article, or articles, as to which such overcharge is made. At
the time of each salé there shall be delivered to the purchaser
a memorandum showing the cash price of the articles delivered.
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Sec. 2488 gives the person making advances the right to have
the crop seized and sold when the amount advanced is due and
unpaid, and the tenant is about to sell or dispose of the crop

to defeat the lien, upon making affidavit to that effect, be-'

fore the Clerk of the Superior Court; but this proceeding spe-

cifically does not affect the rights of the landlords and

laborers.
In the case of Rhodes v. Fertilizer Co., 220 N. C. 21 (1941),
16 S. E. 2d, 408, it was helad:

(1) A landlord's 1lien for rent is superior to all other
liens and attaches to the crops raised upon the land by the
tenant, and entitles the landlord to the possession of the
crops for the purpose of the lien until the rents are paid,
C. S. 23855, and when it is not required that the lease be in
writing, a note for the rent executed by the tenant constitutes
mere evidence of the contract. . X

(2) An sagricultural lien for advances, when in writing,
takes priority over all other liens except the laborer's or
landlord's lien, to the extent of the advances made thereunder,
€. S. 2488.

North Carolina Law Review, vol.XX (1942), p. 217 (commentat-
ing on Rhodes v. Fertilizer Company, ante) says:

Once the relationship of landlord and tenant is established,
the lien attaches automatically. [Burwell wv.- Cooper Coopera—
tive Co., 272 N. C. 79 (1916); Ford w. Greem, 212 N. C. 70
(1897).7] . '

Under our Statute, a tenant and & "cropper"—one who farms
the land for a share of the crops—have the same status as far
as ownership in the crop is concerned * ¥ * . Until his claim
is satisfied, the 1landlord may sue for conversion either the
tenant, or any purchaser from the tenant, who denies his right
to the crop, and may follow the crop through as many hands as
necessary ¥ ¥ ¥ .

(6) REMEDY, IF CROPPER VIOLATES
" AGREEMENT

Under North Carolina Code the landlord may bring claim and
delivery to recover possession of crops raised by the tenant or
cropper where his right of possession under Sec. 2355 is de-
nied,
force his lien for the rent due and the advances made.
Livingston v. Farish, 89 N. C. 140. If a tenant at any time
before satisfying the landlord's lien for rent and advances
removes the crop, or any part of it, he becomes liable, éivilly
and criminally. Jordon v. Bryan, 103 N. C. 59, 9 S. K. 135.
The remedy of claim and delivery was designed for the land-
lord's protection, and it camnot be resorted to before the time

fixed for division, unless the tenant is about to remove and

dispose of the crop, or abandon -a growing crop (Id.).
North Carolina Code of 1939, Sec. 4480:

Local—Violation of certain contracts between landlord and
tenant: If any tenant or cropper shall procure advances from a
landlord to enable him to make & crop on the land rented by
him, and then willfully abandon the same, without good cause
and before paying for such advances; or if any landlord shall
contract with & tenant or cropper to furnish him advances to
enable him to make a crop, and shall willfully fail or refuse,
without good cause, to furnish such advances according to his
agreement, he shall be guilty of a misdemeenor and shall be
fined not exceeding 50 dollars, or imprisoned not exceeding 30
days. Any person employing 8 tenant or cropper who has vio-
lated the provisions of this section, with notice of such vio-
lation, shall be 1liable to the landlord furnishing such ad-
vances for the amount thereof, and shall also be guilty of &
misdemeanor ¥ # ¥ . This Section shall apply to the following
eounties only. (The Statute then names 40 countles.)

The provisions of this section were held to contravene the .

State Constitution, prohibiting imprisonment for debt except in
cases of fraud, and an indictment not averring fraud will be
quashed. State v. Williams, 150 N. C. 802; Winton v. Early,
183 ¥. C. 199. '

or he may resort to any other appropriate remedy to
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Sec. 4481 of the Code:

Tenant neglecting crop; landlord failing to make advances;
harboring or employing delinquent tenant: If any tenant or
cropper shall procure advances from a landlord to enable him to
make a crop on the land rented by him, and then willfully re-
fuse to cultivate such crop, or negligently or willfully aban-~
don the same, without good cause -and before paying for such
advances; or if any landlord who induces another to become a
tenant or cropper by agreeing to furnish him advances to enable
him to make & crop, shall willfully fail or refuse, without
good cause, to furnish such advances according to his agree-
ment; or if any person shall entice, persuade, or procure any
tenant, lessee, or cropper who has made a contract, agreeing to
cultivate the land of. another, to abandon, or to refuse, or
fail to cultivate such land, or after notice shall harbor or
detain on his own premises, or on the premises of another, any
such tenant, lessee, or cropper, he shall be guilty of a mis-
demeanor ¥ % %

(This section was made applicable to 25 counties, some of
them being the same as those mentioned in the preceding sec-
tion.)

-

Sec. 2366 provides that when any tenant or cropper willfully
neglects or refuses to perform the terms of his contract, with-
out good cause, he shall forfeit his right to the possession of
the premises. (This»sectidn applies in 58 counties.)

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

Code of 1939, Sec. 2356:

Rights of Tenant.—When the lessor, or his assigns, gets the
actual possession of the crop, or any part thereof, otherwise
than as by the mode prescribed in the preceding Section (2355),
‘and refuses, or neglects, upon a notice written or oral, of
five days, gilven by the lessee or cropper, or the assigns of
either, to make & fair division of said crop, or to pay over to
such lessee or cropper, or the assigns of either, such part
thereof as he may be entitled to under the lease or agreement,
then and in that case, the lessee or cropper, or the assigns of
eilther, is entitled to the remedies against the lessor, or his
assigns, given in an action upon a claim for the delivery of
personal property to recover such part of the crop as he, :in
law and according to the lease or agreement, may be entitled
to. The amount or guantity of the crop claimed by the lessee
or cropper ¥ ¥ ¥ shall be fully set forth in an affidavit at
the beginning of the action.

This section intends to favor the laborer as to those mat—
ters and things upon which his labor has been bestowed, and
that he shall certainly reap the benefits of his toil. Rouse
¢. Wooten, 104 N. €. 229, 238; 10 S. E. 190.

While one who labors in the cultivation of a crop, under a
contract that he shall. receive his compensation from the crops
when matured and gathered, has no estate nor interest in the
Iand but 1is simply & laborer—at most a cropper—his right to
receive his share is protected by this Section which for cer-
tain purposes creates a lien in his favor, which has precedence
over agricultural liens made subsequent to his contract, but
before the crop is harvested. Rouse v. Wooten, ante.

The lessor has no right to take the actual possession from
the lessee or cropper, and can never do so except when he ob-
tains the same by an action of eclaim and delivery, upon the
removal of the crop by the lessee or cropper. State v.
Copeland, 86 N. C. 692.

When the lessee is wrongﬁxily denied possession of his crop
by the lessor, he is left to his civil remedies under this sec—
tion for the breach of trust should his lessor refuse to ac-
count. State v. Kelth, 126 ¥. C. 1114, 36 S. E. 169. When the
cropper dies before harvesting his érop, his personal repre—
sentatives are entitled to recover his share of the crop.
Parker v. Brouwn, 130 N. C. 280, 48 S. E. 657.

OKLAHOMA
(1) LANDLORD AND TENANT, WHEN

In Oklahoma, as in mest of the States covered in this Menor-
andum, the relationship of landlord and tenant arises in a
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crop-sharing contract when there is any demise of the premises,
and the tenant has control thereof, and of the crops, and pays
the landlord a designated part of the crop as rent. The latest
reported case distinguishing the tenant from a cropper is Elder
v. Sturgess, 173 Okla. 620, 49 P. (2d} 221 (1935), in which the
court says:

The tenant has exclusive right to possession of the land he

cultivates and an estate in the same for the term of his con-
tract. and conseguently he has a right of property in the crops.

(2) EMPLOYER AND CROPPER, WHEN

The Supreme Court of Oklshome in Flder v. Sturgess, ante,
quotes with approval its former opinion in Empire Gas and Fuel
Company v. Denning, 128 Okla. 145, 261 P. 929 (1927), distin-
guishing between cropper and tenant, in the following language:

The difference between a cropper and a tenant 1is that the
cropper is a hired hand. peid for his Yabor with a share of the
crop he works to make and harvest. He has no exclusive right
to possession and no estate in the land nor in the crop until
the landowner assigns to him e& share. The tenant has exclusive
right to possession of the land he cultivates and an estate in
the same for the term of his contract, and consequently he has
a right of property in the crop.

In the earlier case of Halsell v. First National Bank, 109
Okla. 220, 235 P. 538 (1925}, the identical language as above
is used in the syllabus. And in the later case of Xagnolia
Petroleum Co. v. Jones, 185 Okla. 309, 91 P. (2d} 769 (1939),
the, court refused to overrule the ZEmpire Gas and Fuel Co. v.
Denning case..

(3) TENANTS IN COMMON OF THE
CROP, WHEN

There is no statutory determinstion of when a landlord and
tenant or cropper are tenants in common of the crop, and no
decisions have been found defining that relationship of such
parties in this State. :

See Arrington v. Arrington, 79 Okla. 243, 192 P. 689; Prairle
0il and Gas Company v. Allen (C.C.4. Okla.) 2 F. 2d, 566.

(4) TITLE TO CROP PRIOR TO
DIVISION _

In the case of MXNagnolia Petroleum Co. v. Jones, 185 Okla.
309 (1939}, the court held:

Where a tenant cultivates crops under a renter's contract
providing that he shall pay a portion of -the crop as remnt, and
shall gather same and deliver to the landlord his part, the
tenant has a right to the possession of the entire crop until
same is gathered and divided, and can maintain an action for
damages for its destruction or injury.

Okla. Spat. of 1941, Title 41, Sec. 24, provide:

Crop ront.—When any such rent is payable in a share or a
certain proportion of the crop, the lessor shall be deemed the
owner of such share or proportion, and may, if the tenant re-
fuses to deliver him such share or proportion, enter upon the
land and take possession of the same, or obtain possession
thereof by action of replevin. (Laws 1901, p. 144; C.S. 1921,
Sec. 7364; St. 1931, Sec. 10920.) - :

- It would seem, then, that the ia.ndiord is the owner of the
agreed proportion of the crop going to hiw for rent at all
times, regardless of' the fact that the relationship may be that
of landlord and tenent. Presumably, &s in all other jurisdic-
tions, where the relationship is that of landlord and tenant,
the tenant would have title to that portion of the crop to be
retained by him. .

If the agreement be that of landowner and cropper, the title
to the crop remains at all times in the landowner prior to
division. '
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(5) LIEN OF THE PARTIES ON
THE CROP

Title 41, Sec. 24, of the Okla. Stat., 1941, gives the les-
sor the right to enter upon the land and take possession of his
share of the crops when rent is to be paid in a share or pro-
portion thereof, and to obtain possession by action of replev-
in. The section reads:

Crop rent.—When any such rent is payable in a share or cer-
tain proportion of the crop, thé lessor shall be deemed the
owner of such share or proportion, and may, if the tenant re-
fuses to deliver him such share or proportion, enter upon the
land and take possession of the crop, or obtain possession
thereof by action of replevin.

Sec. 26 provides that a person entitled to rent may recover
same from any purchaser of the crop, with notice. [ See Shelp
v. Lewis, 188 Okla. 156 (1940).] And Sec. 27 provides that
when any person liable for rent a.ttémpts to remove his property
or his crops from the leased premises, the person to whom the
rent is owing, after proper affidavit and undertaking, may sue
out an attachment in the same manner as provided by law in
other actions.

Sec. 28 provides that in an action to enforce a 1lien on
crops for rent of farm land, the affidavit for attachment shall
state that there is due from the defendant to the plaintiff a
certain sum, naming it, for rent of the farm land, describing
same; further, that plaintiff clsims a lien on the crop made on
such Jand. Upon meking and filing such affidavit, and execut-
ing an undertaking as prescribed in the preceding section, an
order of attachment will issue as in other cases, and will be
levied on such crops, or so much thereof as may be necessary.
The proceedings in such attachment are the same as in other
actions. Cunningham v. Noser, 91 Okla. 44, 215 P. 758.

While the landlord has a lien for, and may thus recover, the
rent in a crop-sharing contract, he does not have a lien for
supplies advanced. In the case of Halsell v. First KNational
Bank, 109 Okla. 220 (1925), the court says in regard to the
question of the landlord's lien for supplies:

In the absence of contract, under the law of this state, &
landlord has no lien on the tenant's part of the crop for sup-
plies furnished to make the crop, and the cases cited by the

defendant to show otherwise are not applicable here for the
reason they are dealing with a lien under statutory provisions.

.Under our statute the landlord has & lien for his rent but not

for supplies furnished.

In the case of Aikins v. Huff, 133 Okla. 268, 272 P. 1025,
it was held that a landlord has only a lien for rents on the
crops grown during the year for which the rent is due.

Of course, if the cultivator of the land is a cropper, the
landlord hes title and possession of the crop and needs no lien
for rent.

A laborer is giveri a lien on the products of his labor by
Sec. 92, Okla. Stat., Annotated, which is as follows:

Laborers who perform work and labor for any person under a
verbal or written contract, if unpaid for the same, shall have
a lien on the production of their labor for such work and la-
bor; provided, that such lien shall attach only while the title
to the property remsains in the original owner.

Sec. 93 provides that this lien may be enforced as in ordi-
nary actions, or by attachment proceedings as provided in the
Code of Civil Procedure. And in First National Bank v. Rogers,
24 Okla. 357, 108 P. 582, it was held that . person who raises
a crop, on another's land, is a .cropper, or lsborer, and not
a tenant, and has & lien on the crop for the share due him, if

he has complied with the statute.
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(6) REMEDY, IF CROPPER VIOLATES

AGREEMENT

As seen in "(5) Lien of the Parties on the Crop," Sec. 24,
Title 41, Okla. Stat., 1941, gives the landowner the right to
enter on the premises and possess himself of his share of the
crops if the tenant refuses to deliver such share.

Sec. 25 of Title 41 provides that any person removing crops
from rented premises with the intention of depriving the land-
lord of any rent, or who fraudulently appropriates the rent due
the landlord to himself, or any person not entitled thereta,
shall be guilty of embezzlement; and Sec. 27 gives the person
to whom rent is owning a right of attachment when any person
liable for rent attempts to remove his property or his crop
from the leased premises. (See Cunningham v. KNoser, 91 Okla.
44.) =

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

In First National Bank v. Rogers, 24 Okla. 357, 103 P. 582,
the court held that one raising & crop on land of another for
an agreed share is a cropper or laborer, and not a tenant, and
has a lien for his share.

In Taylor v. Riggins, 129 Orla. 57, 352 P. 146, the court
held that a sharecropper's action for the owner's refusal to
permit him to tend crops under contract is one for breach of
contract, not for conversion, and as heretofore seen, Sec. 92,
Title 42, Okla. Stat., Annotated, gives the laborer a 1lien on
the products of his labor. The cropper, being a laborer, would
come under the provisions of this section.

SOUTH CAROLINA

(1) LANDLORD AND TENANT, WHEN

As in most of the other States, when there is a demise of
the premises, and the tenant acquires an estate in the land for
the term, with right of possession and title in the crop sub-
ject to the landlord's lien for rent and advances, the rela-
tionship is that of landlord and tenant.

In Brock v. Haley and Company, 88 S. C. 873, 70 S. E. 1011,
the court in construing the written contract to create the re-
lation of landlord and tenant says:

We agree with the Circuit Court that 1t (the contract) cre-
ates the relation of landlord and tenant, and 15 not a mere
contract for labor under the control and direction of the land-
owner. Brock, the owner, expressly agrees to rent the land to
Gaines, and Gaines expressly agrees to pay the specified por-
tion of the crop. That the parties regardéed the contract as
one of tenancy is manifest from the relationship and conduct of
both. Under this construction it was competent at that time

for Galnes to give an agricultural lien on the crop to be grown
by him on the land * * * ,

(2) EMPLOYER AND CROPPER, WHEN

In the case of Loveless v. Gilliam, 70 S. C. 391, 50 S. B.
9, (1904}, the court said:

This appeal is from a judgment of the Circuit Court affirm- |

ing the judgment of a Magistrate's Court in favor of the plain-
ti1ff in an action of claim and delivery for a bale of cotton.

The disputed fects are that in 1804 the defendant cultivated.

plaintiff's land under circumstances which made him a laborer
upon shares of the crops grown by him. Three bales of cotton
were raised upon the place. The first two were placed in a
warehouse * * * in plaintiff's name, by her direction. The
plaintiff directed the defendant to store the third bale in the
same way, which defendant refused to do, but stored it in his
own name. This action is the result of the defendant's refusal
to deliver the cotton on plaintiff's demand. The Cirecuit Court
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agreed with the Magistrate's Court in holding the plaintiff was
the owner of the cotton and entitled to the possession thereof
untll the division had been made ®* * * . Upon the facts stated,
it must follow that the Circuit Court did not err, as a matter
of law, in holding that the plaintiff was the owner of the
cotton, and was entitled to pessession until division was made.
Huff v. Watkins, 15 S. C. 86. .Judgment affirmed.

This was one of the earlier cases in which there was a clear
cut decision that a share cropper has no right of title or pos-
session in the crop umtil after division is made. It is cited
with approval in a long line of cases, one of the later of
which is Hardwick v. Page, 124 8. C. 111, 115 (1922). See also
cases cited under (4) herein.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

Tiffany on "Landlord and Tenant," Sec. 253-b, discussing the
relationship of tenants in common of the crop as between land-
lord and share cropper, says:

The cases most frequently discussed in connection with
agreements for the division of the crops between landowner and
the cultivator have been with regard to the rights of the par-
ties in the crop before division. If one party has title to
the whole crop to the exclusioen of the other, he may, it is
evident, by a transfer or mortgage thereof to an innocent pur-
chaser deprive the other party of his share, or the former's
creditors may levy thereon and so put it out of his power to
deliver to the other party the latter's agreed share. Further-
more, the character of the rights of the respective parties to
the crop before division will affect the character of the rem-

' edies which may be adopted by one in case the other undertdkes

to deprive him of his share. A number, perhaps a majority, of
the courts, recognizing the possibility of loss by one party of
the share to which his egreement entitles him, 1if the whole
title is regarded as being vested in the other, have asserted
the doctrine that before division the two parties are tenants
in common of the crop, that is, that each has undivided inter-
est therein which is subject to his sole control, this view
being perhaps more frequently based upon grounds of expediency
than upon the construction of the particular agreement. This
view thet the parties are tenants in common of the crop has
been most frequently taken in cases in which the agreement was
not regarded as involving a demise, creating the relation of
landlord and tenant, but in some cases though the cultivator is
expressly stated to be a tenant, a tenancy in common of the
crops 1s recognized as existing.

Of the considerable number of cases cited by Tiffany, none
originated in South Carolina, and in the statutes and decisions
of South Carolina there appears to be no reference to the rela-
tionship of tenants in common of the crop.

Tiffany continues:

We will consider the question of the existence of a tenancy
in common of the crops, first, on the theory that the agreement
does not involve a demise of the land, creating the relation-
ship of landlord and tenant. If the agreement in such case be
regarded as one of hiring, making the cultivator the servant of
the landowner, a view quite frequently asserted, it is diffi-
cult to understand how & share of the erops which 1s to be
delivered to the cultivator as wages can, before such delivery,
be regarded as belonging to him. He has, it would seem, a mere
contractural right against the landowner. That one thus em--
ployed to cultivate the land for & share of the crops has no
proprietary interest is recognized in a number of cases.

In the footnotes on this observation Jnly two cases from

South Carolina are cited. Huff v. Watkins, 15 S. C. 85 (ante,
above); Ritchie v. Dupre, 20°'S. C. 6.

(4) TITLE TO CROP PRIOR TO
DIVISION

It is well settled that where the relationship between the
parties is that of landlord and tenant, the tenant has title
and possession of the crop, subject to the landlord's lien for
rent and advances. (See under this heading in the various
States covered by this Memorandum.) :
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It is equally well settled that where the agreement is such
that the relation between the parties is that of employer and
laborer or share cropper, title and possession of the crops
prior to division is in the landowner.

In Xiller v. Insurance Company, 146 S. C. 123,143 S. E. 663
(1928), it was held that a share g:rop;ier has no title to any
portion of the crops until there is a division and he has re-
ceived his share, and he cannot, therefore, maintain an action
at law for possession of his share, but he has an equitable
interest and can maintain action in equity for settlement and

" division of the crop.
Among the later decisions holdihg that a share cropper has
‘no title or right of possession of the crop prior to division
are the folloyingi

Halcolm Hercantile Co. v. Britt, 102 S. C. 4¢99.

State v. Sanders (1918), 1210 S. C. 487.

Dacus v. Williamston Hills, (1921}, 118 S. C. 245.

Lipscomb vi Johnson (1922}, 123 S. C. 44.

Birt v. Greeme (1923) 127 S. C. 72,
Peoples’ Bank v. Walker (2925), 132 S. C. 254.

(5) LIEN OF THE PARTIES ON
THE CROP

Both the landlord and the laborer or cropper have statutory
liens on the crop raised, one for rent and advances, and the
other for his wages as a laborer. Art. 3, Agricultural Lien,
Sec. 8771, S. €. Code, 1942, provides:

Lien of landlord for rent and advances.—Everylandlord leas-— V

ing land for agricultural purposes shall have & prior and pre-
ferred lien for his rent to the extent of all crops raised on
the land leased by him, whether the same be raised by the ten-
ant or other person. No writing or reecording shall be neces-
sary to create such lien, but it shall exist from the date of
the contract, whether the same be in writing or verbal, and the
landlord and his assigns shall have the right to enforce such
lien in the same manner, upon the same conditions, and subject
to the same restrictions as are provided in this Article for
persons making advances for agricultural purposes. And subject
to the liens hereinafter provided for, and enforcible. in the
same way, the landlord and his assigns shall have a lien on all
the crops raised by the tenant for all advances made by the
landlord to such tenant during the year.

Under this section, the landlord's lien for rent extended to
and covered the share of the third person and the crop raised
by him as a share cropper with the tenant. Familton v. Blanton,
107 8. C. 142, 92 S. E. 275.

Sec. 8772—Laborer's lien on crops.—ILaborers who assist in
making #ny crop oh shares, or for wages in money or other val-
uable conSideration, shall have a lien thereon to the extent of
the amount due them for such labor, next in priority to the
lien of 'the landlord for rent; and as between such laborers
there shall be no preference. Such portion of the crop to them
belonging, or such amount of money or other valuable consider—
ation as may be due them, shall be recoverable by an action in
any court of competent jurisdiction.

Under this section alaborer or share cropper has a lien
upon ' the crop next in priority to the landlord's lien for rent
and is necessarily senior to a mortgage on the crop for ferti-
lizer. Birt v. Greene and Co.; 127°S. C. 70, 120 S. B. 747;
Hamilton v. Blanton, ante.

A sharecropper who has not been paid has a lien next in
priority to the landlord's lien for rent on all crops raised,
regardless of the question of division, and if a bank as crop
mortgagee seizes any of the erop and appropriates the proceeds
to its own use, it is 1;ab1e to the sharecropper for conver-
sion. Dupon v. Home Bank, 129 S. C. 283, 124 S. E. 12.

.'8ec. 8773—Rank of liens for rent, for labor, and for aup-

plties: The landlord shall have & lien on the crops of his
tenant for his rent in preference to all other liens. Laborers
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who assist in making any crop shall have a lien thereon to the
extent of the amount due them for such labor, next in priority
to the landlord, end as between such laborers there shall be no
preference. All other liens for agricul tural supplies shall be
paid next after the satisfaction of the liens of the landlord
and laborer, and shall rank in other respects as they would
under existing laws.

S8ec. 877%~— indexing liens for advances: Every lien for ad-
vances shall be indexed in the Office of the Register of Mesne
Conveyances or Clerk of the Court * * # of the county in which
the lienor resides within 30 days from the date of the lien,
and the indexing of the said l1ien shall constitute notice
thereof to all third persons and entitle the same to the bene-
fits of this article * %= # , '

Sec. 8775—This section provides for the seizure and sale of
the crops upon proof to the clerk that the person to whom ad-
vances have been made is about to sell or dispose of his crop,
or is about to defeat the lien in any other way; with a provi-
sion permitting the person to whom the advances have been made
to have a hearing before the Court of Common Pleas of the

county in which he resides. The statute reads:

Clerk may seize crop, etc.—If any person meking such ad-
vaences shall prove, by affidavit, to the satisfaction of the
Clerk of Court of the county in which such crop is, that the
person to whom such advances have been made is about to sell or
dispose of his crop, or in any other way is about to defeat the
lien hereinbefore provided for, accompanied with a statement of
the amount then due, it shall be legal for him to issue a war-
rant directed to any of the sheriffs of this state, requiring
them to seize the said crop and, after due notice, sell the
same for cash, pay over the net proceeds thereof, or so much
thereof as may be necessary, in extinguishment of the amount
then due; provided, however, that if the person to whom such
advances have been made shall within 30 days after such sale
has been made give notice in writing to the sheriff, accompa-
nied with an affidavit to this effect, that the amount claimed
is not justly due, then it shall be the duty of said sheriff 'to
hold the proceeds of such sale subject to the decision of the
court upon an issue which shall be made up and set down for
trial at the next succeeding term of the Court of Common Pleas
for the county in which the person to whom such advances have
been made resides, in which the person who makes such advances
shall be the actor.

8ec. 8778—When 1ien creditor may proceed before debt be-
comes due.— In case any portion of the crop is removed from the
land rented or leased, and the proceeds thereof not applied to
payment of the rent for the year, or to the other liens herein
provided for, and this fact shall be made to appear by affida-
vit, persons holding liens herein provided shall have the right
to proceed- to collect the liens which will become due for rent
and advances in the same way as if the sum had become due ac-
cording to contract before such removal.

Persons other than the landlord supplying advancements of
provisions, supplies, and other articles for agricultural pur-
poses, have & lien (under Sec. 8779) upon such provisions and
supplies in preference to all other liens existing or otherwise
until the same shall have been consumed in the use. If the
party to whom such supplies have been advanced shall endeavor
to dispose of such supplies, or make them liable for his debts,
then the party making the advances has the same remedy and
means of enforcing his lien as provided for agricultural sup-
plies.

(6) REMEDY, IF CROPPER VIOLATES

AGREEMENT

{This and the next heading are interdependent and should be read together.)

Civil Code of S. C., 1942, vol. IV, Sec. 7032-1-10:

Art. 3, Labor and Labor Laws: Any person who shall contract
with another to render him personal service of any kind, and
shall thereafter fraudulently and with malicious intent to in-
jure his employer, fail or refuse to render such service as
agreed upon, shall be deemed guilty of a misdemeanor.

Sec. 7030-1, any person who shall hereafter contract to re-
ceive from'another person service of any kind and to compensate
him t,herei‘or, and shall thereafter fraudulently or with mali-
cious intent to injure his employee, fail or refuse to receive
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such service, or to make compensation as agreed upon, shall be
deemed guilty of a misdemeanor.

Sec. 7030-2, any person who shall hereafter contract with
another to render personal service of any kind to him, and
shall thereafter fraudulently and with malicious intent to in-
Jjure the employer, procure advances in money or other thing of
value from him, with intent not to render the service agreed
upon, and who ‘shall thereafter, with 1like intent, fail or re-
fuse to perform the service agreed upon, shell be deemed guilty
of a misdemeanor.

Sec. 7030-3, this section deals in the same general terms of
the failure of the employer to make agreed advances with mali-
clous intent to injure the employee.

Sec. 7030-4 is the first section of this article that specif-
-ically recognizes payment in a share of the crops:

Such contract shall clearly ‘set forth the conditi:‘)ns upon
which the laborer or 1laborers are engaged to work, embracing
the length of time, the amount of money to be paid, and when;
if it be on shares of the crops, what portion or portions
thereof.

If the contract is verbal, it must be witnessed by two dis-
interested witnesses not related to the parties in the sixth
degree. No transfer or assignmént of the contract can be made.

Sec. 7030-5 provides for registration of such contracts
where they are in writing.

Sec. 7030-6—This section provides
of Sec. 7030 to Sec. 7030-5.

Under these sections fraud, and malicious intent to injure,
must be alleged and proven. :

When the crop has been raised the landlord has his lien
under Sec. 8771 for rent and advances, be the other party ten-
ant or cropper, and the remedies given under Sec. 8774 to 8778.
[Ante, under (5).]

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

The C€Civil Code of S. C., 1942, Sec. 7030-6, prescribes the
method of making contracts for labor and for punishment for
breach of such contracts by either party with malicious intent.

Such contracts may be either verbal or written (Sec. 7030-4);
and may be registered by either party (7030-5). Sec. 7030-6
provides that there shall be no corviction under Sec. 7030-5
unless warrant is issued within 30 days from the commission of
the offense, and declares that those sections shall not be op-

penalties for violation

erative where the inducement for any contract is money or other
thing of value, advanced to or for the employee, prior to the
commencement of the services thereunder. Such contracts are
declared null and void.

Sec. 7030-7 provides that all contracts made between owners
of land # * * and laborers shall be witnessed by one or more
disinterested persons, and, at the regquest of either party, be

duly executed before a magistrate, whose duty it is to read end |

explain the same to the parties. Such contracts shall clearly
set forth the conditions upon which the laborer or laborers en-
gage to work, embracing the length of time, the amount of money
to be paid, and when; if it be on shares of crops, what portion
of the crop or crops.

Sec. 7080-8—~Crops to be divided by disinterested person:
Whenever laborers perform under contract on shares of crop, or
crops, such crop or crops shall be gathered and divided off
before its removal from the place where it 1s planted, har-
vested, or gathered, such division to be made by a disinter-
ested person, when desired by either party to the contract.
Such disinterested party shall be chosen by and with the con-
sent of the contracting parties; whenever the parties fail to
agree upon and disinterested party, or, if complaint 1is made
that the division has been unfairly made, within ten days after
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such division, i1t shall be the duty of the Magistrate residing
nearest to the place where such crop or crops are planted, har-
vested, or gathered, to cause, under his immediate supervision,
such equitable division as may be stipulated in the contract
® % % ., When such division has been made, each party shall be
free to dispose of their several portions as to him, or her, or
them, may seem fit; provided, that if .elther party be in debt
to the othey for any obligation incurred under contract, the
amount of said indebtedness may be then and there settled and
paid by such portion of the share or shares of the parties so
indebted as may be agreed upon by the parties themselves, or
set apart by the Magistrate, or any party chosen to divide said
crop or crops. )

Sec. 7030-9 makes it a misdemeanor for & person fraudulently
to secure advances in a lease or crop-sharing contract, and
then refuse to cultivate the land. It 1is also a misdemeanor
for a lessor or landowner to withhold peaceful entry and pos-
session of the land.

Sec. 7030-10 makes it a wisdemeanor for any person to entice
away any tenant or laborer under contract with another, or to
employ such leborer knowingly.

Sec. 7030-11 provides for the payment of all laborers on
plantations in lawful money unless otherwise provided by spe-
cial contract.

In addition to these provisions [headings (6) and (7) here-
in] the laborer (cropper) has his lien under Sec. 8772, and
could maintain an action for breach of contract against the

Iandlord where the circumstances warranted.

TENNESSEE
(1) LANDLORD AND TENANT, WHEN

There is no statutory definition of the relation of landlord
and tenant as applied to share-cropping contracts in Tennessee.
Michie's Digest of Tennessee Reports, p. 410, cites the defini-~
tion of the landlord and tenant relationship in Bouvier's Law
Dictionary, vol. II, p. 115, as follows:

The term landlord-and-tenant denotes the relationship which
subsists by virtue of a contract express or implied between two
or more persons for the possession or occupation of lands or
tenements either for a definite period, from year to year, for
life, or at will.

The relationship does not rest upon the landlord's title,
but upon the agreement between the parties, followed by the
possession of the premises by the tenant under the agreement.
(Beasley v. Gregory, 2 Tenn. App. 378). A tenant in the popu-
lar sense is one who is in occupation of land and tenements,
title to which is in snother, the terms of whose occupation are
defined by the agreement. [Netropolitan Life Insurance Company
v. Moore, 167 Tenn. (3 Beeler) 620, 72 S. W. 2d 1050.7 An

“express contract is unnecessary and tenancy may be inferred

from the conversations and actions of the parties. [Laird v.
Riggle, 53 Tenn. (6 Heisk) 620.] Where premises are occupied
as an incident of employment, the relation of landlord and ten-
ant is not thereby created. Upon termination of the employment
the right of occupancy ceases and the servant becomes a tres-
passer. [Croom v. Relchman, 8 Tenn. Clu. App. (Eigdins) 86.7]

Tiffany, in his work on real property (vol. I, p. 121), with
relation to lendlords and tenants, says:

- If the effect of the arrangement is to give the cultivator

frequently termed, a tenancy is created.

Although Tennessee statutes do not declare what the rela-
tionship is whern .a landowner agrees with another party to .cul-
tivate his land for a share of the crops, undoubtedly the
general rule of tenancy would hold.
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. common of these crops.

(2) EMPLOYER AND CROPPER, WHEN

Although the Tennessee statutes make frequent reference to
s'hare-—croppers_ in giving landlords lien on crops raised on
their lends, and frequently use the phrase "tenant or share
cropper," they, nevertheless, do not define what a sharecropper
is, nor what is his relation with the owner of the land.

In the case of ¥eCutehin v. Taylor, 79 Tenn. 259, the court
held that an agreement to give a part of the crop in considera-
tion of the labor of tillage is as much a hiring as an umder-
taking to pay in money. ] '

The distinction between a tenant and cropper does not appear
to have been drawn by any of the Tennessee cases, or by the
statutes. It has been distinctly drawn in 4 California case
arising in the United States District Court, in the opinion in
which among meny cases cited there are a number heretofore re-
viewed in this Memorendum under this heading. The case of
0'Brien v. Webb (1921), 279 Federal 117, reviews a number of
cases drawing the distinction between tenant and cropper, and
in the opinion the court states the case as follows:

Cropping contracts between an owner of land and an alien
Japanese resident; designated as the "cropper,” by which the
owner employed the cropper to cultivate the land for four
years, with the right to.occupy & house thereon, using the
house, machinery, and tools of the owner, who reserved general
possession of the land, the cropper to receive for his services
one~half of the crops after they were harvested, "provided,
that the cropper shall have no interest or estate whatsoever in
the land described herein®"; held, not to create the relation-
ship of landlord and tenant, nor .to vest the alien with an
interest in the land, which rendered the contract involved as
in violation of the California Alien Land Law of November, 1920.

In the last case cited above, the court cites and quotes
from Taeylor v. Donchue, 125 Wis. 6§13, 103 N. W. 1099, distin-
guishing between tenant and cropper, as follows:

The _disbgiinct.‘ion between a tenant and a cropper is that a
tenant has an estate in the land for a given time, and a right
of property in.the qrops, and hence makes the division thereof
between himself and the landlord in case of an agreement upon
shares; while a cropper has no estate in the land, nor owner-
ship of the crops, but is merely a servant, and receives his
share of the crops from the landlord, in whom the title is. It
is always a question of the construction of the agreement under
which the parties are acting. o

The .cases cited by the court arose in many pérts of the
United States, but among 'them were the following from States

. included in this Memorandum, and which have already been re-
viewed inder the different State headings:

HcNeely v. Hart, g2 N. C. 63, 51 Am. Dec. 377.

Brazier v. Ansley, 33 N. C. 12, 51 Am. Dec. 408.

Hunt v, Mathews, 132 Ala. 286, 31 So. 613.

Hudgins v. Wood, 72 N. C. 256.

Pearson v., Lafferty, 197 No. App.

(3) TENANTS IN COMMON OF THE
CROP, WHEN-

A contract by a laborer with a landowner to farm on the
shares does not create a partnership, but they are tenants in
common of the crop, and each may sell or mortgage his respec-
tive interest.

Jones v. Chamberlain, 52 Tenn. ato (1871,
HMann v. Taylor, 52 Tenn. 26% (1871).
Bunt v, Wing, 57 Tenn. 239 (2872).

In Xann v. Taylor, ante, ‘the court said::

The contract between Long and Barrier is one of a character
now frequently made in this country, and partakes of the nature
of a contract between landlord and tenant, whereby tenant
agrees to cultivate the land and pay a share of the ecrops to
thé landlord, rather than a contract of partnership.

_If the agreement is for a division of specific crops, the
owner of the land and the occupant are regarded as tenants in

123, 193 S. W. 40.
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Farming on shares makes the owner of
the land and the farmer tenants in common of the crop. Thus, a
contract by which A should have possession of B's farm and put
in crops on shares, makes them tenants in common of the crops,
and A may sell or mortgage his share of the crops. Where the
owner of the farm was to furnish teams and fodder, fuel, seed,
and farm implements, and the other party do the work, cultivate
and secure the crops, and these were to be divided between them
in certain proportions, 1t was held to constifute a tenancy in
common of the crops.

In the case of Hunt v. King, the court said:

While those contracts by which the laborer undertakes to
make a crop for a given share of 1t do not create a partnership
between the parties, as was decided by this court in the case
of Mann v. Taylor, yet they are owners in common of the crop.

In Jones v. Chamberlain, ante, it was held that an oral lien
given to the landowner for supplies was not enforcible. Jones
and one Harwell entered into a written agreement by which
Harwell was to cultivate Jones' land, and each was to share
equally in the crops. It was, thereafter, orally agreed that
Harwell's half should stand good for advances made during the
year. Harwell subsequently conveyed his one-half interest to
Chamberlain to secure an indebtedness, which conveyance was
recorded. After the crop had been harvested, Jones secured
possession and sold it, keeping the proceeds to pay for his
advances. Chamberlain sued to recover the value of one-half of
the crop from Jones, but the Trial Court held that Jones had a
superior right under his claim for supplies. This decision was
reversed, and in reversing it the Supreme Court of Tennessee
says:

We are of opinion that an agreement for the conveyance of a
crop to be raised and gathered is such an agreement for the
conveyance of personal estate that it would dbe void as to
creditors or subseguent purchasers for value without registra-
tion. Mr. Washburn (vol. I, p. 497) states as the result from
a variety of cases that "farming on shares makes the owner of
the land and the farmer tenants in common of the crops. Thus,
a contract by which A should have possession of B's farm and
put in crops on shares, makes them tenants in common of the
crops and A may sell or mortgage his share of the crops." It
appears that if the tenant can mortgage his share of growing
crops, to make the conveyance effectual as against creditors
the conveyance must be registered.

[But see (4) under chart]

(4) TITLE TO CROP PRIOR TO
DIVISION

Although the cases cited under "(3) Tenants in Common of the
Crop, When" of this Memorandum for this State, hold the land-
lord a:idsharecropper to be tenants in common of the crop,
those cases were decided prior to 1927, and in that year the
Legislature modified the previous statute in a marmer which may
throw new light on these decisions.

Sec. 8027, Williams' Tennessee Code,
follows:

1934, provides as

Sec. 8027—Part of crop reserved to landlord.—Nothing in
this law shall affect the portion ot the crop reserved as rent
by the landlord of a share cropper, or for the rent or use of
land producing same, whether divided or undivided, it being the
intention to treat the title to such portion of the crop as
vested in the landlord, unless the contract expressly provides
otherwise. (L. 1928, ch. 71; L. 19827, ch. 33.)

Sec. 8028 provides that the purcheser of a crop from a ten-
ant, with the landlord's written permission to sell, shall
issue check in payment to the landlord and tenant jointly, and
before such check is cashed it shall have endorsed on the back
thereof the genuine signature of the landlord or his duly au-
thorized agent.

In the case of Schoenlaw-Steiner Trunk Compeny v. Hilder-
brand, 152 Tenn. 166, 274 S. N. 544 (1925), it was held that



30

under a contract creating a third and fourth tenancy, the title
to the crop was in the tenant, and the landlord  could not re-
cover in an action for conversion ageainst mortgagees of the

tenant who had taken possession of the crop. The court said:

The evidence shows that at the time the defendant, Hilder-
brand, shipped and delivered some cotton ® % ¥ | there had been
no division of same between him (Hilderbrand) and complainant,
and the title to the whole of the cotton was in the defendant,
Hilderbrand, and complainent had no claim in rem to the same
until a division thereof had been made between complainant and
said Hilderbrand, and, therefore, complainant could not recover
the value of its undivided one-fourth interest in said cotton.

The court cites 16 Ruling Case Law, p. 912, as follows:

The fact that the rent is payable in property instead of
money does not, until the property has been turned over to the
landlord, confer any title thereto upon him. Thus in case of a
lease of farming lands where the rent is a certain amount of
the crops, no title to the crops vests in the landlord until
they are set apart to him.

The court then pointed out that under the statute giving the
landlord a lien on the crop to secure his rent, there was no
distinction made between a rental contract whereby the rent was
payable in part of the crops or in money. It was then stated
that under the decisions of this State, the landlord's lien
gave him "no property in, or right to, the crop."

(5) LIEN OF THE PARTIES ON
THE CROP

A.—Landlord's lien.—The landlord has a lien on the crops
raised on his land during eny year for his rent for that year,
as specifically provided in the following sections of the Code:

Section 8017—Rent 1lien on crop lnures to benefit of as-
signee or person controlling land: A landlord and one control-
ling land by lease or otherwise shall have a lien on all crops
growing on the land during the year for the payment of the rent
for the year, whether the contract of rental be verbal or in
writing, and this lien shall inure to the benefit of the as-
signee of the lienor. (Laws of '23, ch. 71).

Section 8018.—Also he shall have a like lien on all crops of
tenants or share croppers grown during the year on the land,
for the payment of necessary food, household fuel, money, and
clothing supplied during the year to such tenant or share crop-
per, or those dependent upon him.

Sectlion 8019.—Also he shall have alike lien on all crops of
tenant or share cropper grown during the year on the land for
the payment of necessary fertilizer, implements, work stock,
feed for stock, seed, labor, and insecticide furnished to, and
used by, such tenant or share cropper in the production of the
crops.

Section 8020—Foregoing liens on equality, but superior to
al) other liens: The liens mentioned 1in the three preceding
sections shall all be upon equality, but all shall be superior
to all other incumbrances, liens, levy, or contract on said
crops, regardless of the date of such other incumbrance, lien,
levy, or contract.

Sec. 8023 provides that a purchaser, with or without notice,
of a crop subject to any such lien shall be liable to the lien
holder for the value of the crop, or any part of it, so pur-
chased, not, however, to exceed the amount of rent due, and/or
supplies furnished, and costs incurred in collecting same, if
the crop, or part thereof, is delivered to or taken possession
of by such purchaser before July 1 after the crop year; pro-
vided, the lien holder shall bring his suit egainst -the pur-
chaser within one year from the date of delivery to, or posses~—
sion taken by the latter.

Sec. 8024 provides that any factor selling tenant's crops
and applying the proceeds to indebtedness due him is liable for
rent whether he has notice of the lien or not.

Sec. 8025 makes it a misdemeanor to dispose of ‘any crop sub-
ject to landlord's lien for rent, with the purpose of depriving
the owner of any such indebtedness.
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It was held in Keacham v. Herndon, 86 Tenn. 366, 6 S. H.
241, that under a contract by which it was agreed that the
landlord should furnish the tenant his supplies and should re-
tain possession and control of the crop and sell it, and should
pay one-half of the proceeds to the tenant after paying himself
for supplies furnished, the rights of the tenant's mortgagee,
eéven without notice of the terms of sald contract, must be
postponed to those of the landlord under the contract.

In Bramlett v. Hurley, 160 Tenn. 653, 28 S. K. 2d, 633
(1930), it was held that the landlord's lien for work stock
furnished the tenant is limited to the 'value of such stock to.
the production of the particular year's crop, and that the
landlord could not, therefore, enforce as & lien upon the crop,
a purchase-money note given for two horses. In the opinion the
court saild:

We think it manifest that this lien was intended to apply to
a current year and crop only * ¥ ¥ , The lien is not a con-
tinuing lien, but is restricted to supplies and furnishings
furnished year by year in contribution to the making of the
crop of the year. In so far only as the supplies or furnish-
ings are to go into a given crop, and contribute to its making,
is the lien to be recognized. !

The editor's note on sec. 8017 of the code, giving a history
of landlords' liens on crops, makes the following observation:

The history of landlord-liens in the State indicates an un~
varying purpose to extend and increase the protection afforded
by its laws. [Hunter v, Harrisom, 154 Tenmn. (1 Smith) 590, 288
S. ¥. 355.7] ‘

B.—Share Cropper's Lien._-Tennessee statutes specifically
give a farm laborer a lien for his wages on the crop raised by
his effort. '

Section 80I4 (Williaws' Tennessee Code, 1934)—Lien upon
crops: When any person shall perform any labor or render serv-—
ice to another in accordance with a contract, written or ver-
bal, for cultivating the soil, and shall produce a crop, he
shall have a lien upon the erop produced which shall be the
result of his labor, for the payment of such compensation or
wages as agreed upon in the contract.

Section 80156—Extent of tien and enforcement: This lien
shall exist three wmonths from the 15th day of November of the
year in which the labor 1is performed; provided, that an account
of such labor rendered be sworn to before some Justice of the
Peace or Clerk of the Court, showing the right of attachment.

Section 8016.,—This lien shall in no wise abridge or inter-
fere with the landlord's lien for rent and supplies; but the
same shall be second to the landlord's lien, and no other.

These st:,e.wtes seem ample to give the sharecropper a lien
on the crop for his share thereof, but there have been no
Tennessee cases found in which any of these sections have been
interpreted.

(6) REMEDY, IF CROPPER VIOLATES

AGREEMENT
Section 8022 (Williams' Tennessee Code of 1934):

All crop liens may be enforced in a Court of competent ju-
risdiction by original suilt, execution, and levy, or by original
sult, attachment, and garnishment, and all or any number of
demands may be joined in one suit, or each established in a
separate suit. Before any proceeding, * * % the lien holder
shall itemize his claim, and himself or agent make affidavit in
the manner required by law, in which affidavit it shall be
stated that claim is correct, owing, unpaid, and bona fide, and
not subject to any set~off or credit.

‘For the protection of both landowners and laborers and
"croppers" from intimidation, Sec. 11037 of the Criminal Stat-
utes of Tennessee (Williams' Tennessee Code of 1934) provides:

It shall be a felony for any night rider or other person by
threats, written or verbal, or by intimidation in any form to

compel or seek to compel one having a hired lahorer, share
cropper, or tenant on his place, to dismiss them, or any of
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them, from employment without due cause, or for any night rider
or other person by threats, written or verbal, or by intimida-
tion in any form, to compel or seek to compel hired laborers,
share croppers, or tenants, or their families, to vacate under
fear or compulsion, the premises they have occupled. Any per-
son convicted under this Section shall be punished by imprison-
ment in the penitentiary for not less than three years, and not
more than 15 years. (1915, ch. 15, Sec. 2.)

(7) REMEDY,

'

IF LANDLORD VIOLATES
AGRE EMENT

Being a tenant in common of the crop, the cropper can main-
tain an action for partition, can recover for conversion, can
interplead for his share of the crop, and can mortgage or sell
his share of the crop which his labor produced.

Vol. IV, Law and Contemporary Problem, p. 543.
Hunt v. Wing, 5% Tenn. 139 (1872).
Jones v. Chamberlain, 52 Tenn. 211 (187%1).

If the action be one for breach of contract, as where the
landlord failed to furnish supplies or money:to make the crop,
the measure of damages is the value of the share, less neces-
sary expenditures, not including labor, and less such sums as
the sharecropper may have earned in other employment. HNaithews
v. Foster, 238 S. W. 317 (Tex. Civ. App. 1922).

| TEXAS
(1) LANDLORD AND TENANT, WHEN

The most recent decision of the Supreme Court of Texas dis-
tinguishing the relationship of landlord \and tenant from that
of employer and cropper, in crop-sharing contracts, is Brown v.
Johnson, 118 Tex. Rep. 143, 12 S. W. 2d 543 (1928). The case
came before the Court in an agreed statement of facts, which
were:

In Decembeér, 1924, appellee rented the land involved in this
suit ¥ * % for the year 1925, and agreed to pay as rent for
said land one-third of all grain, and one-fourth of all cotton
rajised thereon. The appellee, of his own volition, entered
into a contract with appellant for him to cultivate the land
during the year 1925, the terms of said contract being as fol-
lows:

Appellee was to furnish the appellant the land, teams, tools
and seed for the cultivation of said land, and appellant was to
cultivate the land, gather and sell the crops therefrom, and
when crops were sold, appellee was to receive from appellant
one-half of the proceeds arising from the sale. The crops were
not to be divided in kind.

The question submitted to the Supreme Court for adjudication
was whether the trial court erred in holding that the relation-
ship of landlord and tenant existed between appellee, Johnson,
(the tenant of the owners of the land on which the crops were
grown), and the appellant, Brown, (the grower of such crops
under his contract with appellee).

The Supreme Court said:

It is our opinion that the question propounded must be an-
swered in the affirmative (that is, that the Trial Court did
err) under the facts stated in the certificate. The relation-
ship of landlord and tenant is & question of fact, like that of
possession, and may be proved by parole evidence. ILikewise,
the alleged relatlonship may be thus disproved. To sustain an
action for rent, the relationship of landlord and tenant must
exist. * ¥ ¥ To create the relationship of landlord &nd tenant
no particular words are necessary but it is indispensable that
it should appear to have been the intention of one party to
dispossess himself of the premises and of the other party to
occupy them. According to the certificate the legal rights
of the appellee, Johnson, are held dependent upon & proper
construction of the Landlerd and Tenant Act as expressed in
Articles 5222-5239. Those rights are primarily based on the
contract he made with the owners of the fee in the lands cul-
tivated by the appellant. The contract gives the appellee the
exclusive possession of these lands with the right to use them
during the term of his contract. * * ¥ The relationship of
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landlord and tenant between himself and the owners of the fee
was established by virtue of the terms of this contract. % % %

A casual reading of our Landlord and Tenant Law demonstrates
that one of the essentials of a valid lease of the premises
whereby the relationship of laendlord and tenant is established
is that exclusive possession of the premises rightfully belong-
ing to one party is transferred to another, and that the rela-
tionship of landlord and tenant is established. As said by the
Court of Criminel Appeals in Lane v. State, 10 Tex. Criminal
Appeals 593, 276 S. W. 712, "It is true that the appellant was
a mere tenant on the premises owned by the prosecuting witness,

- but, under the undisputed testimony, his right to the posses-

sion of said property was unquestioned, and neither the land-
lord nor any other person had a right to become a trespasser
thereon and to thereby destroy the fruits of his labor." * % *
No other elements of the Landlord and Tenant Act are to be
found in the relationship of the parties growing out of this
contract, and as the appellee set out to exercise the right
given by the law to a landlord against a defaulting tenant in
this case, when under the circumstances lie was not entitled to
do so, it appears that the proceedings were wrongful and the
appellee acquired no rights thereunder, as & landlord, by vir-
tue of the terms of the Landlord and Tenant Act.

(2) EMPLOYER AND CROPPER, WHEN

- In Brown v. Johngon, ante, the Supreme Court cited the case
of Cry v. J. W. Bass Hardware Company, 273 S. W. 350 (1925},
from the Court of Civil Appeals, where the distinction between
a tenant and a mere cropper is stated thus:

The distinction between a mere cropper and a tenant, enti-
tling the tenant to & homestead right in the premises, is clear;
one has the possession of the premises for a fixed time exclu-
sive of the landlord, the other has not. The possession of the
land is with the owner as against a mere cropper because a mere
cropper is in the status of an employee, one hired to work the
land and to be compensated by a share of the crop raised, with
the right only to ingress and egress on the property. This is
not so as to the tenant, who has a substantial right in the
land itself for a fixed time.

The Court then quotes from 12 Cyc. 979, as follows:

The intention of the parties as expressed in the language
they have used, interpreted in the light of surrounding circum-
stances, controls in determining whether or not a given con-
tract constitutes the cultivator a cropper. If the language
used imports a present demise of any character in the land
passes to the occupier, or by which he obtains the right of
exclusive possession, the contract becomes one of lease, and
the relation of landlord and tenant i1s created. If, on the
other hand, there be no language in the contract importing a
conveyance of any interest in the land, but by the express
terms of the contract the general possession of the land is

reserved in the owner, the occupant becomes a mere cropper.
& X %

The factor is "the right of exclusive possession” as to the
legal effect of the contract, and not "the shares of the crop"
only. In other words, when the contract evinces the intention,
as here, of "renting land," and not merely a hiring "to work
the land," the relationship of landlord and tenant legally
exists.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

In Texas, when the relationship is determined to be that of
landlord and cropper, it follows that the parties are tenants
in common of the crop. In the case of Rogers v. Frazer Brothers
and Company, (D.A. 108, S. W. 727, 1908), the action was brought
by the payee on a note executed by_the cultivator and secured
by mortgage on the first four bales of cotton grown on the
Rogers farm, against the landowner for conversion of such cot-
ton. The defense set up the fact that Signoski, the cultiva-
tor, has sold his interest to him. The .ourt affirmed a judg-
ment for the plaintiff mortgagee, and said:

The testimony shows that Signoski entered into a verbal
contract with the appellant (the landowner) for the cultiva-
tion of 40 acres of land during 1904. By the terms of such

contract appellant was to furnish the land, teams, and tools,
and sald Signoski was to cultivate the land and make a crop
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thereon, get appellant's wood for him, feed his stock, make his
fires, and milk his cows, for all of which he was to receive
one-half of the crop and the appellant the other half. This is
not an ordinary rental contract, creating the relation of land-
lord and tenant between the parties. It was renting on shares
whereby appellant and Signoskli each acquired title to an un-
identified half interest of the crop grown upon the land, and
made them tenants in common of the crop.

In Turner v. First National Bark (C.4.) 234 S. N. 928 (1921),
the cultivator's mortgagee brought an action to foreclose on a
recorded mortgage lien on the crop of cotton raised by Vaughn
on the farm of Corley. Turner was made a party defendant as
having bought one bale of cotton, which was covered by the
mortgage, from Vaughn and converted it to his own use. The
trial court held that a landowner and cropper relationship ex—
isted, and that, therefore, Corley and Vaughn were tenants in
common of the crop, and gave judgment for plaintiff for one-
half of the value of the bale of cotton (Vaughn's interest).
This judgment was reversed upon the finding that the court had
erred because the contract had established a landlord and ten~
ant relationship instead of that of landowner and cropper. The
court pointed out that the landowner had used the word "rent"”
in his testimony, saying that the verb "to rent" meant to "let
out" or "lease," and showed the intent to create an interest in
the land.

In the case of Jacoe v. Nash and Company, (C.4.) 236 S. W.
235 (1921), the action was brought by the cultivator's mortga-
gee against the landowner and the cultivator. In reversing the
Judgment for the plaintiff because of an insufficient showing
of facts, the court sald:

Notwithstanding the agreement was that V. & B. would share
the crops produced equally with Jacoe, yet if the understanding
was such as to put the entire title to the crops in V. & B.
with a lien in favar of Jacoe to secure the payment of the one-
half, then the relation of landlord and tenant would thereby be
created, so that Jacoe would not have a specific interest in
the crops themselves, but only a landlord's lien agalnst them
to enforce payment as rent of the one~half. On the other hand,
if the terms of the agreement were not such as to reveal an
intention to this effect, but were only those which ordinarily
exist between a landlord and the person to whom he lets his
land on the halves, then, in that event, Jacoe would not merely
have a landlord's lien on. the crops to secure the payment of
rent, but he would have a specific one~half unidentified inter-
est in whatever may have grown on the land, and he and V. & B.
would be tenants in common of all such crops * # # ., In the
latter instance Jacoe would have title to an unidentified one-
half interest in the ecrops grown on the land, which would not
be subject to mortgage by V. & B. and as to which no landlord's
lien could exist to be waived by Jacoe.

See also:

Horsley v. Noss and Pennington, 5 Tex. App. 341 (18¢3).
Tignor V. Toney, 13 Tex. Civ.-App. 518, 35 S. W. 88 (1891).
Fagan v. Vogt, 36 Tex. Civ. App. 528, 80 S. N. 664 (1904).
Barrett v. Govan, 241 S. W. 296, Tex. Civ. App. (1922).
Rosser v. Cole, 226 S. N. 510 (1921).

(4) TITLE TO CROP PRIOR TO
DIVISION

When the relationship between the parties is that of land-
lord end tenant, title to the crop produced is in the lessee or
tenant, and the lendlord has a statutory lien on the crop for
his rent. (See Art. 5222, Vernon' Texas Statutes, under next
heading.)

When the relationship is that of landlord and cropper, there

is no lien for the rent sin‘:e the landlord has an interest in !

Rogser v.
Johnson, 118 Tex.

the specific property.
(1920); Brown v.
543 (1929).

In the case of Rosser v. Cole (ante), the action was brought
by the landowner against the cultivator for refusal to make a

Cole (C. 4.), 226 S. W. 510
Rep. p. 143, 12 S. W. 24,
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division of the crop. The defense was & general denial and a
cross action for wrongful and malicious issuance of several
writs of sequestration. The court affirmed a judgment for the
defendant upon his cross action, holding that the parties were
tenants in common of the crop, and that, therefore, there was
no statutory lien in the landowner for his rent.

In Spurlock v. Hilbrun (C.A.) 32 S. W. 2d, 398 (1930), it
was held that under the statute the landlord has a lien for
advances superior to that of a prior mortgage executed by the
tenant. In that case the facts show that the relationship was
that of landlord and tenant.

When the relationship is that of landlord end cropper, they
are tenants in common of the crop [see under chart (3)], and
each has title to his undivided one-half thereof.

The landlord in a landlord-sand-tenant relationship does not
become the owner of the agreed share of the crop until it is
matured and divided. [Trimly § B.V. Rallway v. Doke, (C.4.)
152 S. W, 1174; Willioms v. King, 206 S. W. 106.]

(5) LIEN OF THE PARTIES ON
THE CROP ‘

The Texas Legislature in 1915 enacted a statute (Acts of
1915, p. 77), setting maximum rentals of one-third the value of
the grain, and one-fourth the value of the cotton where the
land was cultivated by a tenant who furnished everything except
the land, and neximum rentals of one-half the value of the
grain and one-half the value of the cotton where the landlord
furnished everything except the labor. The statute provided
that leases reserving rent exceeding those amounts should be
unenforcible, and that there should be no landlord's lien for
rent, and that if the landlord sought to collect more than the
maximum rentals, the tenant could recover double the full
amount of such rentals.

This statute was held unconstitutional by the Texas Supreme
Court in the case of Culberson v. Ashford, 118 Tex. 491, 18
S. W. 2d, 585 (1929). Following the decision in that case, how-
ever, the legislature re-enacted the rent limitations statute, )
eliminating the provision directly limiting rentals and author-
izing double damages, but providing that there should be no
landlord lien either for rent or for supplies furnished, where
the rental exceeded the shares named in the previous statute.

Wnile this statute has not been directly attacked, A. B.
Cotton in his Article on Regulations of Farm Landlord-Tenant
Relationships, IV Law and Contemporary Problems, pp. 508-511,
says that dicta in a series of cases before the Texas Court of
Civil Appeals indicate that the legislature has power under the
Texas Constitution vo abolish the landlord's lien, or to re-
strict it in any way in which it deems best for the public
interest. Commenting further on this statute, A. B. Cotton
says that since it has been held that the Landlord's Lien
Statute does not apply to a cropper's contract, (Brown v.
Johnson, ante, 1920; Rosser v. Cole, 270 S. W. 510, 1920), and
the landlord and cropper are tenants in common of the crop
[Horsley v. Noss, 1893; Tignor v. Toney, 13 Tex. (C.A.) 518, 35
S. ¥. 881, 1896], the landlord has no need of a lien. Conse-
quently, if he desires to secure a greater rental than the
statute permits, he only needs to make a cropping agreement
instead of a lease, and thus hold title to the crop, rather
than a lien on it, as security for his rent.

Where the relationship between the parties to a crop-sharing
contract is that of landlord end tenant, the landlord acquires
his statutory lien for rent by virtue of the following Article
in Vernon's Texas Statutes, 1936:

Article 5222.,—Al11 persons leasing or renting land or tene-
ments at will, or for a term of years, shall have a preference
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lien upon the property of the tenant, as hereinafter indicated,
upon such premises and for any rent that may become due, and
for all money and the value of all animals, tools, provisions,
and supplies furnished, or caused to be furnished, by the land-
lord to the tenant to make a crop on such premises; and to
gather, secure, house, and put the same in condition for mar-
keting, the money, animals, and tools, and provisions, and
supplies so furnished, or caused to be furnished, being neces-
sary for that purpose, whether the same is to be pald in money,
agricultural products, or other property; and this lien shall
apply only to animals, tools, and other property furnished or
caused to be furnished by the landlord to the tenant, and to
the crop raised on such premises. Provided, further, that all
persons leasing or renting lands or tenements at will, or for
a ‘term of years, where the landlord furnishes everything except
the labor and the tenant furnishes the labor, shall have a
preference lien upon the crop or crops grown on such premises
for any rent that may be due, and for all money, provisions,
and supplies furnished, or caused to be furnished, by the land-
lord to the tenant to make a crop on such premises; and to
gather, secure, house, put the same in condition for marketing,
the money, provisions, and supplies so furnished, or caused to
be furnished, being necessary for that purpose, whether the
same 1s to be held in money, agricultural products, or other
property, and this lien .shall apply only to the crop or crops
grown on the premises for the year in which the same is fur-
nished, or caused to ‘be furnished. . This Article shall not ap-
ply in-any way, or in any case where any person leases or rents
lands or tenements at will or for a term of years for asgricul-
tural purposes, where the same is cultivated by the tenant who
furnishes everything except the land, and where the landlord
charges a rental .of more than one-third of the value of the
grain, and more than one-fourth of the value of the cotton
raised on said land; nor where the landlord furnishes every-
thing except the labor and the tenant furnishes the labor, and
the landlord directly or indirectly charges a rental of more
than one-half the value of ‘the grain, and more than one-half
‘the value of the cotton raised on said land, and any contract
for the leasing or renting of land or tenements, at will or for
a term of years, for agricultural purposes stipulating or fix-
ing a higlier or greater rental than that herein provided for,
shall not carry any Statutory lien, nor shell such lien attach
in favor of the landlord, his estate, or assigns, upon any of
the property named, nor for the purposes méntioned in this
Article. (Acts 1874, p. 56; P.D. 7418¢; G.L. vol. VIII, p. 57;
Acts 1915, p. 77; Acts 1931, ch. 100, sec. 1, p. 171.)

Art. 5223 provides that such preference liens shell continue
as to the crops and as to the supplies so long as they remain
on the rented premises, and for one month thereafter, snd if
agricultural products:are stored in warehouses, the lien at-
taches so long as they remain stored, and that such lien shall
be superior to all liens exempting such property from forced
sale. o *

Art. 5225 provides that the tenant, while the rent and ad-
vances remain unpaid, shall not, without the consent of the
landlord, remove or permit to be removed from the premises so
leased or rented any agricultural. products produced thereon, or
any of the animals, tools, or property furnished as aforesaid.

Cropper's lien.—A statutory lien is given certain classes
of laborers, including farm hands, by Art. 5483, which provides
as follows:

Whenever any * * % cook, laborer, or farm hand, male or fe-
male, may labor' and perform any service * % % or any farm hand
under or by virtue of any contract or agreement, written or
verbal, with any employer * ® ® , in order to secure the pay-
ment of tha amount due or owing under such contract or agree-
ment, ¥ ¥ % the hereinbefore mentjoned employee shall have a
first lien upon all products or things of value ¢ % 2 that may
be created in whole or in part by the labor, or that may ‘be,
used by such -person or persons, or necessarily connected with
the performance of such labor or service * % % ., Provided that
the. lien herein given to ' a farm hand shall be subordinate to
the landlord's lien provided by law.

" Section 65%88,—The lien created by this chepter shall cease
to be operative after six months after the same is fixed, un-
less suit be brought within said time to enforce said lien.

There seems to. have been some doubt whether the preceding
sections would apply to a cropper because of the provisions of

Art. 5465, which are:

. for the first weeks wages within 30 days.
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Article 54656 —Payment of wages: Under the operation of this
law, all wages, if service be by agreement, performed by the
day or week, shall be due and payable weekly, or if by the
month, shall be due and payable monthly, all payments to be
made in the lawful money of the United States.

The doubt seems to arise from the language "all payments to

| be made in lawful money of the United States.™

The overwhelming authority is that a cropper is a "laborer, "
and certainly he is a "farm hand." He does not labor by the
day or week or month, but for the crop season, and it would,
therefore, seem that Art. 5465 does not take the cropper out of
the protection of Art. 5483, and that he does have a lien for
his wages, even if those wages be a share of the crop.

Purther, under the statutes it is provided that in order to
perfect a laborer's lien, the laborer must maké duplicate ac-
counts of the amount due him, presenting one to his employer,
and having the other filed with the county clerk within 30 days
after the indebtedness has accrued. However, in WXNeblett v.
Barron, 104 Tex. 111 (1911), the Court of Appeals held that a
farm hend working on the land at $1.00 per day, to be paid out
of the first cotton sold, would have to have filed the account
Upon the appeal of
this case to the Supreme Court, it was held that a laborer’'s
wages did not accrue within the meaning of the statute until
the first cotton was sold, the Court saying:

(The) employment was not for a fixed or a definite time, but
from its nature was wore or less indefinite, but for such time
as he would labor his compensation was fixed and measured at
the rate and sum of $1.00 per day for the time he so labored.
% % # The entire amount of the hire was to be paid when the
cotton, or the portion of the same first disposed of, was sold.
Therefore, the maturity of his demand was postponed by contract

between him and his employer for séveral months beyond the com-
pletion of his first month's work.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

The landlord is giw)en a statutory remedy in the event of a
violation of the contract by the cropper or tenant by Art. 5227
of the statutes, as follows:

When any rent or advances shall become due, or the tenant
shall be about to remove from such leased or rented premises,
or to remove his property from such premises, the person to
whom the rents or advances are payable, his agent, attorney,
assigns, heirs, or legal representative may apply to the Justice
of the Peace #* # # for a warrant to seize the property of such
tenant.

(The articles -following provide the method of procedure in
an action of distress.)

By Art. 5237 it is provided .that a tenant may not sublet the
premises without the consent of the landlord.. The article
reads: )

Article 5237, —Tenant shall not sublet. A person renting
sald lands or tenements shall not rent'or lease the same during

- the term of said lease to any other person without first ob-

taining the consent. of the landlord, his agent, or attorney.

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

Article 5286, Should the landlord, without default on the
part - of the tenant or lessee, fail to comply in any respect
with his part of the contract, he shall be responsible to said
tenant or lessee for whatever damages may be sustained thereby;
and to secure such damages to such tenant or lessee, he shall
have a lien on all the property of the landlord in his posses-
sion not exempt from forced sale, as well as upon all rents due
said landlord under said contract.

This would seem to apply solely to a tenant or lessee, and
not to a sharecropper. That the cropper does have a remedy
when the contract is violated by the landlord seems to appear
from the decision of the Supreme Court of Texas in the case of
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Crews v. Cortez, 102 Tex. 111, 113 S. W. 523, (1908). This
action was brought by the cultivator "to recover damages to the
extent of one-half the value of the crop planted and raised on
the land of Cortez by €rews." Under an agreement by which the
landowner was to furnish the necessary tools, teams, feed for
teams, and seed, the plaintiff planted and cultivated -a .crop
until forced to leave by threats of violence on the part of the
landowner. The defendant (the landowner) then appropriated
the erop and converted same to his own use. The question cer-
tified to the Supreme Court was:

Would the defendent in such & case be entitled to charge
against the plaintiff any part of the reasonable cost and ex-
penses of cultivating, gathering and marketing the crop after
the time that the defendant wrongfully and i1llegally took pos-
session and forced plaintiff to abandon the same?

In differentiating between the cases which the lower court
considered to have been in conflict, the court said:

In Rogers wv. McGuffey (96 Tex. 565) and in Wagoner v. Moore
and Stevens, 45 Tex. (C.A.) 308, the contracts were broken be-
fore any crops had been brought into existence and therein they

differ from Fagon v. Voght, 357 (C.A. 528), and Tignor v. Toney
{13 I.C.A. 518), in which the decisions were based on the dock-

et of wrongful and intentional conversion of personal property.-

® % % The damages which the plaintiff in this case is en-
titled to recover, on facts such as are found by the Jury and
the Court of Appeals, are to be ascertained as indicated in
Rogers v, HcGuffey, by finding the value of the contract to
him, or, in other words, of the pecuniary benefits which would
have accrued to him had he been allowed to perform it fully.
The claim asserted seems to be for the value of the stipulated
share of the materiel, crops, and we shall assume that it would
have constituted the entire compensation to plaintiff for fully
performing the contract had it been received as a result of
such performance.

The question arises, 1s he entitled to the value of all of
it when he was relieved of part of the labor, and, perhaps, of
other expenses that would have been necessary to further per-
formance? As was sald in Rogers. v. HcGuffey, such contracts
sometimes arc intended to furnish employment for the labor of
the tenant or cropper. The profit to be realized out of the
crops over and above the value of the labor and other outlays
expended in the making of them is therefore not all that is
contemplated in such contracts. Employment for the tenant or
cropper when secured is valuable, whether a profit over and
above such labor and other expenses is realized or not. And
this may be true as to the labor of members of his family which
he can control and utilize without extra expenses. ¥ ® #*  Such
contracts so far partake of the nature of those for personal
services as to make it just to take into consideration the
purpose by which the damages for breaches of those contracts
are ascertained, and, in cases where such results as we_have
just indicated have flowed from the breach, to deduct, not the
entire value of the labor that was necessary to making of the
crop, but only such sums as those thrown out of employment
could, by reasonable diligence, have earned thereafter. But
all other expenses, including those for hired labor, which the
cropper would have incurred in performing his part of the con-
tract should be deducted from the value of his share of such
crops as he would have made, for the reason that he would have
realized from the matured crop only the difference between the
value of his share and the cost of their production. % * ¥

The plaintiff did not have the right to recover the entire
value of the stipulated share of the crops.he would have made,
if, in order to make them, further expenditures, such as we
have 1indicated, would have been necessary on his part, but he
had only the right to recover the difference between such value
and the amount of such further outlays added to the deductions
to be made asg for such earnings in other employment as are
above indicated. PExpenses incurred by the defendant for labor,
and other things, in maturing and harvesting the crops are not
to be deducted in estimating the plaintiff's damages. The
plaintiff, if the facts be as found, 1is not charged with ex-
penses incurred by the defendant.

A cropper might also bring action for breach of contract
where the landowner has failed to carry out his part of the
agreement. .

In ¥atthews v. Foster (C.4.) 238 S, W. 317 (1922), the cul-
tivator brought an action against the landowner for breach of

" further necessary expenditures,
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contract to furnish him with a sufficient amount of money to
make a crop, buy graceries, etc., plaintiff agreeing to .culti-
vate the land and give defendant one-third of all crops pro-
duced and repay advances. On this appeal the court reversed a
Judgment rendered for the plaintiff because of improper con-
siderations as to damages, saying:

There is not only no allegation as to the value of the crops
that would have been produced, but also an utter failure to
show what appellee earned after he leased the land of the ap-
pellant. The measure of damsges in such cases 1s two-thirds of
the value of the crops which would have been produced less
not including the labor neces-

sary to mdture and gather the crops, and less such sums as
appellee may have earned in other employment.

VIRGINIA

(1) LANDLORD AND TENANT, WHEN

In a crop-sharing contract, if the effect of the arrangement
is to give the cultivator the possession of the land-—the ex-

clusive possession, as it is frequently stated—a tenancy is
created and the parties are landlord and tenant.

If the pos~
session is retained by the owner, there is no lease creating a
tenancy, and it is merely a cropping contract. The basic dis-
tinction is that the tenant has an estate in the land and the
"cropper" has none. [See (2) under chart.]

No set of words is necessary to constitute a‘lease, .and in
doubtful cases the nature and effect of the instrument must be
determined in accordance with the intention of the parties as
gathered by the whole instrument. Upper Appomattox Company v.
Homilton, 83 Va. 319, 2 S. E. 195; KNichie v. Lawrence, 3 Rand
571. ‘

(2) EMPLOYER AND CROPPER, WHEN

Where the relationship of master and servant exists, and the
occupancy of the premises is because of this relationship, the
accupant is generally considered merely as a servant and not as
a tenant. Va. Iron and C. Co. v. Dickenson, 143 Va. 260, 129
S. B. 228.

With regard to the relationship of employer and cropper,
Michie's Digest of Virginia Reports, vol. VI, p. 360 (1939),
makes the following observation:

Cropper not a tenant.—Where a landowner contracts with orne
to crop his land and to give him part of the crop after paying
all advances, and the crop has not been divided, such cropper
is not a tenant but a mere employee, and the ownership of the
entire crop is in the landowner.. Parrish v, Commonwealth, 81
Gratt. 1. The relationship was held not to exist in Lowe v.
Hiller, 3 Gratt., 205, 212, 213. In Rosen w. Sachs, 143 Va.
420, 130 S. E. 229, the evidence.was held not to show a lease,
and that the relationship of landlord and tenant did not exist.

(A lease) is to be distinguished from a license~—Very fre-
quently it is a matter of great difficulty to determine whether
the agreement under which the tenant holds is technically a
lease or & mere license. The decisions on this subject are
numerous and extremely difficult to reconcile. Hanks v, Price,-
32 Gratt. 107,110, :

In the matter of joint tenancy of the crops in a crop-sharing

i .éontract, Michie remarks:

Still greater difficulties often occur in deciding whether

' the agreement constitutes the tenant a lessee of the land, or a

mere joint tenant of the crop. Lowe v, Niller, 32 Gratt. 205,
is one of that class of cases in which this Court, after much
deliberation, held that under the contract there was no lease
but a mere joint tenancy in the crops raised on the land. Hanks
v. Price, 32 Gratt. 107, 110. .

A party in possession of land, but having no title thereto,
was authorized by the owner to rent it on shares. This was not
a lease as the reservation of a part of the crop was not inci-
dent to the reversion, and thus gave no right of distress.
Lowe v. Hiller, ante.
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The leading case in Virginia for many years that distin-
guished between tenant and cropper (or employee) is Parrish u.
Commonwea lth, 81 Gratt. I (1884). In that case the landowner,
Parrish, contracted with one Mitchell to grow a crop on his
land for which he was to receive one-helf of the crop, after
paying all advances. Before the crop was divided, it became
apparent that Mitchell's one-half interest would not pay the
amount of Parrish's account for necessary advances by him to
Mitchell. After the corn was gathered, Mitchell put 20 barrels
in Parrish's corn house and put the remaining 10 barrels, over
the protest of Parrish, in a tobacco house and kept the key.
Parrish at once asserted his ownership of the corn in the to-
bacco house, and nailed up the door in Mitchell's presence.
Mitchell attempted to remove the corn in the night, breaking
the door with an ax, whereupon Parrish shot and killed him.
The case arose from the appeal of Parrish from a verdict of the
lower court finding him guilty of murder in the second degree.
The ownership of the corn had a bearing on the result in the
Supreme Court because it affected Parrish's right to defend his
property within his curtilage. In reversing the lower court
and declaring the case to be one of justifiable homicide, the
Supreme Court said with regard to the ownership of the crop:

The contract of February 3, 1882, between Mitchell and
Parrish settles the status of Mitchell to have been that of a
mere employee or cropper. Parrish had furnished Mitchell with
a house and lot, free of charge, on a different place from that
on which Mitchell cropped for Parrish, and nearly a mile away.’
Mitchell was entitled to nothing until Parrish had been fully
reimbursed, out of Mitchell's share of the crops, for whatever
Mitchell might owe him for supplies and otherwise. He was,
therefore, no tenant. Parrish was to pay him for his services
and the arrangement .was only a mode of paying for Mitchell's
labor. 2 Kinor’s Inst. 159. * * ¥ There had been no division
of the crop. Mitchell, therefore, had no interest in the corn
or other crops. 7Taylor’s Landlord and Tenant, p. 21, Note 6,
and cases therg cited.

The Court, later in the opinion, continued:

And all questions as to the employee, in cases of contracts
similar to that between Mitchell and Parrish, being allowed to
interpose a bill of "Claim of Right" as an immunity to criminal
conduet, like Mitchell's, is expressly negatived by the decided
cases. State v. Jones, 2 dev. and Bat. 544; State v. Gay, 1
Hill 364. 1In the case of State v. Gay it was held that "One
who is entitled to a share of the crop for his services on
plantation of another is not a joint tenant, or temant in com-
mon with his employer in the crop produced. It is exclusively
the property of the employer though he has made an executory
contract to allow a certain portion of it to the cropper; and
the latter may commit larceny in stealing a part of the gath-
ered crop." :

The Court then dismisses the discussion of the relationship
between Parrish and Mitchell thus:

The tobacco house was in Parrish's curtilage, and it had,
therefore, all of the privileges and the protection of the cap-
ttal or dwelling house.  Blackstone's. Com. 225; Davis.! Criminal
law, 150.

This Parrish case is reported as being overruled in Fortune
v. Commonwealth, 133 Va. 669, 688 (1922), where the Court said:

Parrish's case, 81 Va. 1, is cited and relied on for the
Commonwealth. In that case the Court was divided, there being
a bare majority of onme for the majority opinion. The holding
of thet opinion on the subject of the relationship of Parrish
to the deceased cropper is in conflict with Lowe v. Hiller, 3
Gratt. (44 Va.) 205, 46 Am. Dec. 188 (1846), not cited in the
opinion, and is otherwise, as we think, unsound in its holding
with respect to the principles of law applicable to the facts
of that case, so that the Court as now constituted feels con-
strained to disapprove of such holding,.

Continuing, in the Fortune case, the Court said further:

However, of that case this should be said: "The decision
was based both on the ground that the killing was done in order
to prevent the aforesaid entry of the assailant into & building

35

within the curtilage, by breaking and entering, and that, too,
in the night time (which was held to have been a felony com-
mitted in the presence of the accused), and on the ground that
the killing was in self-defense.”

The Fortune case was stating the rule as it applied to an
alleged criminal act, and as it affected the defense, and with-
out regard to the relationship of the parties under the crop-
ping contract.

A1l of the subsequent cases citing the Parrish case turned
on & point of criminal law and evidence in a criminal case, and
have nothing to do with the relationship of employers and crop-
pers, or of landlords and tenants.

There is certainly room for doubt that the holding in the
Parrish case was overruled by this decision which turned prin-
cipally on the criminal features and not on the distinction
between a cropper and a tenant. In the Lowe v. Miller case
cited by the Court (decided in 1846), it was held (Syllabus):

Lowe being in possession of the land to which he has no
title, but which he was authorized to rent out for his own
benefit, makes a written contract with A to let to him the land
for a year upon the terms that Lowe shall find the tools to
work the land, and the seed to sow it, and A shall board him-
self and family and work the crop, and when it is gathered,
give one-half of it to Lowe. Held: this is not to be construed
a lease rendering rent in kind, as the reservation of the one-
half of the crop was not incident to the reversion and, conse-
quently, gave no right of distress. But the contract constitutes
the parties joint tenants of the crop raised.

It is difficult to see how this decision in the Fortune
case, citing the Lowe case, does actually dverrule the holding
in the Parrish case as to the relationship of the parties, and
the ownership of the crop.

In the Fortune case there was no question of any relation-
ship of landlord and tenant, or employer and employee, between
the parties, one of whom was shot in the chicken yard of the
other in a controversy over a payment for eggs. After 38 years
the Court seems to have gone out of its way to disapprove a
decision on & collateral issue in the Parrish case as to the
relationship of Parrish and Mitchell and the ownership of the
crop, when there was no guestion of the relationship of the
parties, or the ownership of any crop in the case being de-
cided. The argument of the Court citing the ancient Lowe v.
Miller decision (1846) was for the purpose of bolstering its
decision on & question of criminal law. It is believed that
the Parrish case is not overruled, and it certainly is still
cited in this and other States as authority, and its holding as
to the relationship of the parties is overwhelmingly sustained
in other jurisdictions.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

Michie's Virginia Digest, vol. VI,
in common as follows:

p. 103, defines tenants

A tenancy in common 1s where two or more hold the same land
with interests accruing under different titles; or accruing
under the same title but at different perilods; or conferred by
words of limitation importing that the grantees are to take any
distinguished share. Carneal v. Lynch, g1 Va. 114, 20 S. E.
9059, Patton v. Hoge, =22 Gratt. 443. They must hold by several
titles, not by a joint title, and occupy the same land or tene-
ments in common; from which circumstance they are called ten-

ants in common, and their estate a tenancy in common. Hodges
v. Thornton, 138 Va. 112, 120 S. E. 865. Unity of possession
is & requisite., Talley v. Drumheller, 135 Va. 186, 2115 S. 6.

517 (1923)-

Farming on shares: An agreement between two persons for the
raising of a crop on the land of a third, \iy his license and
permission, and for a division of the. crop between such two
persons, constitutes them joint tenants of the crop, and neither
can defeat the interest of the other by taking a conveyance of
the land from the owner. Lowe v. XNiller, 3 Gratt. 205 (1846).
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In Hodges v. Thornton, 136 Va. 112, the court held that:

The criterion in a tenancy in common is that no one knoweth
his own severalty; and hence the possession of the estate is
necessarily in common until a legal partition is made.

The cases cited by Michie above have no bearing on crop-
sharing contracts as such, with the exception of the case of
Lowe v. Miller [ante, under this chart, (2).]

[See (3) this chart and this Memorandum, under Mississippi,
pp. 18, 19.]

(4) TITLE TO CROP PRIOR TO
DIVISION

No Virginia cases have been found defining the title to the
crop in a crop-sharing contract prior to division, but the
overvhelming authority in the other States is that where the
r;elationship is landlord and tenant, title and i)ossession of
the crop is in the tenant prior to division, subject to the
landlord's lien for rent and advances. It is believed that
Parrish v. Commonwealth, 81 Gratt. p. 1, is still authority,
and that .where the relationship is employer and cropper, title
and possession of the crop is in the landlord at all times.
[See chart (2) and this Memorandum, pp. 34, 35.]

(5) LIEN OF THE PARTIES ON
THE CROP

Sec. 6454, Va. Code, provides that any owner or occupier of
land who contracts with any person to cul'tivate it, and makes
advances to his tenant or laborer, has a lien on the crop for
the advances in the year in which they are made, 'which lien has
priority over all other liens on such crop or share thereof.
He may enforce the lien by distress when the claim is due, or
by attachment when it is not yet due, in the same manner as for
the recovery of rent, 5522 and 6416. (These sec~
tions provide for distress and attachment.)

Sec. 6454 reads:

under Sec.

Sec. SUS4—Lien of landlords and farmers for advances to
tenants and laborers, priority: If any owner or occupier of
land contracts with any person to cultivate or raise livestock
on such land as his tenant for rent, either in money or a share
of the crop or livestock; or if any person engaged in the cul-
tivation of land shall make any advances in money, or other
things to such tenant or laborer, he shall have & lien to the
extent of such advances on all the crops or livestock, or the
share of such laborer in the crops or livestock that are made,
or seeded, or raised, grown, or fed on the said land during the
year in which the advances are made, which shall be prior to
all other liens on such crop or livestock, or such portion
thereof, or share thereof; and he shall have the same remedy
for the enforcement of such lien by distress when the claim is
due, or by attachment when the claim is not yet payable, as is
given a landlord for the recovery of rent under Sec. 5522 and
6416 * * * '

(The remainder of the section provides for affidavit before
a justice of the peace as to the amount of the claim, that it
is due, and is for advances made under contract to a tenant; or
if it be for attachment, then the. time when the claim will be-
come paysble, and that the debtor intends to remove the crops
or livestock from the land.)

When “the crops or livestock are subject to a lien of fiere
facias or attachment, whether a levy be actually made or not,
it is the duty of the person claiming a lien under this section
to render to the sheriff a complete and itemized statement un-
der oath of the claim for advences. Failure to render the
itemized statement bars the lien. )

' Any person, other than a landlord, making advences to anoth-
er person who is engaged in the cultivation of the soil, has &
lien on the crop raised during the year in and ebout the culti-
vation of which the advances were made, but only if there is an
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agreenient in writing signed by both parties, specifying the
amount advanced, or the limit beyond which advances may not go;
and if such agreement is docketed in the clerk's office. (Sec.
6452, Va. Code.) :

Sec. 6452 reads:

Sec. 6452—Lien on crops for advances to farmers, etc.—If
any person other than a landlord makes advances either in money
or supplies, or other things of value, to anyone who is engaged
in the cultivation of the soil, the person so making said ad-
vances shall have a lien on the crop which may be made or seed-
ed, and/or fruit or other crops maturing during the year upon
thé land in or about the ¢éultivation of which the advances so
made have been, or were intended to be expended, to the extent
of such advances; but the person making such advances shall not
have the benefit of the lien given in this Section unless there
is an agreement in writing signed by both parties in which
there 1is specified the amount advanced, or the limit to be
fixed beyond which any advances made from time to time during
the year shall not go, and the said agreement be docketed in
the Office of the Clerk of the County in which * ¥ % the land
lies * * * , (The remainder of the section relates to docket-
ing, priority, itemized statement of account.)

Sec. 6453 provides for the protection of such liens by in-
Junction. -

This section (6452) applies only to advances made by a per—
son "other than a 1ahdlord," whether advances are made to &
landlord or a tenant. It gives a lien on the crop but does not
fix the order of priority of the lien. The order of priority
is fixed by Sec. 6455. This section giving & lien on crops for
advances made by persons other than the landlord, must be read
in connection with Sec. 6454, ante, 1st col., and 6455. Reading
the three sections tbgether, it appears that liens given by
this section for sadvances made by one other than the landlord
are subordinate to prior deeds of trust which have been. duly

| recorded in the ‘absence of agreement to the confrary between

the mortgagee and the party making the advances. ¥cCormick v.

Terry, 147 Va. 448, 453; 137 S. E. 452.

Sec. 6455 is as follows:

Sec. 6U55—Lien of landlords and other recorded Iiens not
affected by lien given by Section 6452, nor exemption to poor
debtors: The lien provided for im Section 6452 shall not af-

fect in any manner the rights of the landlord to his proper
share . of the rents or his lien for rents or advances, or his
right of distress or attachment for the same, nor any lien ex-
isting at the time of making the agreement in said Section
which 1s required by law to be recorded, nor shall it affect

-the right of the party to whom the advances have been made to

claim such part of his crops as are exempt from levy or dis-
tress for rent. (Code 1887, See. 2497.)

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Any person obtaining advances upon & written promise to de~ |
liver his crops or other property in payment therefor, and
fraudulently refuses to perform such promise, is guilty of lar-

ceny under Sec. 4454, Va. Code. The section reeds:

Sec. U4E4—Failure to perform promise to deljver crop, deemed
larceny: If any person obtain from another an advance of mon-
ey, merchandise, or other thing upon a promise in writing that
he will send or deliver to such other person his.crop, or other
property, and fraudulently fails or refuses to perform such
promise, and also fails to make good such advances, he shall be
deemed guilty of larceny of such money, merchandise, or other
thing.

Sec. 4454-a makes the person entering into an oral or writ-
ten contract for personal services in end about the cultivation
of the soil, who obtains advances, with intent to injure his
employer, and fraudulently refuses or fails to perform such
service, or to refund the advances, guilty of a misdemeanor,
provided prosecution is begun within 60 days after the breach.

Sec. 4454~a reads:



'CROP-SHARING CONTRACTS

‘86c. H4BMia: If. any pérson enters into a contract of em-
ployment, oral of written, for the perférmance of personal
" gervice to be rendered within one year, in and about the culti-
vation .of the soil, and‘, at any time during the pendency’ of
such contra.et, "thereby obtains from the landowner, or the per-
son 80 engaged in the cultivation of the soil,
money or otber thing of value under such contract, with intent
to 1n4'ure or defraud his employer, and fraudulently refuses or
fails to perform such service, or to refund sald money or other’
thing of value 80 o'bta.:l.ned, h shall be. guAlty of a misdemeanor;
provided, that prosecutions herein shall be commenced within 60
days after "the breach of such contra.ct. (1924, p. 635; 1928,
P 368.,) .

It is unlawﬂxl for a person renting the lands of another,
elther for a share of. the crop or for a money consideration, to
remove any part of the crop without the -consent of the landlord
until the remt and- advances are satisfied. Such offense is a
misdemearior (Sec. 44‘55—&) .

Sec. 4455-a is as t‘ollows-

codo of 1942, Sac.“is-a-—-kuoval of crop by tenant before
~ront' and advances are ‘satisfiad, a misdemsanor: It shall be

unlawful for any person renting the lands of another,
for .a share of the crop ar for money consideration, to remove

therefrom without the consent of the landlord; any part of such

crop until the rents and advances are satisfied.

Every such offense sh'al‘l be deemed &. misdémeanor,
be punishable by a fine or imprisonment. '(1922, p. 491, )‘

Sec. 5429, Va. Code, provides that where rent is to be paid
in a share of the crop or thing other then money, and goods are
distrained for rent, the claimant of" the rent may sue out an
attachment and have the court, or a jury, ;f. either party re-
quires it, ascertain the money value of the rent, and the .court
will order the goods sold to satisfy such judgment.

advances of |

“1t, by the verdiet of a jury,

either .

and shall’
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Sec. 5429 is as follows:

B¥29—Remady when rent is to be paid in other thing
than money: Where goods are distrained or attached for rent
reserved in a share of the crop, or in any thing other than
money, the claimant of the rent having given the tenant 10

Sec.

. days' notice, or, if he be out of the county, having set up the

notice in some consplcuous place on the premises, may apply to

the Court to which the attachment is returnable * * * to ascer-
" tain the value in money of the 'rent reserved,

and to order a
sale of the goods distrained or attached. The Court will as-
certain * * # by its own -judgment, of, if either party require
the extent of the liability of
the tenant and the value in money of such rent and * * * other
Judgments.-

(The court also orders the goods distrained or attached, or
so much thereof as may be necessary, to be sold to pay the
amount of the judgment.)

Distress for rent will not lie unless the relationship of
landlord and tenant exists between thé parties. The right is
not only incident to that relation, but is dependent upon it.
(Church v. Goshen Iron Co., 112 Va. 694, 72 S. E. 685.)

(7) REMEDY, IF LANDLORD VIOLATES

AGREEMENT

“There is no statute giving a cropper a special lien on the
crop but, being a laborer, he would have a laborer's lien on
the part on which his labor was expended. He might also sue

‘for breach of contract if. the circumstances warranted. No
"'Virginia cases have been reported in which the cropper attempt-

ed to assert his rights.
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MEMORANDUM REGARDING-LEGAL RELATIONS AND RIGHTS OF PARTIES WHEN LAND OWNED

STATE

[¢Y)
Landlord end tenent, when

@) :
Employer and cropper, when

@
Tenants in common of the orop, when

The Alsbama Code of 1940 establishes
the legal relationship between the parties
when one party furnishes the land and the
other party furnishes the labor to culti-
vate 1ty as that of landlord and tenant;
and that. regardless of whether the party
furnishing the land also furnishes teams
to cultivate it, &nd other supplies. Ala-
bama Code, 1940, Title 81, Sec. 28. [See
this Memorandum (1), p. 1, Ala.]

The only exception is where persons
raise crops by joint labor contributions,
or joint material contributions, in such
menner as to make them tenants in common
of the crop.’ Alabama Code, 1940, Title 83,
Secs. 81 and 82. {See this Memorandum (1),
pe 1, Ala.] )

Whether the relationship is that of
landlord and tenant, or tenants in common,
depends on the intention of the parties as
shomn by their agreement and in the light
of the surrounding clmcumstances. Hand v.
Martin, 205 Ala. 338; 87-So. 529 (1821).
[See this Memorandud (3), p. 1, Ala.]

The relationship of landlord and
cropper, or landlord and laborer, is abol-
ished in Alabama by Title 31, Sec. 23 of
the Code of 1940, and the relation of
landlord and tenant is established, except
where the parties, by their agreement, be-
come tenants in common. Title 81, Sec. 28,
code; Stewart v. Young, 212 Ala. #26; 108
So. W4 (1826). (See this Memorandum, p.
2, Ala.)

"Tenants in common" are such as hold by
distinet titles, and by unity of posses-
sion. Words & Phrases, vol. &1, p. 318,
[See thig Memorsndum (3), p.1, Ala,],

Pergons farming on shares, or raising
crops by joint contributions, in such men-
ner as to make them tenants in common in
such. crops, each have a lien upon the in-
terest of the other for supplies furnished.
Code 1880, Title 33, sec.8l. The intent
of the parties is the controlling factor.:
Where one party to a farming contract was |
not only to furnish the land but to assist
in planting the same, and the other was to
furnish labor, teams and tcols, they were
held to be tenants in common. . Hand v. Mer-
tin, 205 Ala. 888, (1821); Stewart v,
Young, 212 Ala. (1925); (See this Memoran-
dum pp. 1,2, Ala.) Where a lendlord and ten-
ant agreed to purchase fertilizer to be
paid for out of the crop at the equal ex—
pense of each, they became tenants in com-
mon of the crop. Johasonv. NcFay, 1%
Ata. App. 170, 68 So. 716. See also:
Lufkin v. Daves, 220 Ala. 4u3; 125 So.
8l ‘(1930). [See this Memorandum (3), p.
1, Ala.]

ARIZONA . covvvrrinintannninninnnnnes

There is no statutory definition of the
relationship existing between the parties
where one having no interest in land owned
by another farms it in consideration of
recelving & portion of the products for
his labor. .No general rule has been fixed.
Courts consider: (a) Intention of the
parties [@8ray v. Robinson, % Ariz.24,
(1893)]; (1 public policy is best served
by interpreting the relation to be that of
landlord and tenant; Birmingham v. Rogers,:
46 Ark. 254; {c) manner of division of
crop; (d) stipulations in the agreement;
{e) the use of technical words of demise
has great welght; 8ray v. Robinson, ante;
(f) if the agreement confers exclusive
possession it is one of tenancy; (g the
duration of the agreement is material.’
The courts lean toward the landlord and
tenant construction. A. & E. Enc. Law,
2d. ed. vol. I8, -vol. 24, pp. 178, M6
and cases cited. (See this Memorandum,
p. 4, Ariz.)

If there is no language in the contract
importing & conveyance of any interest in
the land, but by the express terms general
possession is reserved to the owner, the
occupant is a mere cropper.: Gray v. Rob-
inson, U Ariz. 24, 33 Pac, 712. (See this
Memorsndum p. 4, Ariz.)

A cropper is defined as "one who, hav-
ing no interest in the lend, works it in
consideration of receiving a portion of
the crop for his labor,” in Gérrard Co. v.
Cannon, 43 Ariz. 14, 28 P. (2d) 1016, de-
clded In 1984, The court then quotes Gray
v. Robinson, ante, "under such & contract
the occupier becomes merely the servant of
the owner of the land, being paid.for his
labor in & share of the crop,"—and cites
Romerc v. Dalton (1886), 2 Arlz. 210, Ii
P. 863. .

In @ray v. Robinson, ante, the court
defined a cropper's contract generally as
one in which one agrees to work the land
of another for a share of the crops, with-
out cbtaining any interest in the land or
ownership of the crops before they are di-
vided."

(See this Memorandum, pp.4,5, Ariz.)"

Neither the statutes nor the decisions
in Arizona recognize the relationship of,
tenants in common between the parties to a
crop-sharing contract.

(For a discussion of tenants in common
in general see this Memorandum, pp. 18,
19, under Mississippi.)

ARKANSAS ...cciiiiivninncininnanan,

The relationship which exists between
the parties to & crop-sharing agreement
is governed by their intent, and is deter-
mined by the terms of their contract.. If
there is a demise or renting of the prem-
ises, the landlord to receive an undivided
interest in the crop as rent, the relation
of landlord and tenant exists.: (Tinsley
v. Craige, 54 Ark..3%G; 156 S.W. 897,
decided 1881) (See this Memorandum, p. 6,
Ark.) The numerous~ Arkansas cases,
consistently hold that where there is a
demise of the premises, or the landlord
receives his share of the crop as rent,
the relation is that of landlorad and
tenant, and title to the crop, before
division, is in the tenant, subject to
the landlord’s lien for rent and advances.’
Hammock v. Creekmore, 48 Ark. 264:([886);
Tinsley v. Craige, ante, {1891); Barn-
hardt v. State, 169 Ark. 5§67 (1925); Camp-
bell v. Anderson, 189 Ark. 671, 74 S.W.
(2d) 782, (tssng. (See this Memorsndim,
pp. 6, 7, Ark. Also see: Alexander v.
Pardue, 30 Ark. §36; Birmingham v. Rogers,
96 Ark. 254.

When the possession of land is not sur-
rendered, and the contract vests no inter-
est in it, the cultivator is a cropper,
and the title to the crop is in the land-
lord until finsl division.” (Tinsley v.
Craige, ante; Hammock v, Creelmore, ante.)
The distinction may be finely drawn be-
tween & tenant who pays hself of the crop
for the use of the land, livestock, feed
and tools, and one who makes & crop &s an
employee to whom these things are fur-
nished end who is given for his labor one
half of the crop to be grown by him, but
this distinction has been recognized by
the Supreme Gourt of Arkansas in meny in-
stances.: {Barnhardt v. State, (69 Ark.
5673 275 S.W. 809. Decided 1925.) (See
this Memorandum, p. 6, Ark.)

“In Tingley v. Craige, ente, the court
says in the opinion: If there is a demise
or renting of the premises, with a stipu-

lation that the landlord shall receive

his rent by becoming an owner in an undi-
vided interest in the crop, the relation-
ship of landlord and tensnt exists as to
the premises, and the parties are tenants |
in common of the crop.

If the contract between the landlord
and one making the c¢rop on his place;
shows that the parties intend to become
tenents in common, the title to the crop
vests as ‘any other chattels held in com-
mon * ¢ ¥, (Harnwell v, Ark. Rice Growers
Co-op Assn., 169 Ark. 622, 276 S.W. 371.)
(See this Memorandum, pp. 6, 7, Ark.)

Joint tenancy exists where a single
estate in real or personal property is
owned by two or more persons under one
instrument or act of the parties. [Fuller-
ton v. Storthz Bros., Inc., 190 Ark. 198,
77 8.W. (2d) 996.]

GEORGIA.....

The relation of landlord and fenant
exists when the owner of real estate
grants to another simply the right to
possess and enjoy its use, either for a
fixed time or at the will of the grantor,
and the tenant accepts the grant. No es-
tate passes and th¢ tenant hes only the
usufruct. 6a. Code ann., sec. 61-101).
Such contracts may be by parole for jany
time not exceeding one year; if for a
greater time they become tenancies at
will. 8Sec. 6I-102. Determining factors
in fixing the relationship are: (1) In-
tent, as shown by the agreement; (2)
whether there is a transfer of 'dominion
and control over the premises. Sauter v,
Crary, 116 8.€. 231 (@8a. App. 1923).
(See this Memorandum, p. 9, Ga.)

Where one is employed to work fora
part of the crop, the relationship of
landlord and tenant does not arise. The
title to the crop, subject to the interest
of the cropper therein, and the possession
of the land, remain in the owner. 0a.
Code ann. sec. 61-601, Croppers.

The most important factors in deter-
mining the relationship are the intent of
‘the parties and whether dominion or con-
trol of the premises passes to the culti-
vator.. If he receives his share of the
crop.as "wages," he is a2 cropper. If he
pays the landlord his share of the crops
as "rent,"” he is & tenant. (Sauter v,
Crary, ante.) See-also Appling v. Odom,
4§ Ga. 683 (1872). I8ee this Memorandum,
p. 8, Ga.)

No decisions have been found in Georgla
holding thet the parties to a cropper's
contract are tenants in common of the crop.]
In padgett v. Ford, |17 Ga., 508, 610
{1803}, "the Supreme Court of Georgia said: |
It is now the settled law of this State
that if one furnishes land or materials,
end anocther does the labor necessary to
produce the things to be sold, and the
latter recelves a part of the produce as
compensation for his services, no partner-
ship is created. # ¥ * The analogous rule
as to croppers, laid down in Appling v.
Odom, 46 Ga. 583 (See this Memorandum, Ge.,
p. 8.) has been codified. Civil Code, Sec.
3131."
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BY ONE IS CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS

@)
Title to crop pricr to division

®)
ILien of the parties on the crop

®
Remedy, if cropper violates agreement

@
Remedy, if landlord violates agreement

It has long been settled that the land-
lord's 1ien does not carry any right of
possession. of the crops as against the
tenant; that the tenant hes the title with
the right of possessim and cen meintain
detinue against the landlord. Kilpatrick
v. Harper, 119 Ala. 462; Stewart v. Young,
212 Ala, 4268 (1926). [Seée this Memorandum
@), p. 2, Ala.]

The- tenant's title and possession, how-
ever, is subject to the lien of the land--
lord for rent, supplies, and advances.
[See this chart, under (5), next.]

(In those States where the relation of
landlord and cropper still obtains, the
title to the crop, until final division,
is in the landlord.) '

Landlord's llen: Alebama fode, 1840,
Title 31, Sec. 15, gives the landlord a
paramount lien, with preference over all
other liens, on the crops grown on rented
lands, for the current year, and for ad-
vances to aid in raising the crops. Sec.
25 extends to subtenants of the chief
tenant the lien of Sec. 15, where the
chief tenant's crop is not sufficient to
satisfy the lendlord's lien. (For resum¢’
of Ala. decisions, see Memorandum, pp.
2, 3, Ala.) The sole remedy for en—
forcement of the lien is by attechment.
Compton v. Simms, 209 Ala. 287; Code, Ti-
tle 31, Sec. 20. (See this Memorandum,
pe 3, Ala.) )

Cropper's lien: "Croppers" having been
abolished by code, Title 31, Sec. 23, the
relation between the parties to a crop
sharing contract is that of lendlord end
tenant or tenants in common of the crop.
The tenant has title and possession of
the erop, subject to the landlord's stat-
utory lien, and needs no lien. Tenants
in common each heve a lien an the other's
share for contributions. Code, 1840, Ti-
tle 33, Sec. 81.

Since the Code of 1940, Title 31, Sec.
23, there is no relationship of landlord
and cropper, in Alabama.’ When a tenant,
without just cause, fails or refuses to
plant the crops, he may be required to
vacate the premises at the election of
the landlord; and the landlord may recover
possegsion by action of unlawful detainer.
(Code [840, Title 31, Sec. 24.) (See this
Memorandum, p.- 3, Ala.) When a tenent
abandons or removes from the premises,
the landlord may seize grown or growing
crops, whether the rent is due or not, and
cause them to be cultivated, in order to
pey his rent and edvances. The tensnt may
redeer the seized property, before sale,
by tendering the rent, advances, and ex-
penses of cultivation. (Code (940, Title
31, Sec. 13; Heaton v. Siaten, 25 Ala,
App. 8, 181 80. 267.) (See this Memoran-
dum, p. 3, Ala.) Willful failure to culti-
vate at proper time constitutes abandon-
ment. The burden of proving abandonment
is on the party.asserting it. It is a
question for the jury. {Heatonv. Slaten,
ante.

The relation being that of landlord
arndl tenant, or tenants in common, the ten-
ant would find his remedy for violation
by the landlord in the general law.’ There
is no speciel statutory provision relat-
ing to the rights of the tenantin a crop-
ping contract. Where the parties are ten-
ants in common, they may proceed under
Code {940, Title 33, Sec. 81. [See (3),
this chart.]

The title to the crop prior to division
is determined by the relationship of the
parties; that is, where they are landlord
and tenant title to the crop is always in
the tenant, subject to the landlord$
1ien, until final division; where they are
employer and lsborer {or cropper), title
is in the landlord at all times prior to
actual division.” [See under (1) and (2)
of this chart, and this Memorandum, p. 5,
Ariz.)

-The relationship of the parties con-
trols the title, and that relstionship is
determined by intent as interpreted in
the light of the circumstances in each
case.. Where there is no demise of the
premises the owner retains title and pos-
session and has title to the crop.’ Where
there is'a demise, the relationship of
landlord and tenant results; and the ten-
ant, has title and possession of the crops,
subject to the landlord's lien for rent
or edvances, or both.. [Z§ Cyc. i464; Gray,
v. Robinson, ante; Gerrard v. Cannon
((IQS'I), 43 Ariz. 1%, 28 P. (2d) 1016]
Sea this Memorandum, pp. 4, 5, Ariz.)

Where the relation of landlord and
cropper exists the lendlord has title and
possession of the crops until) final divi-
sion, and no lien is necessary. [See un-
der (4) this chart.) .

The landlord has a statutory lien on
the crops growing or grown on the leased
premises for rent thereof, and that
whether payment is to be in money, prop-
erty, or products of the premises, and
also for the faithful performance of the
lease.” Such lien continmues for 6 months
after the expiration of the term of the
lease.” It extends to subleases and as-
signees, and may be enforced by action to
recover possession, or by replevin against
one to whom the crops were delivered by
the tenant while rent was unpaid. (Ari-
zona Code, 1939, Sec. 71-306; Scottsdale
Ginning Co. v. tongan, 24 Arjz. 356. De-
cided In. 1922.) (See this Memorandum, p.’
6, Ariz.) He does not waive his lien by
br ng suit in equity to foreclese.-
[Gila water Co. v. International Flnance
Corporation, I3 Fed. {2d) p. 1. (1926)]
(See this Memorandum p. 5, Ariz.)

No actunl decisions of the Arizona
courts defining the remedy of the land-
lord when the cropper violates the con-
tract have been found. Other State courts
have held: The cropper cannot recover for
partial performance, and his interests be~
come vested in the landlord, divested of
any lien which may have attached (Thigpen
v. Leigh, 93 N. C. §7); if the cropper
fails to begin or continue the work, with-
out good cause, the landiord may maintain
forcible detainer and dispossess him
(Wood v. Garrison, 23 Ky. L. Rep. 295, 62
$.W. 728); if the cropper takes the crop
from the possession of the landowner,
without his comsent, such taking is lar-
ceny, robbery, or other offense, accord-
ing to the circumstances. (Parrish v,
Com., 81 Va. I.). (See this Memorandum,
p» B, Ariz.)

¥here the parties are employer end
cropper, the cropper is a laborer and re-
celves a share of the crop es wages. Un-
der Sec. 62-215, Arizona Code of 1939, a
laborer's claims for wages take priority
over levies and attachments. Sec. 62-215:
"Wages to take priorifty over attachments
and levies—Procedure: In case of levy
under execution, attachment, and like
writs, except where such writ is issued
in an action under this article, any
miner, merchant, salesman, servant, or
laborer who has e claim against the de-
fendant for labor done may give notice of
his claim, sworn to and stating the amount
thereof, to the creditors and defendant
debtor, and to the officer executing the
writ, at any time within three days be—
fore the sale of the property levied on.
® %= &7 (The Statute then sets out the
procedure to be followed.) .

Title to the crop prior to division,
where the parties are not tenants in com-
mon, is clearly defined in a long line of
Arkansas decisions, and 1is determined
solely by the relationship of the parties
to a cropping contract.” When the relation
is that of landlord and tenant, title and
possession of the crop is in the tenant,
prior to final division.. When the rela-
tion is that of employer and cropper, or
laborer, title and possession of the crop
is in the landlord or employer at all
times prior to final settlement and divi-

sion. [See the cases cited under (1) of
this chert.] (See this Memorandum p. 7,
Ark.)

Every landlord has a statutory lien
upon the crops grown upon the demised
premises in any year for rent accruing
during that year, and such. lien continues
for 6 months.” Landlords also have a lien
for advances to enable the tenant to make
the crop.’ Such liens have preference over
any mortgage of the crop by the tenant.
(Pope's Digest, Secs. 8845, 8846; Neal v.
8randon, 70 Ark. 79; Commodity Cr. Corp.
v. Usrey, 199 Ark. 406, 133 S.W. (2d) 887;
(Dec. 1939).] (See this Memorandum, pp.’
7, 8, Ark.) )

Sec. 8820, Pope's Digest (Sec. 6864, C.
& M. Digest) provides sn "absolute lien”
for laborers who perform work or labor on
any "object, thing, material or property,"
for such labor, subject to prior liens
and the landlord’s lien for rent and sup-
plies. This statutory lien is superior to
contractural liens even though the latter
be prior in.point of time. Carraway v.
Phipps, 191 Ark. 826, 86 S.W. (2d) I2.
Decided September, 1935. (See this Memo-
randum, p. 8, Ark.)

| 8. W. 32;

If a laborer, without good cause, aban-
don an employer before the completion of
his contract, he becomes liable to such
employer for the full amount of any ac-
count he may owe him, and shall forfeit
to his employer all wages or share of crop
due him, or which might become due him
from his employer. Pope's Digest, Sec.
8842, (Act Mar. 21, 1888). The courts
hold that where a sharecropper abandons
his crop it is forfeited to the landiord.
Crawford v. Slatten, 155 Ark. 288, 2%%
Rand v. Walton, 180 Ark. 43l;
Lathem v. Barwick, 87 Ark. 328. (See this
Memorandum, p. 9, Ark.)

If an employer shall, without good
cause, dismiss a Jaborer prior to the com-
pletion of his contract, unless by agree-
ment, he shall be liable to such laborer
for the full amount that would have been
due him at the completion thereof, and
such laborer is entitled to the lien pro-
vided in Sec.'8838 (Pope's Digest) for the
enfortement of such liability (Pope's Di-
gest, Sec. 8841).

Under Sec. 8828, the laborer (or
cropper) may mortgage so much of the crop
as may be equal to his interest in it at
the time, if the employer fails or refuses
to furnish supplies agreed upon.

Whenever .the relationship of landlord
end cropper exists, the statute itself in-
vests title and right %o control crops
growing or grown by the cropper in the
[ Yandlord, until he has received his part
of the crop send hes. been fully paid for
all advances to the cropper in the year

(Ga. Code Ann. Sec. §3-502) In a land-
lord and tenant relationship the tenant
acquires possession and control over the
premises for the term, and in making the
crop performs the labor for himself, Ti-
tle and possession of the crops are in
him, subject to the landlord's liem for
rent, and for advancés. (Sauter v. Crary,
ante.) (See this Memorandum, p. 9 Ga.)
. (Ga. Code Ann. 1888, Sec. 61-201, 61-202.)

the crops were made to efd in making them.:

Sec. 61-201, Ga. Code, 1933, gives a
landlord a special lien, by contract in
writing, for advances to tenants for the
purpose of making crops.. Sec. 61-202
gives landlords the right to secure them-
selves from the crops for stock, supplies,
and utensils on terms agreed upon between
the parties, and then provides that the
lien shall arise by operation of law when
the relation of landlord and tenant ex—
ists, as well as by speclal contract in
writing, whenever such articles are fur-
nished; and further provides that when
the lien arises by contract in writing
such contract shall be assignable by the
landlord, end may be enforced by the as-
signee. (See this Nemorandum, p.10, Ga.)

The cropper, as a "laborer® may main—

When a cropper unlawfully sells or dis-
poses of any-part of the crop, or excludes
the lendlord from possession of the same
while title remeins in him, the landlord,
by statute, has the right to repossess
such crop by possessory warrant, or any
other process of law. (Ga. Code 1933,
Sec.' 61-508.)

Persons purchasing corn or cotton in
the seed from croppers who have no right
to sell, after notice in writing by the
landlord or employer, are gallty of & mis-
demesnor.. {Code, 1938, Sec.61-9902) )

Croppers selling or disposing of eny
part of the crop, before the landlord has
received his share in full for all ad-
vances in the year in which the crop was
mede, and to ald in m it, are guilt;

tein an action to enforce his statut
laborer's lien. [Ga. Code [988, Sec.
1801-1808; McElmurray v. Turner, 12 S.E.
959 (Qa. 1890).] (See this Memorandum,
ps 10, Ga.)

of amisd . (Code 1933, Sec. 61-9904.
(See this Memorandum, p.11, Ga.)

- Sec. 61-9904, Ga. Code 1933, provides
that a landlord who refuses to deliver, on
demand, to the cropper the part of the
crop coming to him, or its value, after
payment of all advances made, shall be
guilty of a misdemeanor. When the land-
lord refuses to perform his part of the
contract, the cropper may obtain necessary
supplies, complete the crop, and hold the
landlord's share for actual damages or he
may sue for his special injury, including
services, or, at the end of the harvest,
he may sue for the full value of his share
of the crop, or what his share.would rea-
scnably have been. (Pardue v. Cason, 22
6a. App. 28% J S.E. 16; Russell v. Bish-
op, 110 S.E. ..4.) (See this Memoranduh,
pp. 11, 12, Ge.)
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STATE

&
Landlord and tenant, when

@)
Employer and cropper, when

(&)
Tenents in common of the crop, when

KENTUCKY....coviiiiiiiaiiinnnnienns

Under a crop-sharing contract, in Ken-
tucky, if there is a demise of the prem-
ises, or if possession and control of the
land passes from the landowner to the cul-
tivator for a term, the relationship is
that of landlord and tenant. [Redmon v.
Bedford, 80 Ky. I3 (1882)] In that case
the Court said: "The use of land under
like contracts is common within this State,
and it is evident from the provisions of
the statute referred to (sec. 1, art. 5,
chap. 66, Kentucky stat.) thet the relation-
ship of landlord and tenant exists in such
cases although no defined term is to be
found in the contract between the parties
* %% " (See this Memorandum, Ky. p. 12.)

The leading case of the very few re-
ported cases in Kentucky, Wood v. Garrison,
139 Ky. 603, holds that where the landlord
was to furnish the land, barn, tenant
house, and pasture for a horse, and the
cultivator was to do all of the necessary
work to raise a crop of tobacco, which was
to be shipped and sold by the landlord, and
who was to pay one-half of the proceeds to
the cultivator, the relationship between
the parties was thet of employer and crop-
per, under Sec. 2327, Ky. General Stat.
The Court cites Harrison v. Ricks, 71 N.C.
7, where It wus said, "A cropper has no es-
tate in the land; that remains. in the land-
lord; consequently, although he has in some
sense the possession of the crop, itis
only the possession of a servant and is in
law that of the landlord ¥ * * ," (See
this Memorandum, Ky. p. 12.)

In Kentucky there is no statutory or
Judicial determination of the relationship
of tenants in common as between a land-
owner and the person cultivating the land
for 4 share of the crops. For a general
discussion of the tenant-in-common rela-
tionship (See this Memorandum, Miss. pp.
18, 19.)

Tiffany, in his work on "Landlord and
Tenant,"” comments on the relationship as
follows: "A number, perhaps a majority,
of the courts recognizing the possibility
of loss by one party of the share to which
his claeim entitles him if the whole title
is regarded as vested in the other, have
asserted the doctrine that before division
the two parties are tenants in common of
the crop ® ® * | this view being, perhaps,
more frequently based on grounds of expe-
diency then upon the construction of the
particular agreement." (See this Memoran-
dum, Miss. p.18, and cases there cited.)

LOUISIANA

In Louisiana where land owned by one
person is cultivated by another for a share
of the crop, the trend of the decisions is
to call the relationship between the par-
ties one of landlord and tenant. Art.
2671 of the Civil Code of lLa., Sec. 5065
and 6602, recognizes that land may be
leased for a share of the crop, and the
relationship of landlord and tenant, or
lessor and lessee may be created. Jones v.
Dowling, 125 So. 478 (1929); Lalanne Bros.
v. McKinney, 28 La. Ann. 642 (1876); La.
Farm Bureau v, Clark, 160 La. 294, 107 So.

5.

In Busby v. Childress (La. App.), 187
So. 104 (1938), the Court held where it is
not shown that there was an agreement that
persons cultivating the land of another
are to receive a share of the crop, or
proceeds thereof, in lieu of wages, or
circunstances are such as to show that
that was the intention of the parties, the
contract is considered a contract of
lease.

One who cultivates land belonging to an-
other for a share of the crop is a "crop-
per," or hired laborer, if the share to be
received by him is in lieu of wages for
his labor, and if control and dominion of
the premises remain in the landowner. A
share-cropper's contract is one in which &
person agrees to work the land of another
without obtaining any interest in the land
or any legal possession of the premises
further than as an employee.

Holmes v. Payne, & La. App. 345 (1926);
Bres & 0'Brien v. Cowan, 22 La. Ann. 488;
Lalanne Bros. v. McKinney, 28 La. Ann. 642,
(See this Memorandum, La. p. 15.)

In Louisiana there does not seem to be
any specific recognition of the relation-
ship of tenants in common as applied to &
landowner leasing land to another for a
share of the crop, or payinga share of
the crop as wages for the labor of culti-
vating the land.

The Court, lhowever, on a rehearing of
Jones v. Dowling, 125 So. 478 (1929} stated
in the opinion: M"After careful considera-
tion * ¥ * we are convinced that we have
cérrectly held that the interveners, the
share tenants of the defendant, did not
bear to him the relation of employers to
employer, but that of lessees to lessor,
and are entitled to their proportionate
shere of the cotton raised by them as co—
tenants with the defendant.” (See this
Memorandum, p.14, La.)

MISSISSIPPI............

The decisions in Mississippl are in
conflict, but the cleer trend is toward
holding the relationship between the par-
ties to a share~cropper contract tobe
that of landlord and tenant. Schlicht v,
Callicott, 76 Miss. 487 (1898). Alexander
v, Zeigler, 84 Miss. 560 (1504). Willlams
et al v. Sykes, 170 Wiss. 88 (I934). (See
this Memorandum, pp.17,18.) ‘The controlling
consideration in every case must be the
intention of the parties. In the latest
case, Williams et al v. Sykes, the court
said: "It is clear to us that the rela-
tionship between the landowner furnishing
a house, land, and farm implements, and
the share cropper furnishing the labor, is
properly the relationship of landlord end
tenant, and that the tenant has the right
to the possession of the crops grown, sub-
ject to the landlord's lien.” (See this
Memorandum, pp.17,18.) The relation of em-
ployer and cropper, or laborer, does, how-
ever, exist, as will be seen under the next
heading.

While the trend of the judicial deci-
sions in Mississippi is clearly toward
holding the landlord and tenant relation-
ship to exist in share-cropping contracts,
the relationship of employer and cropper,
or laborer, does exist. "Croppers" are
clearly recognized in so late a case as
Jackson v. Jefferson, 171 Miss. 774 (19365),
where it was said: "Where a tenant was
authorized to sell the crop free from the
share-cropper's lien, and to turn buyer's
checks over to the lendlord for collection,
and the landlord was to turn back to the
tenant amounts due croppers, to be turned
over to them, croppers' liens, though
waived as to the buyers of the crops, were
not waived as to the proceeds in the hands
of the tenmant or landlord. Where there is
no demise of the premises, and the share
of the crop goes to the cultivator in lieu
of wages, the parties are employer and la-
borer, or "cropper." (See this Memorandum,
Miss. p. 18.)

In some cases, even though the cultiva-
tor is expressly stated to be a tenant, &
tenancy in common of the crop is recognized
as ex)iscing. (See this Memorandum,
p. 18.

The case of Doty v. Heth, 52 Miss. 530
(1876), held: "Exactly what relationship
is created between the parties by a con-
tract to crop on the shares is difficult
to define. Somewhat extensive examination
of the cases indicates that they are usu-
ally regarded as constituting the parties
tenants in common of the crops % ® ¥,
But in spite of Doty v. Heth, which was
overruled, it 1s difficult to see how @&
cropper having no demise or any estate in|
the land and receiving only a share of the
crop "in lieu of wages,” could be a tenant
in with the land or have "un-
divided 'possession of the crop.” In other

words, how can a share of the crop, which | ~

is to be delivered to the cultivator as
wages, be regarded as belonging to him be-
fore such delivery? (See this Memorandum,
pp. 18, 19.)

MISSOURY....oovvuiiiiiiniinnniennss

It is well settled in Missouri that
where in a crop-sharing agreement posses-
sion of the premises passes to the culti-
vator, the relationship of the parties is
that of landlord and tenant. In the ear-
liest reported case [Johnson v. Hoffman, 53
Mo. 504 (1873)], the court held the mate-
rial question to be whether the agreement
between the parties was a lease whereby
the possession of the farm was transferred
to the cultivator, or simply an agreement
by which he was hired to cultivate the
farm on shares, the defendant at all times
holding the possession. 50 years later,
in the case of Jackson v. Knippel, 246 S.W.
1007, the court held "The most important
criterion in arriving at the intention of
the parties and the consequential relation-
ship created, is: Which party was entitled
to the possession of the land? If it wes
the Intention that the landowner should
part with ® % % the possession of the land
for the purpose of cultivation, then ¥ * #
the relation between the parties is that
of landlord and tenant.” (See this Memo-
randum, p. 20.)

The relation of employer and cropper
comes into existence when a cultivator of
the land receives no demise of the prem~
ises, and possession and dominion over the
same remain in the landowner, the cultiva-

| tor to recelve wages in the form of an

agreed portion of the crop raised. In
Pearson v. Lafferty, 197 Mo.App. 123
(1947), the court held that where one cul-
tivated land under an agreement to give
the owner one-half of the crop, without
renting the land for any fixed period, and
without possession to the exclusion of the
owner, he was a mere "cropper,™ and not a
tenant. (See this Memorendum p. 21.)

There is considerable opinion in the
reported Missouri ceses holding the rela-
tionship between the landowner and the
cultivator under a share-cropping contract
as one of tenants in common of the crop. |
In Pearson v. Lafferty, ante, the court
said: "Apart from divergencies in the re-
sults reached in the cases due to differ—
-ences In the various agreements involved,
there 1s considerabie conflict in authority
as to the respective interests or rights
of the owners and the cultivators, or
croppers, in and to the crop itself. It
appears that the trend of judicial author-
ity is to hold that & contract whereby one
is allowed use of land to cultivate, the
owner to have a share of the produce for
its use, will, in general, at least, create
a tenancy in common in the growing crop;.
and this is saild to be so whether the.|
agreement operates as a lease or a mere
'cropping contract.'” (See this Memoran-
dum, p. 21, and same heading under Miss.
pp. 18, 19, and cases there cited.)
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BY ONE IS CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS—Continued

@
Title to crop prior to division

(5)
Lien of the parties on the crop

®
Remedy, if cropper violates agreement

@)
Remedy, if landlord violates agreement

Under Sec. 2325, Ky. Stat. 1936, it is
provided: "Acontract by which a landlord

‘| is to receive a portion of the crop

planted, or to be planted, as compensation
for the use or rent of the land, shall
vest in him the right to such a portion
of the crop when planted as he has con-
tracted for * * % ," It would seem, then,

1 that title to the part of the crop con~

tracted for vests in the landlord as soon
o5 the crop is planted. (See this Memo—
randum, Ky. p. 13.)

The title to the ecrop before division,

{ where the cultivator is a "cropper," is

. in the landlord. In the case of Wood v.
@arrison, 189 Ky. 603, the court cites
Woodfall's "Landlord end Tengnt," as fol~
lows: "It 1s frequently admitted® & %
that under a pure and unqualified crop-
ping contract the entire legal ownership

| of the crop is in the owner of the land

until division.
p.13.)

(See this Memorandum, Ky.

The Ky. Stat. (Sec. 2323 and 2324),
provide that: "The landlord shall have a
superior liem, against which the tenant
shall not be entitled to any exemption,
upon the whole crop of the tenant raised
upon the leased or rented premises, to
reimburse the landlord for money or prop-
erty furnished to the tenant to enable
him to raise the crop, or to subsist while
carrying out his contract of tenancy
# % & ., The landlord may enforce the
1ien # #* * by distress or attachment."”

Sec. 2317 provides that the landlord
shall have a "superior lien” on the crops
of the farm or premises rented for farm-
ing purposes, end the fixtures, household
furniture, and other personal property of
the tenant * # * for not more than one
year. {See this Memorandum, Ky. p.13.)

There 1is no special provision for
a cropper's lien, but he would have a
laborer's lien for his labor in making
the crop, and if denied his share,
could bring action for breach of con-

In interpreting Sec. 2327, Ky. Gen.
Stat., the Court of Appeals in Hickman v,
Fordyce (1918), 179 Ky. 737, states:
" % % % When a tenant has failed or re-
fused to perform the labor or services he
agreed to perform, or to do the thing he
agreed to do, and within the time agreed
upon, landlord is entitled to repossess
himself of the premises under a writ of
forcible detainer.”

The landlord is further protected by
Sec.” 1348, Ky. Stat., which provides a
fine and liability for dameges where a
person wilfully entices or influences a
laborer to abandon his contract. (See
this Memorandum, Ky. p.13.)

"No statutory provision, nor case di-
reetly in point, is found in Kentucky
which give any specific remedy to the
cropper when the landowner violates the
contract. In Missouri the cropper could
sue for breach of contract if the land-
omer refused to permit him to take his
share of the crop. (Beasley v. Marsh, 30
S.W. 2d, 747, decided in (931.) In Ken-
tucky the cropper doubtless could proceed
under the general statutes for breach of
contract.

| statute that the crops belong to the lend-

lord and the tenant in the proportion

agreed upon between them. (Act No. 21

1908, which is Sec. 5065, La. Gen, Stat.
Lessee's crops for the current year

1 cannot be held to pay any debt of the

landowner, or any mortgage which may have
been recorded after the lease. (Ssc.
6602, La. Gen. Stat.)

¥here the relationship is that of land~
owner and cropper, it is to be inferred
from the few cases reported that title to
the crop remains in the landowner until

| final division under the terms of the

a landowner leases land for a part of the
crop, that part agreed upon between the
parties 1s at all times the property of
the landlord. The landlord, therefore,
needs no lien for rent as he holds title
to his part of the crops at all times.

A cropper receiving a part of the crop
in lieu of wages is a laborer and is en-
titled to a leborer's lien, and specifi-
cally is given the right of provisional
seizure under Sec. 2147, Louisiand General
Sta)tt.ut,es. (See this Memorandum, La. p.
16.

See Sec. 5139, La. Gen. Stat., where

tract. (See this Memorandum, Ky. p.
13.)
Where the relationship is thet of Act. No. 211, 1808, being La. Gen. Sec. 4384, La. Gen. Stat. (Dart), makes The cropper being a laborer, has a
landlord and tenant, it is provided by | Stat., Seec. 5065, provides that whenever | it a misdemeanor for a third person to | laborer's lien on the crop produced by

interfere with, entice away, or induce &
tenant or hired hand to leave the services
of the employer, or to ebandon the land.
(See this Memorandum, 1a. p. 16.)

The landlord is further protected
against the holding over of a laborer or
cropper on the cultivated land by Sec.
6606.1 of the Gen. Stat., after the occu-
pahey or possession shall have ceased.
La. Gen. Stat. (Dart), Sec. %384, 4385,
and 1291, 1293.

It is also unlawful for any person to
go on the land of another in the night
time to assist in moving & laborer or

him, end in Louisiana he may obtain & writ
of provisional seizure under Sec. 2147,
Ia. Gen. Stat. (Dart). This section reads:
"In addition to the cases in which provi-
sional seizures are allowed by the law,
the right to such remedy shall be allowed
to leborers on farms or plantations when
they shall sue for their hire, or may fear
that the other party is about to remove
the crop, in the cultivation of which
they have labored, beyond the jurisdiction
of the court.” .

Sec. 5139 provides that in any case
instituted by a laborer for the recovery

depends upon the relationship of the
parties. Where that relationship is
landlord and tenant, it 1s everywhere es-
tablished that the title to the crop is
in the tenant, subject to the landlord's
lien for rent. Where the parties are
held to be tenents in common, as they mey
be in Mississippl, as seen next above,
they have joint possession and ownership.
When there is no demise of the premises,
and the landowner retains dominion and
control, agreeing only to pay the culti-
vator a fixed portion of the crop in lieu
of wages, title to the crop remains in the
landowner at all times prior to division
' thereof. (See this Memorandum and cases
cited on p. 19.)

glves the employer and the "cropper" or
"laborer" each a lien on the interest of

the other for advances on the one hand,.

and wages on the other. This section
reads: "Every employer shall have a lien
on the share or interest of his employee
on any erop made under such employment
for all advances of money and for the fair
market value of other things advanced by
him, during the existence of such employ-
ment; and every employee, laborer, crop-
per, part owner, overseer, Oor manager, or
other person who may aid by his labor in
making any crop, shall have a lien on the
interest of the person who contracts with
them for such labor for his wages, share,
or interest in such crops, whatever may
be the kind of wages * * * ." In addition
the landowner is given a paramount lien
for rent by Sec. 2186 of the code (See
this Memorandum, p.19). It is also mwade
a misdemeanor for any person with notice
of either lien to remove or sell such

products with intent to impalr such lien.:

{(See this Memorandum, p. 20.)

agreement.. (See this Memorandum, La. p. | the laborer's right to sue for wages is | tenant therefrom. (Sec. 1291, La. Gen. | of wages, it is competent for the judge,
] 15.) ’ recognized.” (See this Memorandum, La. p. | Stat.}) (See this Memorandum, La. p.16.) | upon epplication of either party, to try
16.) the case after three days' service of the
citatiar. (See this Memorandum, La. pp.

16, 17.)
Title to the crop prior to division Sec. 2238 of the Miss. Code of 1930 Where a tenant, or a "cropper,” vio- There is no specific provision for any

lates the agreement with the landlord, the
latter may have recourse, under Sec. 2198
and 2237 of the code, by obtaining an at-
tachment when he verily believes that his
tenant will remove the products from the

,leased premises before the expiration of

his term. Also, if a tenant in arrears
for rent deserts the premises so that
sufficient distress cammot be had to pay
the arrears, a Justice of the Peace may
put the landlord in possession of the
premises.” The landlord can maintain an
action for damages against a purchaser
with notice of products subject to the
lien for rent. Cohn v. Smith, 64 Miss.
816; see this Memorandum, p.20.)

remedy for the cropper if the landlord
violates the contract. Under Sec. 2238
(See this Memorandum, p.19), he has a
lien "¥ % ¥ on the interest of the per-
son who contracts™ with him for his wages.
The cropper, no doubt, could bring action
for breach of contract where the landlord
had violated his agreement.

It is apparently settled in most juris-
dictions, and certainly in Missouri that
in an agreement between an employer and
cropper, the title to the crop before
division is in the employer. Woodfall's
"Landlord and Tenant,” p. 125, states:
"It is everywhere admitted that under a
pure and unqualified cropping contract
the entire legal ownership of the crop is
in the owner of the land until division."

It is equally well settled in Missouri
that when in a eropping contract, the re-
lationship is that of lendlord and ten
ant, the title to the crop is in the ten~
ant subject to the landlord's lien for
rent and advances.. (Note: There may be
an exception in Louisians, under Sec.
§065 of the Gen. Stat.’ See this Memoran—
dum, La. p.-15.- And in North Carolina the
landlord by Sec. 2355, Code 1939, is
"vested in possession" of the crops of
both tenants and "croppers.®
Memorencum, N.C. p.23. (See this Memo-

| randum, p. 21.)

See this |

Sec. 2976 to 2978 glve the landlord a
lien on the crops grown for 120 days after
the expiration of the tenancy, and & supe-
rior 1lien for 15 days upon crops removed
from the premises, wherever found. The
lien may be enforeced by distress or at-
o t, in the provided for the

collection of rent.

There is no specific provision for a
cropper's lien, but it is said indirectly
in Morrell v. Alexander {Mo. App.) 215
S.W. 764 (1949), a cropper may sue for
damages for breach of contract.

Sec. 2986, Mo. Stat.,.Ann., provides:
"Any person who shall be liable to pay
rent, whether same be due or not, or
whether same be payable in money or other
thing, if the rent be due within one year
thereafter, shall be liable to attachment
for such rent in the following instances."
The statute then names as some of the in-
stances: Intention to remove the property
from the rented premises; when he has re-
moved property within 30 days; and when
he has disposed of crops so as to endanger
collection of rent. The statute also
provides that if any person shall buy a
crop grown on demised premises upon which
rent is unpaild, with knowledge of those
facts, he shall become liable in an action
for the value thereof, and may be subject
to garnishtment at law in any suit against
thé tenant for. recovery of rent. (See
this Memorandcum, p. 21.)

A cropper can sue for breach of con-
tract when his share of the crop is with-
held by the landlord. In Beasley v.
Marsh, 30 S.W. 2d, 747 (1931), the court
reviews Morrell v. Alexander, ante, and
says: "This case does hold that a cropper
could not maintain action for conversion
against a landlord where there has been
no division of the crops * # * , but that
opinion also holds that in a suit based
on & petition similar to this one, the
suit may be treated as a suit for damages
for breach of contract. (See this Memo-
randum and citations on p. 22.)
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MEMORANDUM REGARDING-LEGAL RELATIONS AND RIGHTS OF PARTIES WHEN LAND OWNED

STATE

[&Y]
Landlord and tenent, when

)
BEmployer and cropper, when

@
Tenants in common of the crop, when

NORTH CAROLINA..........covvveee

A demise of the premises and surrender
of exclusive possession for a term is nec-
essary to create the relation of landlord
and tenant between the parties to a crop-
sharing contract in North Caroline, as in
most other states. The rule that such a
tenant has title and possession of the
crop, subject to the. landlord's lien for
rent and advances, is, however, varied by
a North Carolina statute declaring that
unless otherwise agreed between the par-
ties, all crops shall be deemed to be
"vested in possession” of the landlord at
all times until all rents and advances are
paid. (Sec. 2355, N. C. Code of 1939; see
this Memorandum N.  C. p.23.) The statute
also provides that to entitle the landlora
to the benefit of the lien, he must con-
form, in the prices charged for advance-
ments, to the provisions of Sec. 2482,
which limits such charges to 10 percent
over the reteil cash price, which is to be
in lieu of interest. (See this Memorandum
N. C., p. 23.)

‘A cropper in North Carolina is one who,
having no estate in the land, cultivates
it for a share of' the crop, {State v. Bur-
well, 63 N. C. 661; State v. Austin, 123
N. C. 749; see this Memorandum N. C. p.22.)
By Sec. 2355, N.- C. Code, however, the crop-
per and the tenant occupy the same position
as far as ownership of the crops is con-
cerned. The statute lessened the tenant's
rights in the crop by inereasing the land-
lord's right as a lien holder vested in
possession of the crop, and at the same
time raised the cropper's status from that
of a laborer receiving pay in & share of
the crop, with title to the crop vested in
the landowner, to that of one having a
right and actual possession subject to the
landlord's lien. State v. Austin, 123 N.
€. 749, 31 S.E, 173, 1898; see this Memo-
randum N. C. p. 22. '

While the relationship of tenants in
common between a landlord and a cropper in |
a crop-sharing contract is well established
in some States, (Miss., Tex., and Tenn.),
no N. Car.' case has been found holding
that such a relationship exists. In view
of Sec. 2355 of the N. Car. Code (See this
Memorandum N. C., p. 23.)1t appears that
this relationship of tenants in common of
the crop does not exist.” The landlord
could not well be "vested in possession”
of the crop, as declared by the stdtute,
and at the same time be a tenant in common
of the same crop, since tenents in common
"hold by one and the same undivided posses-—
sion." (A. and E. Enc. 2d, vol. XVII, p.
651; see this Memorandum Miss., p.19.)

OKLAHOMA..............oiiiivinis

In Oklahoma, as in most of the States
covered in this ¥emorandum, the relation-
ship of landlord and tenant arises in a
crop-sharing contract when there is any
demise of the premises, and the tenant has
control thereof, and of the crops, and pays
the landlord a designated part of the crop
as rent. The latest reported case distin-
guishing the tenant from a cropper is Elder
v. Sturgess, 178 Okla. 620,49 P. (2d), 221
(1935), in which the court says: "The ten—
ant has exclusive right to possession of
the land he cultivates and an estate in
the same for the term of his contract, and
consequently he has a right of property in
the crops." .

The Supreme Court of Oklahoma in Elder
v, Sturgess, ante, quotes with approval its
former opinion in Empire Gas and Fuel Co.
v. Denning, 128 Okla. I45, 26! P. 929
(1927), distinguishing between cropper and
tenant, in the following language:. "The
difference: between & cropper and a tenant
is- that the cropper is a hired hend, paid
for his labor with a share of-the crop he
works to meke and harvest. He has no ex-
clusive right to possession and no estate
in the land nor in the crop until the land-
owner assigns to him & share. The tenant
has exclusive right to possession of the
land he cultivates and an estate in the
same for the term of hils contract, and
consequently he has a right of property in
the crop.®

In the earlier case of Halsell v. First
National Bank, 109 Okla. 220, 235, P. 538
(1925), the identical language as above is
used in the syllabus. And in the later
case of Magnolia Petroleum Co. v. Jones,
185 Okla. 309, 91 P. (2d) 769 (1939), the
court refused to overrule the Empire Gas
and Fuel Co. v. Denning case.

There is no statutory determination .of
when a landlord and tenant or cropper are
tenants in cowmon of the crop, and no de-
cisions have been found defining that re-
lationship of such parties in this State.

See Arrington 'v. Arrington, 79 0kla.
243, 192 P. 689; Pralrie OI1 and Gas Com-
pany v. Allen (C.C.A. Okla.) 2 F. 2d, 566.

SOUTH CAROLINA.............cu.n.

When, in a crop sharing contract there
is a demise of the premises and the person
cultivating the land acquires an estate
therein, with right of title to and posses-—
sion of the crop, subject to the landlord's
lien for rent snd advances, the relation-
ship is that of landlord and tenant. Under
such an sgreement 1t is competent for the
tenant or lessee to give an agricultural
lien on the crop grown by him subject to
the landlord's statutory lien for rent and
advances. $. C. Code Sec. 8771; Brock v.
Haley & Co., 88 S. C. 373,

The distinction between a tenant and a
cropper is that a tenant hes an estate in
the land for a given time, and a right of
property in the crops; while the cropper
hes an estate in the land, nor ownership
of the crops, but is merely a servant and
receives his share of the crops from the
landlord in whom the title is.. It is al-
ways & question of the construction of the
agreement under which the parties are act-

ing. Taylor v. Donahue, 125 Wis, 513,
Huff v. watkins, 15 S. C. 86; Loveless v.
Glitiam, 70 S. C. 391 (I90%), In South

Caroline the cropper, as a laborer, does
have & statutory lien on the crop to the
extent of the amount due for his labor,
next in priority to the lien of the land-
lord for rent. (8. C. Code, Sec. 8772;
see this Memorandum S. C., p.27.)

No reference to the relationship of ten-
ants in common of the crop as between land-
owner and cultivator on shares has been
found in the S. C. Stat. end decisions,
and no such relationship appears to be rec-
ognized in 8. C. Tiffany, in his work on
Landlord and Tenant, Sec. 253-b, says: "A
number, perhaps a majority, of the Courts
recognizing the possibility of loss by one
party of the share to which his agreement
entitles him, if the whole title is re-
garded as vested in the other, have as-
serted the doctrine that before division
the two parties are tenants in common of
‘the crop * * #, this view being perhaps
more frequently based upon grounds of ex-—
pedience than upon the construction of the
particular agreement." (See this Memoran-
dum S. C., p. 26.)

TENNESSEE ...ccvvvvnniiiiiininians

The relationship of landleu.d and tenant
in Tennessee rests upon the agreement be-
tween the parties, followed by the posses-
sion of the premises by the tenant under
the agreement. An express contract is un-
necessary and tenancy maey be inferred from
the conversations and actions of the par-
ties. (See this Memorandum Tern., p. 28,
and cases there cited.) If the effect of
the arrangement between the parties in a
share-cropping contract is to glve the cul-
tivator the possession of the land, the -ex—
clusive p ion, it is fregq
& tensncy is created. (Tiffany on Landlord
and Tenant, vol. I, p. 121.) While there is
no statutory definition of the relation of
landlord and tenant as applied to share-
cropping contracts in Tennessee, Michie's
Digest of Tenn. Rep., p. 410, cites Bouvier's
Law Dictionary, vol. II, p. 115: "The term
landlord-and-tenant denotes the relation-
ship which subsists by virtue of a contract
express or implied between two or more per-
sons for the p ion or o pation of
lands * * # for a definite period."

tly termed, |

Although Tennessee statutes make fre-
quent reference to "shere croppers" in giv-
ing landlords liens on crops raised on
their lends, and frequently use the phrase
"tenant or share cropper,” they do not de-
fine what a share cropper is. However,
there can be no doubt that the relationship
is the same as that in other States, name-
1y, one of employer and laborer. In the
case of McCutchin v. Taylor, 79 Tenn. 259,
the court held thaet an agreement to give a
part of the crop in consideration of the
labor of tillage 1s as much & hiring as an
undertaking to pay in money. Perhaps the
failure of the statutes to define share
croppers 1s due to the earlier decisions
to the effect that landowners and laborers
working for & part of the crop were ten-
ents in common of the crop. [See (3) fol-
lowing and this Memorandum Tenn., p. 26.]

A contract by a laborer with a land-
owner to farm on the shares does not cre-
ate a partnership but they are tenants in
common of the crop, and each may sell or
mortgage his respective interest. Jones v.
Chambertain, 52 Tenn. 210 (1871); Mann v.
Tayler, 52 Tenn. 267 (1871); Hunt v. Wing,
67 Tenn. 139 (1872). It is to be noted
that these cases were tried in 1871-72,
and no later cases have been found.. How-
ever, the legisleture of Tenn. by Acts of
1923-27, Sec. 8027, Williams' Tenn. Code,
provides thet nothing in this law shall
affect the portion of the crop reserved as
rent by the landlord of a share cropper
#® & %, 1t being the intention to treat |
the title to such portion of the crop as
vested in the lendlord unless the contract
expressly provides otherwise. (See this
Memorandum Tenn. p.29.) It would Seem
that the landowner and the cropper cannot
now be tenants in common of the crop since
title to the landlord's portion is vested
in him by Sec. 8027.
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@
Title to crop prior to division

®
Iien of the parties on the crop

6)
Remedy, if cropper violates agreement

N
Remedy, 1f landlord violates agreement

.Before: Sec.” 2355, N. Car. Code, 1939,

| vested in the tenant (even where the par-
ties had agreed upon a certein share of
{ the crops as rent) until a division had
| been made. Under a cropper agreement, the
title was vested in the landlord at all
times prior to division. (See this Memo-
rendum N. C., p.22.) By Sec. 2355, title
to ell crops is vested in the landlord in
the absence of an agreement to the con-
trary, until the rent and advancements
are paid. State v. Higgins, 126 K. C.
3112, 36 S.E. 113; citations in this Mem-
orandum, N. C., p.23,

| became effective, title to the whole ot’A
the crop was, in contemplation of law,’

Sec. 2365 (See this Memorandum S.C.,p.
23:) provides a landlord’'s lien on all crops

. for rents and advencements when lands are

rented for agricultural purposes by either
-a tenant or & cropper, under either written
or verbal contract. However, there is a
restriction in this lien not found in any
other State, that in making advancements

‘the landlord must conform to the provi-
'sions of Sec, 2482 (See this Memorandum N.

C.,p. 23.) 1imiting the amount charged for
advancenents to 10 percent over the retail
cash price, under penalty of losing the
1ien. (See this Memorandum N.C.,p.23.)
This lien is separate and distinct from
the lien for advancements alone given un-
der Sec. 2480, which latter lien is sub-
ordinate to the landlord's and lesborer's
liens, and provides that the agreement for
advancements must be in writing. (See
this Memorendum N.C.,p»23.) The landlord's

"lien is superior to all other liens but

its priority is only for the year in which
the crops are grown. (See this Memorandum
N.C.,p.23.) The tenant or cropper have &
1lien under Sec. 2356, under certain con-
ditions. (See this Memorendum N.C.,p.2%.)

Under the N. C. Code the landlord may
bring claim and delivery to recover pos—
session, of crops where his right of pos-
session under sec. 2355 is denied, or he
may resort to any other appropriate rem-
edy to enforce his lien for rent due and
advancements made. Livingston v. Farish,
89 N. C. 140. A tenent who removes any
pert of the crop before satisfying the
landlord's lien becomes 1iable civilly
and criminally. The remedy of cleim and
delivery wes designed for the landlord's
protection and cannot be invoked before
the time fixed for division unless the
tenant is about to remove or dispose of
the erop, or abandon it. Jordon v. Bryan,
103 N.C. 59, 9 S.E. I35. A cropper who

shall negligently and willfully retuse tao.

cultivate the crop, or sbandons the seme
without good cause before paying for ad-

joral willfully fail-
ing or refusing to furnish advances ac-
cording to his agreement; or any person
who sheall entice or persuade any cropper
to abandon his agreement, is guilty of a
misdemeanor under Sec. 4481. (See this
Memorandum N. C., p.2%.)

¥hen a landlord gets possession of the
crop otherwise than by the mode prescribed
in Sec. 2355, and refuses or neglects upon
notice of five deys to meke a feir divi-
sion of the crop with the lessee or crop-
per according to the agreement, then the
lessee or cropper is entitled to the same
remedy given in an action upon a claim
for the delivery of personal property.
This section intends to favor the laborer
as against those matters and things upon
which his labor has been bestowed. Rouse
v. Wooten, 104 K. C. 229, {0 S.E. 190;
see this Memorandum N. C., p. 24; State v,
Keith, 126 N. C. t}I4, 36 S.E. i69.

¥When a tenant cultivates crops under a
renter’'s contract providing that he shall
psy a portion of the crop es rent, and
-shall gather same and deliver to the land-
lord his part, the tenant has a right to
possegsion of the entire crop until it is
gathered and divided, and cen maintain an
action for damages for its destruction or
injury. Magnolia Petroleum Co. v. Jones,
185 Okla, 309 (1938). Title 41 Sec. 24,
| Okla. Stat. of 1941, provides that when
rent is payable in a share of the crop,
the lessor shall be deemed the owner of
such share, and if the tenant refuses to
deliver such share, the lessor may enter
upont the land and take possession of the
share, or may obtain possession thereof
by action in replevin. The landiord,
then, is -the owner of the agreed proportion
of the crop going to him for rent at all
times, regardless of the fact that the
relationship may be that of landlord and
tenant. (See this Memorandum Okla., p.
25.) A mere cropper has no title to the
| erop prior to its division.

Since the lessor 1s deemed to be the
owner of his shere or proportion of the
crop under a share-cropping agreement, he
does not need any lien.

Sec. 27 of Title 41 provides that when
any person lisble for rent attempts to
remove the crops from the leased premises,
the person to whom the rent is owing may
sue out an attachment in the same manner
as is provided by law in other actions.
Cunningham v, Moser, 9t Okla. 44, 215 P,
758, In the absence of contract a land-
lord has no lien on the tenant's part of
the crop for supplies furnished to make
the crop. Halsell v.First Kational Bank,
109 Okla. 220 (1925). Leborers have a
lien on the production of their labor,

.while the title to the property remains

in the original owner, Sec. 92, and may
enforce this lien as in ordinary actions
or by attachment. A cropper being a la-
borer, has a lien on the crop for the
share due him if he has complied with the
statute. First National Bank v. Rogers,
24 okla. 357, 103 P. 582. (See this Mem-

-orandum Oklae., p.25.)

Sec. 25 of Title 41 provides that any
person removing crops from rented premises
with intention of depriving the landlord
of any rent, or who fraudulently appro-
priates the rent, shall be guilty of em-
bezzlement; and Sec. 27 gives the person
to whom rent is owing the right of attach-
ment when any such attempt to remove crop
from the leased premises is made. (Cunn-
Ingham v. Moser, 91 Okla. 44.)

In First Mational Bank v. Rogers, 24
Okla. 357, 103 P. 582, the court held that
one railsing a crop on land of another for
an agreed sheare is a cropper or leborer,
and not a tenant, and hes a lien for his
share.

In Taylor v. Riggins, 129 Okla. 57,
352 P. 146, the court held that a share-
cropper's action for the owner's refusal
to permit him to tend crops under contract
is one for breach of contract, not for
conversion, and as heretofore seen, Sec.
52, Title 42, Okla. Stat., Annotated,
gives the laborer a lien on the products
of his labor. The cropper, being a la-
borer, would come under the provisions of
this section.

When the relation between the parties
| to & share-cropping contract is that of
landlord and tenent, the tenant has title
to and possession of the crop prior to
divislon subject to the landlord's lien
for rent and advances. Where the rela-
tionship of the parties is employer and
laborer, or "cropper,” title and posses-
sion are in the landowner, but the cropper
has an equiteble interest and can meintain
action in equity for settlement and divi-
sion of the crop. (Miller v. Insurance
Company, 146 S. C. 128 (1928); see this
Memorandum S. C.  p.27.] Under Sec. 8772
of the code,a laborer or cropper is given
a statutory lien next in priority to the
lien of the landlord for rent (8771) for
| the amount due him for his labor. (See
this Memorandum S. C. p.’ 27.)

Both the landlord and the laborer, or
cropper, have statutory liens on the crop
ralsed, one for rgnt and advences, and the
other for his wages as a laborer. (S. €.
Code, 8771.) Under sec. 8773 the landlord
has & lien on the crop of his tenant for
his rent in preference to all other liens.
The laborer, or cropper, who assisted in
making the crop has a lien thereon to the
extent of the amount due him for labor
next in priority to the lien of the land-
lord. -All other liens for agricultural
supplies shall be paid next after the sat-
isfaction of the liens of the landlord
and laborer. Under Sec. 8771, no writing
or recording of the landlord’s lien is
necessary. %See this Memorandum S. C. p.
26.) If any portion of the erop is re-
moved from the land, and the proceeds not
applied to the payment of rent for the
year, persons having liens have the right
to proceed to collect their liens in the
same way as if they had become due accord-
ing to the contract before removal. (S.
C. Code, Sec, 8778.) (See this Memorandum
S. €. p.27.)

Under Art. 3, Sec. 7032-1 to 7032-10,
S. C. Code, it is made a misdemeanor: (1),
to fraudulently refuse to render service
agreed on; (2), to fraudulently refuse to
receive and pay for service agreed upon;
(3), to procure advances with fraudulent
intent not to perform the work agreed on;
(4), feilure to make agreed advances with
malicious intent; and, (5), specifically
recognizes payment in the share of the
crop where so agreed. {(See this Memoran—
dum S. C. p.27.)

Under Sec. 8775, any person making ad-
vancements may show to the court clerk by
affidavit that the person to whom the ad-
vancements have been mede is about to sell
or dispose of the crop, or in eny way de-
feat the llen for advances, and the clerk
may issue a warrant to any sheriff.re-
quiring him to seize and sell crop to sat-
isfy the lien. (See this Memorandum S. C.,
p-27.

The cropper has his lien under Sec.
8772 for wages due him, (see this Memoran-
dum S. C. p. 27.), and he has an equitable
interest in the crop and may maintain ac-
tion in egquity for settlement and divi-
sion. Miller v. Insurance Company, {46
S. C. 123 (1928). The cropper is also
given protection by sec. 7030-7, which
provides that all contracts between land-
owners and laborers shall be witnessed by
two or more disinterested persons and at
the request of any party be executed be—
fore a magistrate, whose duty it is to
explain the contract to the parties.
Sec. 7030-8 provides for division of the
crop by disinterested parties. (See this
Memorandum S. C., p. 28.)

Sec.' 8027, Williams' Tenn. Code, de-
clares that the portion of the crop re-
served by the landlord of a share cropper
for rent is vested in the landlord wheth-
1 er that.share is divided or undivided, un-
less the contract expressly provides oth-
erwise. Sec. 8028 provides that the pur-
"chaser of a crop from & tenant with the
.landlord's written permission to sell
shall issue check in payment to the land-
" Yord end tenant, and such check may not be

In a "cropper" contract,then, the lendlord
has a statutory title to his share of the
crop at all tlmes, and under the over-
| whelning weight of authority in other
States,he has title and possession of tlie
entire crop until division. Where the
contract is one of landlord and tenant,
" the tenant has title to the crop prior to
division.. Schoenlaw-Steiner Trunk Co. v.
Hilderbrand, 152 Tenn. 166, 274 S.W. 544
(1925); see this Memorandum, Tenn., pp. 29,

cashed without the landlord's endorsement..

Under Sec.” 8017 to 8020, the landlord
has a lien on all crops grown on his land
during the crop year for the payment of
rent whether the contract be verbal or in
writing; he has a like lien on all crops
of tenants or share croppers for advance-
ments. Even a purchsaser, with or without
notice, of crops subject to such lien is
liable to the lienholder for the value of
the crop not to exceed the amount of the
rent and supplies furnished. (See this
Memorandum Tenn. p. 30, and cases
cited.) Sec. 8014, Williams' Tenn. Code,
provides that a cropper shall have a lien

upon the erop produced as a result of his |

lsbor for the payment of such compensa~
tion as agreed upon in the contract. This
lien exists for 3 months from the 15th of
November of the year in which the labor
1s performed, provided an account be sworn
to before a justice of the peace or clerk
of court. This lien is second to the
landlord's lien, and to no other. (See
this Memorandum Tenn., p.30.)

. ment proceedings.

' occupy.

All crop liens may be enforced in a
court of competent jurisdiction by origi-
nal suit, execution, and levy, or by orig-
inal suit, attachment and garnishment,
and eny number of demands may be joined
in one suit. The lien holder must itemize
his claim and make affidavit as in attach-
(Sec. 8022; see this
Memorandum, p. 30.) For the protection of
both landowners and laborers, or croppers,
from intimidation, Sec. 11037 of the
Criminal Statutes provides that it shall
be a felony for any night rider or other
person by threats or intimidation in any
form to compel a landlord to discuss any
hired lsborer or share cropper or tenant
by threats, written or verbal, or to com—
pel such lsborers or croppers under force
or compulsion to vacate the premises they
Conviction under this section
carries punishment of from 3 to 15 years
in the penitentiary.

If & share cropper is determined to be
a tenant in common of the crop, he can
maintain an action for partition, recover
for conversion, interplead for his share
of the crop, and mortgage or sell his
share of the crop which his labor pro-
duced. Vol. IV, Law and Contemporary
Probiems, p. 543; Hunt v. Wing, 57 Tenn.
139 (1872); Jones v. Chamberlain, 52 Tenn.
211 (1871). If a cropper bring action
for breach of contract, as where the land-
Iord failed to furnish supplies or money
to meke the crop, the measure of damages
is the value of the share, less necessary
expenditures not’including labor, and less
such sums as the share cropper may have
earned in other employment. (See this
Memorandym Tenn., p. 31.
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MEMORANDUM REGARDING-LEGAL RELATIONS. AND RIGHTS OF PARTIES WHEN LAND OWNED

CENSUS OF AGRICULTURE: 1940

STATE

1)
Landlord and tenant, when

@)
BEmployer and cropper, when

Tenants in common of the crop, when

The Supreme Court of Texas in Brown v.
Johnson, 118 Tex. Rep. 143, 12 S.w. 2d,
543 (§929), says: "The relationship of
landlord and tenant is a question of fact,
like that of possession, and may be proved
by parole evidence ®* ® * | To create the
relationship no particular words are nec-
essary, but it is indispensable that it
should appear to have been the intention
of one party to dispossess himself of the
premises, and of the other party to occupy
them. ¥ ® & A casual reading of our Land-

lord and Tenant Law demonstrates that one’

of the essentlals of a valid lease of the
premises, whereby the relationship of land-
lord and tenant is established, is that
exclusive possession of the premises right-
fully belonging to one party is trans-
ferred to another * ' ¥." (See this Memo-
rendum, p.31.)

The Court of Civil App. of Tex. in the |

case of Ory v. J. W. Bass Hardware Co., 278
S.WN. 850 {:925). distinguished between &
tenant and a cropper in the following lan-
gusge: "The distinction between a mere
cropper and a tenant * * ® js clear; one
has the possession of the premises for a
fixed time, -exclusive of the landlord, the
other has not. The possession of the land-
is with the owner as against a were crop-
per - because a mere cropper is in the sta-
tus of an employee, one hired to work the
land and to be coumpensated by a share of

the crop raised, - with-the right only to |

ingress and egress on' the property." The
Court then quotes from 12  Cyc. 979, as fol-
lows: "The intention .of the parties as ex-
pressed in the larigiage they have used,
interpreted in the light of the surrounding
c¢ircumstances, controls in determining
whether or not a given contract constitutes

the cultivator a cropper.” (See this Memo-

randum, p.31.) ]

In Tex., when the relationship is de-’
' termined to be that of landlord and crop-|
‘per; it follows that the parties are ten- ||
| ants in common of the crop. Rogers v.
Frazer Bros.'and Co.; 108, $.W. 727 (1908). "
In that case the court held that a verbel
.contract between a landowner who furnished
the land, teams, and tools, and the culti~ |
‘vator who made a crop on the land end per-
. formed other duties for the landowner for
all of which he was to receive one-half of
the crop, was not a rental contract cre-
ating the relation of landlord and tenent:
between the parties, but was a renting on
shares whereby eaoh party 'acquired title
to an unidentified one-half interest in
the crop, and made them tenants in common
thereof.” (See this Memorandum, p.  31.)

VIRGINTA ....ocovvirnrnennenrenenns

No set of words 1s necessary to con-
stitute a lease, and in doubtful cases the
neture and effect of the instrument must
be determined in accordance with the in-
tention of the parties as gathered by the
whole instrument. Upper Appomattox Company
v. Hamilton, 83 Va. 319. (See this Mem-
orandum, p.3.) In a crop-sharing con-
tract if the effect of the arrangement is
to give the cultivator the possession of
the land, & tenancy is created and the
parties are landlord and tenant.” Xf the
possession is retained by the owner, it is
merely a cropping contract.’ The basic dis-
tinction is that a tenant has sn estate in
the land, and the cropper has none.

. Where a landowner contracts with one to
crop his lend and to ‘give him part of the
crop after paying all advances, and the
crop has not been divided, such cropper is
not a tensnt but & mere employee and the
ownership of the entire crop is in the
landowner.: Parrish v. Commonwealth, 81
Gratt. . Michie's Digest of Virginia Re-
ports, vol. VI, p. 360 (1939), states that:
"It is very frequently a matter of great
difficulty to determine whether the agree-

‘ment under which the tenant holds is tech-

nically a lease or a mere license.’ The
decisions on this subject are mumerous dnd

extremely difficult to reconcile. Hanks v. -

price, 32 Gratt. 107, 110." The Parrish
case, ante, is believed to still be au-
thority in Va. although there is conflict.’
(See this Memorandum, pp. 34, 35.) -

An agreement between two persons for
the raising of a crop on the land of a
third by his license and permission, and
for a division of the crop between such’
two persons, constitutes them joint ten--
ants of the crop, and neither can defeat
the intereést of the other by taking a con-
veyance of the land from the owner. Lowe |
v. Miller, 3 Gratt. 2056 (1846). The cri-]
terion in a tenancy in common is that no
one knoweth his own severalty; and, hence,
the possession of the estate is necessarily
in common until a legal partition is made."
Hodges v. Thornton, 136 Va. 112. (See this
Memorandum, p.36.) (For a discussion of
’l‘em)mts in Common, see under Miss., pp. 18,
19. :
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BY ONE IS«,CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS—Continued

@
3 Title to crop prior to division

(5)
Lien of the parties on the crop

©)
Remedy, if cropper violates agreement

(7)
Remedy, if landlord violates agreement

[ ties is that of landlord and tenant, ti~

)| ant, and the landlord hes a shatutory
- | X4en: on the: erop- for his rent.
Stat., Art. 5222.) fihen the rela.tionsh:l.p
.is. that of landlord and eropper,
no lien for the rent since the landlord

'namely, that of a tenant in .common.
1438

Brown v. Johnson, 118 Tex. Rep.
1 (1929).

| owner of the agreed share of the crop un-
‘| til it is matured and divided. Trimiy
| ete. v..Doke, (C.A.), 162 S.W. 1174 ; Wil-~
. llams v. King, 206 S.W. 106,
Memorandum, p.32.)

» When ‘the ‘relationship between the pnr— -
tle to the crop produced is in the ten-.
(Toxas’
there is
has an interest in the specific pro‘perty,':'
| Rosser v. Cole (C.A.)226 8.W. 610 (1820); -

The landlord in & landlord-and-.:
tenant rehtionship does not become the {

(See this

In 1895 the Tex. Legislature enacted a
statute setting maximum rentals of one—
- third . and one-fourth of. the crops, re-
‘spagtively, where the land was cultivated
by a tenant who furnished everything ex-
cept the land, and a maximum of one-hslif
of the crops where the landlord furnished
everything except the labor. The statute
provided that.leases reserving rent ex-
ceeding ' these amount were unenforeible
and there should be no landlord's lien
for rent. Held -unconstitutionel.. The
Legislature then passed another act pro-
viding that there should be no lien for
rent or supplies where the rental exceeded
the shares hamed in the first statute.
Since the landlord's lien does not apply
to e cropper's contract, and the landlord
.and _cropper are tenants in common of the
crop, the landlord, if he desires to se-
cure greater rentals, has only to make a
cropping agreement instead of a lease,

. and thus hold title rather than a lien on

the crop, (See this Memorandum, pp. 32,

-33.) Acropper has a lien under Sec.5483.

(See this Memorandum, p.  33.)

The landlord is given a statutory rem-
edy in the event of a violation of the
contract by a cropper, by Art. 5227 of
the Tex. Stat., by applying for a warrant
to seize the tenant's property when the
tenant is about to remove same from the
premises.’ Art. 5237 provides that a ten—
ant shall not sublet the premises during
the term of the lease without the consent
of the landlord.

Art. 5236, Tex. Stat., provides that if
a landlord, without default on the part
of the tenant or lessee, fails to comply
with his contract, he shall be responsible
to such tenant or lessee for damages and
the tenant or lessee shall have a lien
uponi the property in his possession, as
well as upon all rents due the landlord
under said contract. If this applies
solely to a "tenant" or "lessee,” & crop-
per does have a remedy when the contract
is violated by the landlord as appears in
the case of Crews v. Cortez, 102 Tex. 11!
(1908). (See this Memorandum, pp. 33,
34.) A cropper might also bring action
for breach of contract against his land-
lord if circumstances warrant it.
Matthews v. Foster (C.A.) 238 S.¥. 3i7 |
(1922). (See this Memorendum, p.34.)

cifically defining the title to the crop
-in a crop-sharing contract prior to divi-
"|'sion, but the overwhelming esuthority in

the relatlonship is landlord and tenant,
title and possession of the crop is in
| the tenant prior to division, subject to

{ Where the relationship is employer and
'is in the landlord at all times, on the

authority of Parrish v. Commonwealth,
ante. (See this Memorandum, p.36.)

No Virginia cases have been found spe- |

‘| most of the other States is that where’

the lendlord's lien for rent and advances.’

{ cropper, title and possession of the crop’

Sec. 6454, Va. Code, provides that any
ownier or occupier of land who contracts
with any person to cultivate it, and mekes
advances to his tenant or laborer, has a
lien on the crop for the advances in the
year in which they are made, which lien
hgs priority over all other liens on such
crop or share thereof. He may enforce the
lien by distress or by attachment, under
Sec. 5522 and 6416. A person other than
a landlord making advances of money or
supplies to one engaged in the cultiva-
tion of the soil has a lien under Sec.

6452 on the crops maturing during the

year, to the extent of such advances.
Such persons must hgve their agreements
reduced to writing. They must be signed
by the parties; must define the limit of
the advences; and must be docketed in the
clerk’s office. .
There is no provision in the statute
for a eropper’'s lien. (See this Memoran-

| qum, p. 36.)

The landlord is- protected by several
statutes in cases where.-a cropper vio-
lates his agreement. Under Sec. 4454, it

'is larceny to obtain advances upon a

promise in writing to deliver the crops
or other property, and fraudulently fail-
ing or refusing to perform such promise.
Under Sec. 4454-a it is a misdemeanor for
a person cultivating the soil, under oral
or written agreement, to obtain advances
of money or thing of value with intent to
injure or defraud his employer. It is a
misdemeanor for & person renting the
lands of another elther for a share of
the crop or for a money consideration, to
remove any part of the crop without the
consent of the landlord. When the rent
is payable in other thing than money, the
claiment of the rent, after 10 days' no-
tice, may apply to the court for writ of
attachment. (Sec. 5429.) Distress for

‘rent will not lie unless the relationship

of landlord and tenant exists between the
parties. The right is not only incident
to that relation, but is dependent upon
it. Church v. Goshen Iron Co., 12 Va.
694, (See this Memorandum, p. 37.)

There is no statute giving a cropper a
special lien on the crop but, being a la-
borer, he would have a laborer's lien on
the part on which his labor was expended.
He might also sue for breach of contract
if the cireumstances warranted. No Vir-
ginla cases have been reported in which
the cropper attempted to assert his
rights.
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