
28 CENSUS OF AGRICULTURE: 1940 
such service, or to make compensation as agreed upon, shall be 
deemed guilty qf a misdemeanor. 

See. 703o-2, any person who shall hereafter contract with 
another to render personal service of any kind to him, and 

shall thereafter fr8lldulently and with malicious intent to ·in­
jure the employer, procure advances in money or other thing of 

value from him, with intent not to render the service agreed 
upon, and who ·shall thereafter; with like intent, fail or re­
fuse to perform the service agreed upon> shall be· deemed guilty 
of a misdemeanor. 

See. 703o-3, this section deals in the same general terms of 
the failure of the employer to make agreed advances with mali­
cious intent to injure the employee. 

See. 703Q-4 is the first section of this article that speeif­
. ieally recognizes payment in a share of the crops.;. 

' Such contract shall clearly set forth the conditions upon 
which the laborer or laborers are engaged to work, embracing 
the ],ength · of time, the amount of money to be paid, and when; 
if it be on shares of the crops, what portion or portions 
thereof. 

If the contract ·is verbal, it must be witnessed by two dis­
interested wi messes not related to the parties in the sixth 
degree. No transfer or assignment of the contract can be made. 

See. 703o-5 provides for registration of such contracts 
where they are in writing. 

Sec. 703o-6~This section provides penalties for violation 

of Sec. 7030 to See. 703o-5. 
Under these sections fraud, and malicious intent to injure, 

must be alleged and proven. 
When the crop has been raised the landlord has his lien 

under See. 8771 for rent and advances, be the other party ten­

ant or cropper, and the remedies given under Sec. 8774 to 8778. 
[Ante, under (5).] 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

The Civil Code of s. c., 1942, Sec. 703Q-6, prescribes the 
method of making contracts for labor and for punishment for 
breach of such contracts by either party with malicious intent. 

Such contracts may be either verbal or wr.i tten (Sec. 703Q-4); 
and may be registered by either party (703o-5) • Sec. 7030-6 
provides that there shall be no conviction under Sec. 703Q-5 
unless warrant is issued within 30 dS¥S from the commission of 
the offense, and declares that those sections shall not be op­

erative where the inducement for any contract is m?'ley or other 
thing of value, advanced to or for the employee, prior to the 
commencement of the services thereunder. Such contracts are 
declared null and void. 

Sec. 703Q-7 provides that all .contracts made between owners 

of land • • • and laborers s!lall be witnessed by one or more 
disinterested persons, and, at the request of either party, be 

duly executed before a magistrate, whose duty it is to read and 

explain the same to the parties. Such eontr:acts shall clearly 
set forth the conditions upon which the laborer or laborers en­
gage to work, embracing the length of time, the amount of money 
to be paid, and when; if it be on shares of crops, what portian 

of the crop or crops. 

Sec. 7030·8-Cropa to be divided by dlllntereated pereon: 
Whenever laborers perform under contract on shares ot crop, or 
crops, such crop or crops shall be gathered and divided off 
before its removal from the place where it is planted, har­
vested, or gathered, such division to be made by a disinter­
ested person, when desired by either part;y to the contract. 
Such .disinterested part;y shall be chosen by and with the con­
sent of the contracting parties; whenever the parties fail to 
agree upon and disinterested party, or, if complaint is made 
that the division has been unfairly made, within ten days after 

such division, it shall be the duty of the Magistrate residing 
nearest to the place where such crop or crops are planted. har­
vested, or gathered, to cause, ~der his immediate supervision, 
such equitable division as may be stipulated in the contract 
* * * . When such division has been made, each party shall be 
~ree to dispose of their several portions as to him, or her, or 
them, may seem fit; provided·, that if. either party be "in debt 
to the othet for any obligation incurred under contract, the 
amount of said indebtedness may be then and there settled and 
paid by such portion of the share or shares of the parties so 
indebted as may be agreed upon by the parties themselves, or 
set apart by the Magistrate, or any party chosen to divide said 
crop or crops. 

Sec. 703o-9 makes it a misdemeanor for a persan fr8llWlently 
to secure advances in a lease or crop-sharing contract, and 
then refuse to cultivate the land. It is also a misdemeanor 
for a lessor or landowner to withhold peaceful entry and pos­
session of the land. 

See. 703o-10 makes it a misdemeanor for any person to entice 

awll¥ any tenant or laborer under .contract with another, or to 
employ such laborer lmowingly. 

Sec. 703Q-11 provides for the p8¥Jient of all laborers on 

plantations in lawful money unless otherwise provided by spe-
eial contract. 

In addition to these provisions [headings (6) and (7) here­
in] the laborer (cropper) has his lien under See. 8772, and 
could maintain an action for breach of contract against the 

landlord where the circUIQstances warranted. 

TENNESSEE 

(1) LANDLORD AND TENANT, WHEN 

There is no statutory definition of the .relation of landlord 
and tenant as applied to share-cropping contracts in Tennessee. 
Michie's Digest of Tennessee Reports, p. 410, cites the defini­
tion of the landlord and tenant relationship in Bouvier's Law 

Dictionary, vol. II, P• 115, as follows: 

The term landlord-and-tenant denotes the relationship which 
subsists by virtue of a contract express or implied between two 
or more persons for the ·possession or occupation of lands or 
tenements either for a definite period, from. ;year to ;year, for 
life, or at will. 

The relationship does not rest upon the landlord's title, 

but upon the agreement between the parties, followed by the 
possession of the prE!Uiises by the tenant under the agreement. 
(Beasley v. Gre~ory, 2 Tenn. App. 378). A tenlll'lt in the popu­
lar sense is one who is in occupation of land and tenements, 
title to which is in another, the tel'IIIS of whose occupation are 
defined by the agreement. [Ketropolttan Ltfe Insuranc~ Company 

·v. Koore, .167 Tenn. (3 Beeler) 620, 72 S. J/. 2d 1050. J An 
-express contract is unnecessary and tenanQy may be inferred 
from the conversations and actions of the parties. [Latrd v. 
Ri~~le, 53 Tenn. (6 Hetslz) 620.] Where pre~~ises are occupied 
as an inciden·t of employment, the relation of landlord and ten­

ant is not thereby .created. Upon teraination. of the employment 
the right of occupancy ceases and the servant becomes a tres­
passer. [Croom v. Retchlan, 8 Tenn. Ct~. App. (Ht~ttns) 86.] 

Tiffany, in his work on real property (vol. I, p. 12:1), with 

rela~on to landlords and tenants, says: 

If the· effect of the arrangement is to give the cultivator 
tb!!.. possession of the land, the exclusive posses~Jion as it is 
frequently termed, a tenancy is created. 

Although Tennessee statutes do not declare what the rela-. 

tionship is when .a landowner agrees with another party to .cul­

tiva.te his land for a share of the c.rops, undoubtedly the 

general rUle of tenancy would hold. 
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(2) EMPLOYER AND CROPPER, WHEN 
Although the Tennessee statutes make frequent referenc:e to 

share-c:roppers iD. g.tving landlords lien on crops raised on 
their lands, and frequen.ily use the phrase "tenant or share 
cropper," they, neverthele~s, do' not define what a sharecropper 
is, nor what is his rela.t:l!on with the owner of the land. 

In the case of lfcOutchtn u. ·Taylor, 79 Tenn. 259, the c:ourt 
held that an agreement to give a. part of lhe crop in considera­
-tion of the labor of tillage is as much a hiring as an ~mder-
taking to pay in money. ' · 

The distinction between a tenant and c:ropper does not appear 
to have been drawn by any of the Tennessee cases, or by the 
statutes. It has ·been distinctly drawn in a California case 
arising in the United States District Court, ·in the opinion in 
which among many cases cited there a.l'e a number heretofore re­
viewed in this Memorandum under this head!Dg. The case of 
0 1 Brten u. Tlebb ( 1921 i, 279 federal 117, reviews a number of 
cases drawing the distinction between tenant and cropper, and 
in the opinion the court states the case as follows: 

Cropping contracts between an owner ot' land and an alien 
Japanese resident; designated as· _the · •cropper, • by which the 
owner elitployed the cropper to cultivate the land t'or t'our 
years, wHh the right to.occupy a house thereon, using the 
house, machinery, and tools of the owner, who reserved general 
possession of the land, the cropper to receive.t'or his services 
one-halt' of' the crops at'ter they were harvested, "provided, 
that the cropper shall have no interest or estate whatsoever in 
the land described heretn•; held, not to create the relation­
ship of' landlord and tenant, nor .to ve·st the alien with an 
interest in the land, which rendered the contract involved as 
in violation ot' the Calit'ornia Alien Land Law of' November, 1920. 

In the last case c·it·ed abeve, the court cites and qtiotes 
from Taylor v •. Donahue, 125 Tits. 513, 10$ N. 11. 1099, distin­
guishing between ten~t.and cr.opper, as follows: 

The .dis~incVon between a tenant and a P.ropper is that a 
tenant has ·:an estate in the land t'or a given time, and a right 
of: property in. the crops, and hence makes the division thereof 
between himself and the. landlord in case of ·an agreement upon 
share.s; while a cropper has n,0 e$tate in the land, nor owner­
sllip· of the c,rops, but is merely a ser.vant,. and receives his 
share of the crops t'rom the landlord, in whom the title is. It 
is· alway~ a question of the conStruction ot' the agreement. ~der 
wh~ch ~he parties are acting. · 

The .cases cited'. by· the ·court arose in many parts of the 
Un;ited• S.tates, but among :them were the follawing from States 
included in this Memarandum, and which lilave already been re­
viewed imder the different State headings: 

JfcNeely v, Bart, 32 N. C. 63, 51 Am. Dec, 377· 
Brazier v. Ansley, 33 N. C. 12, 51 Am. Dec. 408. 
ilunt v •. Jfatlrews, 132 Ala, 286, 31 So, 613, 
B.udf{ins v. lfood, 72 1/, C. 256. 
Pearson v., Lafferty; 197 No. App, 123, 19j S, If. 40. 

(3) TENANTS IN COM.MON OF THE 
CROP, WHEN· 

A can·ti'act by a laborer with a. la.nd.awner to far• on the 
shares does not c-reate a partnership, but they are tenants in 
c01DDlon of the crop, -and. each ~y sell or mortgage his respe~ 
ti'Ve interest. 

Jones v. Chumbertain., 52 Te.nn. 210 (1B71), 
Nann v. Taylor. 52 Tenn. 267 (:8?1). 
Bunt v. lfin(, 57 Te•nn. 139 I1·872L. 

In Nann u. Taylor, ante, ··the cQUrt said: 

The' contract between Long and Barrier is one of' a character 
now t'requel\.tly made in this country, and partakes of' the nature 
of'' a ·coll·trac·t' ·'between· landlord and tenant, whereby tenant 
agrees to cultivate· the· t·and and pay a share ot' the crops to 
the landlord, ·rather than a contract of' partnership. 

.11' the· agr·eement is f'or a division of' specific crops, the 
owner ot' the land and the occupant are regarded as tenants in 

. common ot' these crops. Farming on shares makes the owner ot' 
the land and the t'armer tenants in common ot' the crop. Thus, a 
contract by which A should have possession ot' D's t'arm and put 
in crops on shares, makes them tenants in common of' the crops, 
and A may sell or mortgage his share ot' the crops. Where the 
owner of' the t'arm was to t'urnish teams and t'odder, fuel, seed, 
and t'arm implements, and the other party do the work, cultivate 
and secure the crops, and these we're to be divided between them 

, in certain proportions, it was held to constitute a tenancy in 
common ot' the crops. 

In the case of Bunt v. Tltne, the court said: 

While those contracts by which the laborer undertakes to 
make a crop t'or a given share ot' it do not create a partnership 
between the par ties, as was decided by this court in the case 
of: Nann v. TayLor, yet they are owners in common of' the crop. 

In Jones v. Oh1111tberlatn, ante, it was held that an oral lien 
given t;o the landowner for supplies was not enforcible. Jones 
and one Harwell entered in to a writ ten a·greemen t by which 
Harwell was to cultivate Jones' land, and each was to share 
equally in the crops. It was, thereafter, orally agreed that 
Harwell's half should stand good for advances made during the 
year. Harwell subsequently conveyed his one-half interest to 
Chamberlain to secure an indebtedness, which con·veyance was 
recorded. After the crop had been harvested, Jones secured 
possession and sold it, keeping the proceeds to pay for his 
advances. Chamberlain sued to recover the value of one-half of 
the crop from Jones, but the Trial Court held that Jones had a 
superior right 1mder his claim for supplies. This decision was 
reversed, and in reversing it the Supreme Court of Tennessee 
says: 

We are ot' opinion that an agreement t'or the conveyance o;f a 
crop to be raised and gathered is such an agreement t'or the 
conveyance of' personal· estate that it would be void as to 
creditors or subsequent purchasers for value without registra­
tion. Mr. Washburn (vol. I, p. 497) states as tbe result from 
a variety of' cases that •t:arming on shares makes the owner ot' 
the land and the t'armer tenants in conmon of' the crops. Thus, 
a contract by which A should have possession ot' D's t'arm and 
put in crops on shares, makes them tenants in common of' the 
crops and A may sell or mortgage his share of'.the crops.• It 
appears that it' the tenant can mortgage his share of' growing 
crops, to make the conveyance et'f'ectual as against creditors 
the conveyance must be registered. 

{But see (4) under chart] 

(4) TITLE TO CROP PRIOR TO 
DIVISION 

Although the cases cited under "(3) Teiumts in CoiDillon of the 
Crop, When" o'f this Memorandum £or this State, hold the land­
lord and sharecropper to be tenants in common of the crop, 
those cases were decided prior to 1927, and in that year the 
Legislature modified the previous statute in a. manner which may 
throw new light on these decisions. 

Sec. 8027, Williams' Ten1;1essee Code, 1934, pro·vides as 
follows: 

Sec. 1027-Part of crop reurved to landlord.-No.thing in 
this law shall at't'ect the portion or the crop reserved as rent 
by the landlord of' a share cropper, or for the rent or use ot' 
land producing same, whether divided or undivided, it being the 
intention to treat the title to such portion of' the crop as 
vested in ·the landlord, unless the contract expressly provides 
otherwise. (.L, 1923, ch. 71; L. 1927, ch. 33.) 

Sec. 8028· provides that the purchaser of a crop from a ten­
ant, with the lan!llord's written permission to sell, shall 
issue check in payment to the landlord and tenant jointly, and 
before such check is cashed it shall have endorsed on the back 
thereof the ~nuine signature of the landlord or his duly au­
thorized agent. 

In the case of Schoenlaw-Stetner Trunk Oompany IJ. Btlder­

brand, 152 Tenn. 166, 274. 8. 11. 544. ( 1925), it was held that 
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under a contract creating a third and fourth tenancy, the title 
to the crop was in the tenant, and the landlord· could not re­

cover in an action for conversion against mortgagees of the 

tenant who had taken possession of the crop. The court said: 

The evidence shows that at the time the det'endant, Hilder­
brand, shipped and delivered some cotton * * * , there had been 
no division of' same between him (Hilderbrand) and complainant, 
and the title to the whole of' the cotton was in the det'endant, 
Hilderbrand, and complainant had no claim in rem to the same 
until a division thereof' had been made between complainant and 
said Hilderbrand, and, theret'ore, complainant could not recover 
the value of' its undivided one-t'ourth interest in said cotton. 

The court cites 16 Ruling Case Law, p. 912, as follows: 

The t'act that the rent is payable in property instead of' 
money does not, until the property has been turned over to the 
landlord, cont'er any title thereto upon him. Thus in case of' a 
lease of' t'arming lands where the rent is a certain amount of' 
the crops, no title to the crops vests in th~ landlord until 
they are set apart to him. 

The court then pointed out that under the statute giving the 

landlord a lien on the crop to secure his rent, there was no 

distinction made between a rental contract whereby the rent was 

payable in part of the crops or in money. It was then stated 

that under the decisions of this State, the landlord's lien 

gave him "no property in, or right to, the crop.• 

(5) LIEN OF THE PARTIES ON 
THE CROP 

A.-Landlord's I ien.-The landlord has a lien on the crops 

raised on his land during any year for his rent for that year, 

as specifically provided in the following sections of the Code: 

Section 8017-Rent lien on c:rop Inures to benefit of as­
elgnee or pereon controlling land: A landlord and one control­
ling land by lease or otherwise shall have a lien on all crops 
growing on the land during the year t'or the payment of' the rent 
~or the year, whether the contract of' rental be verbal or in 
writing, and this lien shall inure to the benet'i t of' the as­
signee of' the lienor. (Laws of' '23, ch. 71). 

Section 8018.-Also he shall have a like lien on all crops of' 
tenants or share croppers grown during the year on the land, 
t'or the payment of' necessary t'ood, household fuel, money, and 
clothing supplied during the year to such tenant or share crop­
per, or those dependent upon him. 

Section 8019.-Also he shall have alike lien on all crops of' 
tenant or share cropper grown during the year on the land t'or 
the payment of' necessary t'ertilizer, implements, work stock, 
t'eed t'or stock, seed, labor, and insecticide t'urnished to, and 
used by, such tenant or share cropper in the production of' the 
crops. 

Section 8020-Foregolng I lena on equality, but euperlor to 
all other II ens: The liens mentioned in the three preceding 
sections shall all be upon equality, but all shall be superior 
to all other incumbrances, liens, levy, or contract on said 
crops, regardless of' the date of' such other incumbrance, lien, 
levy, or contract. 

Sec. 8023 provides that a purchaser, with or without notice, 

of a crop subject to any such lien shall be liable to the lien 

holder for the value of the crop, or any part of it, so pur­

chased, not, however, to exceed the amount of rent due, and/or 

supplies furnished, and costs incurred in collecting same, if 

the crop, or part thereof, is delivered to or taken possession 
of by such purchaser before July 1 after the crop year; pro­

vided, the lien holder shall bring his suit against ·the pur­

chaser within one year from the date of delivery to, or posses­

sion taken by the latter. 

Sec. 8024 provides that any factor selling tenant's crops 

and. applying the proceeds to indebtedness due him is liable fer 

rent whether he has notice of the lien or not. 
Sec. 8025 makes it a misdemeanor to dispose of ·any crop sub­

ject to landlord's lien for rent, with the purpose of depriving 
the owner of any such indebtedness. 

It was held in NeachaJII v. Herndon, 86 Tenn. 366, 6 s. Tf. 
241, that under a contract by which it was agreed that the 

landlord should furnish the tenant his supplies and should re­

tain possession and control of the crop and sell it, and should 

pay one-half of the proceeds to .the tenant after paying himself 

for supplies furnished, thE1 rights of the tenant's mortgagee, 

even without notice of the terms ·of said contract, must be 

postponed to those of the landlord under the contract. 

In Bramlett u. Hurley, 160 Tenn. 653, 28 s. Tf. 2d, 633 

(1930), it was held that the landlord's lien for work stock 

furnished the tenant is limited to the ·value of such stock to. 
the production of the particular year's crop, and that the 

landlord could. not. therefore,. enforce as a lien upon the crop, 

a purchase-money note given for two horses. In the opinion the 

court said: 

We think it manit'est that this lien was intended to apply to 
a current year and crop only * * * . The lien is not a con­
tinuing lien, but is restricted to supplies and furnishings 
furnished year by year in contribution to the making of the 
crop of the year. In .so t'ar only as the supplies or furnish­
ings are to go into a given crop; and contribute to its making, 
is the lien to be recognized. · 

The editor's note. on sec. 8017 of the code, ~iving a history 

of landlords' liens on crops, makes the following observation: 

The history of landlord-liens in the State indicates an un­
varying purpose to extend and increase the protection afforded 
by its laws. [Hunter v. Harrison, 154 Tenn. (1 Smith) 590, 288 
S. II. 355·1 . 

B.-Share Cropper's Lien.-Termessee statutes specifically 

give a farm laborer a lien for his wages on the crop raised by 

his effort. 

Section 80111- (Williams• Tennessee Code, 1934)-Lien upon 
crope: When any person shall perform any labor or render serv­
ice to another in accordance with a contract, written or ver­
bal, for cultivating the soil, and shall produee a cro.p, he 
shall have a lien upon the crop produced which shall be the 
result of' his labor, for the payment of such compensation or 
wages as agreed upon in the contract. 

Section 8015-Extent of lien and enforcement: This lien 
shall exist three months from the 15th day of November of' the 
year in which the labor is performed; provided, that an account 
of such labor rendered be sworn to bet'ore some J1istice of the 
Peace or Clerk of' the Court, showing the right of attachment. 

Section 8016.-This lien shall in no wise abridge or inter­
t'ere with the landlord • s lien for rent and supplies; but the 
same shall be second to the landlord's lien, and no other. 

These statutes seem ample to give the sharecropper a lien 

on the crop for h.is share thereof, but there have been no 

Termessee cases found in which any of these sections have been 

interpreted. 

(6) REMEDY, IF CROPPER VIOLATES 
AGREEMENT 

Section 8022 (Williams' Termessee Code of 1934): 

All crop liens may be enforced in a Court of competent ju­
risdiction by original suit, execution, and levy, or by original 
suit, attachment, and .garnishment, and all or any number of 
demands may be joined in one suit, or each established in a 
separate suit. Before any proceeding, * o0< * the lien holder 
shall itemize his claim, and himself or agent make at'fidavit in 
the manner required by law, in which affidavit it shall be 
stated that claim is correct, owing, unpaid, and bona fide, and 
not subject to any set-ot'f or cr·edit. 

·For the prote~tion of both landowners and labOrers and 

"croppers" from intimidation, Sec. 11037 of the Criminal Stat­

utes of Tenness.ee (Williams' Termessee Code of 19M) provides: 

It shall be a t'elony t'or any night rider or other person by 
threats, written or verbal, or by intimidation in any form to 
compel or seek 'to compel one having a hired laborer, share 
cropper, or tenant on his place, to dismiss tbem., or any of' 
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them, from employment without due cause, or for any night rider 
or other person by 'threats, written o'r verbal, or by intimida­
tion in any form, .to compel or seek to compel hired laborers, 
share croppers, or tenants, or their families, to vacate under 
fear or compulsion, the prE!Jiises they ha:ve occupied. Any per­
son convicted Under this Section shall be punished by imprison­
ment in the penitentiary for not less than three years, and not 
more than 15 years. (1915, ch. 15, S~c. 2.) 

(7) REMEDY, IF LANDLORD VIOLATES 
AGREEMENT 

Being a tenant in common of the crop, the cropper can main­
tain an action for partition, can recover for conversion, can 
interplead for l:lis share of the crop, and can mortgage or sell 
his share of the crop which his labor produced. 

VoL. IV, L~w and Contemporary Problem, p. 543· 
Hunt v. Wing, 57 Tenn. 139 (1872). 
Jones v. Chamberlain, 52 Tenn. 211 f187ll. 

If the action be one for breach of contract, as where the 
landlord failed to furnish supplies or money· to make the crop, 
the measure of damages is the value of the share, less neces­
sary expenditures, not including labor, and less such sums as 
the sharecropper may have earned in other employment. Hatthews 

u. Foster, 238 S. If. 317 (Tex. Ctu. App. 1922). 

TEXAS 
(1) LANDLORD AND TENANT, WHEN 

The most recent decision of the Supreme Court of Texas dis­
tinguishing. the relationship of landlord ,and tenant from that 
of employer and cropper, _in crop-sharing contracts, is Brown u. 

Joh,nson,_ 1'18 Tex. Rep. 14.3, 12 S. If. 2d 543 (1929). The case 
came before the Court in an agreed statement of facts, which 
were: 

In December, 1924, appellee rented the· land involved in this 
suit >~' * * for the year 1925, and agree·d -to pay as rent for 
said land one-third of all grain, and one-fourth of all cotton 
raised thereon. The appellee, of his own volition, entered 
into a contract with appellant for him to cultivate the land 
durf.ng the year 1925, the terms of said contract being as fol­
lows: 

Appellee was to furnish tne appellant the land, teams, tools 
and seed for the cultivation of said land, and appellant was to 
cul ti va te t)ie land, &ather and sell the crops therefrom, and 
when crops were sold, appellee was to receive from appellant 
one-half of the proceeds arising from the sale. The crops were 
not to be divided in kind. 

The question submitted to the Supre~ Court for adjudication 
was whether the trial court erred in holding that the relation­
ship of landlord and tenan-t existed between appellee, Johnson, 
(the tenant of the owne~ of the land on which the crops were 
grown), and ~he appellant, Brown, (the grower of such crops 
under his contract with appellee). 

The SUpreme Court said: 

It is our opinion that the question propounded must be an­
swered in the af.firmative (that is, that the Trial Court did 
err) under the facts stated in the certificate. The relation­
ship of landlord and tenant is a question of fact, like that of 
possession, and may be proved by parole evidence. Likewise, 
the alleged relationship may be thus disprdved. To sustain an 
action for rent, the relationship of landlord and tenant must 
exist. * * * To create the relationship ~f landlord and tenant 
no particular words are necessary but it is indispensable that 
it should appear to ha:ve been the in tent ion of one party to 
dispossess himself of the premises and of the other party to 
occl!-py them. Accordin'g to the certificate the legal rights 
of the appellee, Johnson, are he:).d dependent upon a pro per 
construction of the Landlord and Tenant Act ·as expressed in 
Articles 5222-5239. Those rights are primarily based on t;he 
contract he made with the owners of the fee in the lands cul­
t:l:v.ated by the appellant. The contract gives the appellee the 
exclusi-ve possession of these lands with the right to use them 
during the term of his contract. * * * The relationship of 

landlord and tenant between himself and the owners of the fee 
was established by virtue of the terms of this contract. " " "' 

A casual reading of our Landlord and Tenant Law demonstrates 
that one of the essentials of a valid lease of the premises 
whereby the relationship of landlord and tenant is established 
is that exclusive possession of the premises rightfully belong­
ing to one party is transferred to another, and that the rela­
tionship of landlord and tenant is established. As said by the 
Court of Criminal Appeals in Lane v. State, 10 Tex. CnminaL 
Appeals 593, 276 S. li. 712, "It is true that the appellant was 
a mere tenant on the premises owned by the prosecuting witness, 
but, under the undisputed testimony, his right to the posses­
sion of said property was unquestioned, and neither the land­
lord nor any other person had a right to become a trespasser 
thereon and to thereby destroy the fruits of his labor." » * * 
No other elements of the Landlord and Tenant Act are to be 
found in the relationship of the parties growing out of this 
contract, and as the appellee set out to ell .. rcise the right 
given by the law to a landlord against a defaulting tenant in 
this case, when under the circumstances he was not entitled to 
do so, it appears that the proceedings were wrongful and the 
appellee acquired no rights thereunder, as a landlord, by vir­
tue of the terms of the Landlor.d and Tenant Act. 

(2) EMPLOYER AND CROPPER, WHEN 
In Brown u. Johnson, ante, the Supreme Court cited the case 

of Cry u. J. If. Bass Hardware Company, 273 S. If. 350 (1925), 

from the Cpurt of Civil Appeals, where the distinction between 
a tenant and a mere cropper is stated tlrus: 

The distinction between a mere cropper and a tenant, enti­
tling. the tenant to a homestead right in the premises, is clear; 
one has the possession of the premises for a fixed time exclu­
sive of the landlord, the other has not. The possession of the 
land is with the owner as against a mere cropper because a mere 
cropper is in the status of an employee, one hired to work the 
land and to be compensated by a share of the crop raised, with 
the right only to ingress and egress on the property. This is 
not so as to the tenant, who has a substantial right in the 
land itself for a fixed time. 

The Court then quotes from 12 Cyc. 979, as follows: 

The intention of the parties as expressed in the language 
they have used, interpreted in the light of surrounding circum­
stances, controls in determining whether or not a given con­
tract constitutes the cultivator a cropper. If the language 
used imports a present demise of any character in the land 
passes to the occupier, or by which he obtains the right of 
exclusive possession, the contract becomes one of lease, and 
the relation of landlord and tenant is created. If, on the 
other hand, there be no language in the contract importing a 
conveyance of any interest in the land, but by the express 
terms of the contract the general possession of the land is 
reserved in the owner, the occupant becomes a mere cropper. 

The factor is "the right of exclusive possession" as to the 
legal effect of the contract, and not "the shares of the crop" 
oniy. In other words, when the contract evinces the intention, 
as here, of "renting land," and not merely a hiring "to work 
the land," the relationship of landlord and tenant legally 
exists. 

(3) TENANTS IN 
CROP, 

COMMON OF THE 
WHEN 

In Texas, when the relationship is determined to be that of 
landlord and cropper, it follows that the parties are tenants 
in common of the crop. In the case of Rogers u. Frazer Brothers 

and Company, (D.A.. 108, s. If. 727, 1908), the action was brought 
by the payee on a note executed by_ the cultivator and secured 
by mortgage on the first four bales of cotton grown on the 
Rogers farm, against the landowner for conversion of such cot­
ton. The defense set up the fact that Signoski, the cultiva­
tor, has sold his interest to him. The ~.:.urt affirmed a judg­
ment for the plaintiff mortgagee, and said: 

The testimony shows that Signosk1 entered into a verbal 
contract with the appellant (the landowner) for the cultiva­
tion of 40 acres of land during 1904. By the terms of such 
contract appellant was to furnish the land, teams, and tools, 
and said Signoski was to cultivate the land and make a crop 


