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470 CENSUS OF DRAINAGE: 1940 
CONFIDENTIAL CENSUS REPORT:. Your report Is required by Act of Congress~ This Act also makes it unlawful for the Bureau to disclose any facta, Including 

statistical lnforn1atlon concerning the Nation's population, resources, ~nd business activities~ Your 

16-243 

DEPARTMENT OF COMMER~E-:-BUREAU OF THE CENSUS 
WASHINGTON 

SIXTEENTH CENSUS 
OF THE 

UNITED STATES: 1940 

DRAINAGE 
This schedule is to be used ONLY in the following States: 

Alabama Indio.i.a Montana South Carolina 
Arizona Iowa Nebraska South Dakota 
Arkansas Kansas Nevada. Tennessee 
Ca.Jifornia Kentucky New1Mexico Texas 
Colorado Louisiana North Carolina Utah 
Delaware Maryland North Dakota Virginia 
Florida Michigan Ohio Washington 
Georgia Minnesota Oklahoma Wisconsin 
Idaho Mississippi Oregon Wyoming 
Dlinois Missouri 

IF THE ENTERPRISE IS LOCATED ENTIRELY IN ONE COUNTY: 
Answer all que~tions for the whole enterprise. 

IF THE ENTERPRISE IS LOCATED IN MORE THAN ONE COUNTY: 
Prepare a separate report for each county. 

EXPLANATIONS AND INSTRUCTIONS 

Legal requirement.-A report of every drainage enterprise in the United 
States is required by the Decennial Census Act of the Congress, approved 
June 18, 1929. 

Drainage of agriculturallaus is the act or process of drawing off an excess 
of water by underground conduits, pipes, or tiles; or by open or covered 
trenches in the surface of the ground; or by pumping, for the purpose of 
improving the condition of the soil and crops. In this connection the area 
drained does not include land from which water flows without artificial aid into 
natural watercourses; nor does it includ& land protected from overflow by 
levees, dikes, or embankments; nor areas guarded by trenches from the runMoff 
from higher lands, unless some form of drainage works has been cOnstructed on 
the protected land. 

Definition of a drainage enterprise.-A drainage enterprise, for the purpose 
of this census, is the area-

(!) organized in one drainage district; or 
(2) assessed for the same public drain; or 
(3) in corporate or in private ownership drained by works operated as one 

undertaking. 
This census relates only to the drainage of agricultural lands. A report 

is to be made for each such drainage enterprise organized under a general or a 
special drainage law, or as a corporation, and for each drainage enterprise 

·under private ownership draining as much as 500 acres. Do not report any 
privately owned enterprise draining less than 500 acres. 

All questions are to be answered.-If exact information is not available give 
the best estimate possible and write "Est." beside the answer. Use the 
margin of the schedule or a separate sheet when additional space is necessary 
to make the answers clear, definite, and complete. 

SCHEDULE 
No, 
(1) 

This entire 
center 

space for 
office use 

only 

CODES 

ClauCode 
(2) 

l.e'ff Code 
(3) 

Answer Questions 1 to 9, inclusive, for the whole enterprise on each schedule. 
Answer Questions 11 to 36, inclusive, for ONLY that part of the enterprise which is located in the county reported under Question 10. 

I.-MANAGEMENT AND LOCATION OF ENTERPRISE 

1. Name of drainage district or enterprise: 

2. Individual, board, or comrtany controlling enterprise: 

Name --------------------------------------------------------------------------------------

Po:~~!~ { ::: :::: =~~~~~-~~~::::::::::::::::::::::::::::::::::::::::::::::=::::::: 
S. Location of enterprise (entire enterprise as now organized): 

(a) State-----------------------------------------------------------------------------------· 

(b) County or counties -----------------------------------------------------------------

(c) Townships or other divisions of county: 
Use Land Office survey numbers where available; wbere not available, give proper 

nnme and also class, o.s township, town, precinct, district, etc. 

(d) Name of Jake, stream, or ditch receiving discharge from district: 

(e) Location of district outlet: 

4. Person furnishing information: 

Name and title ------------------------------------------------------------------------~----

Address -------------------------------------------------------------------------------------

Date --------------·------------------------------'--------------------------------------------

Signature 

ll.-CLASS OF ENTERPRISE 

6. Indicate type of organization (at the present time) by X: 

Drainage district. Commercial development: 

County drain _____ _ (a) Incorporated _____ _ ---------------
Township drain __ _ (b) Not incorporated. 

State project.______ --------------- Individual ownership.___ -------------·-
Irrigation enter-

Pfnis~-~id;~bt-Mto ci~iti~iOQ:g(;e on l~et~~~;;~G!iriDOO,-Wiib-d:a-t~:i.O act'O·r-iaW-UtidC(-
which enterprise is operating. 

Organised Code 
(4) 

11-----1 
l'urpote Code 

(S) 

-------------------------------------------·-------·--------------------------------------------- Completion Code 
(6) 

6. Haa this enterprioo the power of levying taxes? ---------- ------------------------
(Yes or No) 

7. Year in which this enterprise was organized--------------- ------------------------
8. If drainage was begun by a different enterprise or under a different type of 

organization than the present enterprise, state the facts briefly: 

-------------------------------------------------------------------------------------------------

m.-PURPOSE OF DRAINAGE 
I 

9. Indicate principal purpose of artificial drainage by X: 

Improvement of land a.Jready in farm•-----------------------------

Reclamation of swampland not previously in farms ___________ _ 

Protection against overflow _________________________________________ _ 

Removal of alkali or seepage from irJ)igation ___________ ..,. ________ _ 

Pumping Code 
(J) 

ll-----1 

(Reduced racs1m1le) 



SCHEDULE 471 
na~nes or ldentlty, froiD your een.eus reports. Only sworn census eznployeea wiD see your statements. Data collected will be used eoleJ-y for preparing 
Cenaua Reports Cannot Be U.eed for Purpoaea of Taxation. Regulation,. or Jnveetlgation. 

IV.-SEPARATE REPORT FOR EACH COUNTY 

{ 
If enterprise is looo.ted entirely in one county: Answer Queetiono. 11 through 35 for the whole enterprise. 

NOTE: If enterprise is looo.ted in more tho.n one county: Ano.wer Questions 11 through 35 only for that part of the enterprise located in the county reported 
under Question 10. 

10. Name of county t<> which the following answers apply __ _ 
Code 

V.-LAND IN ENTERPRISE (in this county) -
11. Area of enterprise: (The sum of b and c must equal a,) 

12. 

(o.) TotaL .. ,----------------------------------------- Acree ------------------- {tJ 
(b) Assessed for cost of enterprise_____________ Acres -------------------

1~ w:~~=:~~~:~:~~~~~~=~~~~~~~~::~~~~~~~=-~~~~~D :: 
(e) If this enterprise was established for any 

other purpose than drainage, what 
area is served or to be served by the 
work for which coste are assessed?..... Acres ----------------- A-C 

Overlapping of enterprises: 
(a) Portion of total area (11a) that was 

included in later enterprises for which 
reports are obtained..--------------------- Acres -----------------

(b) Portion of total area (lla) that has not 
been included in later enterprises for {A-5 
which reports are obtained_______________ Acres ------------------- B-2 

NOTI.--QuesUona 13 to 17, inclusive, a.pply to the a.creap reported under Question lib. 
The sum of a1 b, &lld o under each of Quefiiou 13 and 14 should equal &be an.aver to Ulb. 

13. Drainage condition in 1939: 
(Question 13 relates only to degree o! wetness or the land, regardless or its actual use.) 

(a) Area unfit to raise any crop, for lack ·of 
drainage·----------------------------------- Acres ------------------- A-6 

.(b) Area drained, fit to raise normal crop... Acres---------------- {~ 
(c) Area partly drained, fit for partial crop 

only ... ---------------------------------------- Acres-----------------
14. Use of land in 1939: 

(a) Improved land_________________________________ Acres ------------------- {~ 
(b) Timber and cut-over land (all requiring 

clearing before it can be plowed)------ Acres ------------------- A-9 

(c) Other unimproved land. ___________________ · Acres------------------

15. La(..~ iTo~t'tr=~~."~.!~-~~~~:_______________ Acres ------------------ {~0 
(b) Area. planted in 1939·--------------------- Acres ----------------- A-11 

16. Area that has been assessed by this enterprise, 
but was idle in 1939 .. ---------------------------- Acres ------------------- A-12 

17. Ar:7N-:;:,~~~-~~~-~~~~:~~~~~--~~--~~~-~:-~i~ Acres------------------- {~3 
VI.-CAPITAL. INVESTED AND FINANCING (in this county) 

NoTE.-The following inquiries relate to the costs assessed or to be 
assessed against lands in this county which, in the case of an enterprise 
located in more than one county, may he different from the ccst of the 
drainage works constructed in this county. 

The figures should show the cost of original cono.truction plus enlarge
ments and extensions, but not operation or maintenance. Where 
Investment and maintenance ccsts have not been kept separate, the 
portion representing capital investment shollld be estimated as accurately {8-7 
as possible. . · C-1 
18. Cost of drainage works to January 1, 1940 ••... $-------------------------- D-1 

Include engineer~ organization~~~~:-or~way, dam~ (O.mlt cents) 

:~iC:~~~~on~~~d~ca~d~~~~~i~ 
lands for sale or for !Brming, Include obligations of oarllcr D H 
~~~&r~~'f:~~~~~;~~~=Js~~ob}Jgations · 

19. Estimated additional cost to complete works 
authorized·----------------------------------------- $-------------------------- D-2 

20. Total indebtedness, Dec. 31, 1939 (if none, (Omit conts) 

, write ''None'')--------------------------------------- $--------------------------- D-3 
91. Amount of taxes and special assessments c<il- (Omit cents) 

· lected in 1939 (if none, write "None") ........ $-------------------------- ll-4 
22. Arrearage, Dec. 31, 1939: (Omitcents) 

(a) Was this enterprise in arrears in pay- D {A-14 

:e~t,"!,P~~~~~~;~~-~~-~~~~-~~~ --------------- ~ 
(Yes or No) 

l~l ~':.o':.~; ~.::r:;:n<i{,:l>m.;(i;,··h.--ii.~ $ ______ (0m;;;;,;~i-------- o-s 
tota.l of cost assessed for this enter
prise by reorganization, refinancing, 
bankruptcy proceedings, or any less 

~~r~~~r arr:~L:~~~--~~~~~~~~~ _________________________ {~}a 
(d) Amount of such reduction in indebted- (YesorNo) 

ness------------------------------------------'- $------1------------------- D-8 
23. Area delinquent in payment of drainage taxes, (Omit cents) {8-lt 

Dec. 31, 1939 (if none, write "None"l-------- Acres------------------ D-9 

Vll.-DRAINAGE WORKS (in this county) 
Code 

NoTE.-Drainage works of an enterprise include all varieties of under
grOund conduits, pipes, or lines of tile; drains of stone, wood, or other 
materials; and all open ditches, canals, and pumping equipment for 
drainage. - Levees, dikes, dams, weirs, gates, and other devices for 
draining away or controlling surface and soil waters are to be considered 
~~Drainage works" when, and only when, they are constructed or 
operated with drainage ditches, underdrains, or drainage pumps. 

Tile as here used includes pipes of earthenware, concrete, or other 
materials buried beneath the surface in such a way as to permit the j' 
excess water to flow away. 

Ditches include all open artificial trenches, usually with sloping sides. {A-15 1 

HO'l'B.-U'nder Quest:iona 24 throUJh 28 include all draina.ge wurks in this county D B-12 
beirtg operated or JIL&inlained by this enterprls&, but DO HOT include any works C-2 I 
being operated or mai.Dlained by some other enterprise. D-10 
24. Open ditches belonging to this enterprise: 

(a) Total length constructed or improved.__ Miles ----------------- C-3 

(b) Additional length aut!lOrized.______________ Miles ----------------- C-4 
25. Levees and dikes belonging to this enterprise: 

(a) Total length constructed, rebuilt, or 
relocated....------------------------------ Miles --------------- C-5 

(b) Additional length authorized_______________ Miles ---------------- C-6 
26. Tile drains belonging to this enterprise: 

27. 

28. 

29. 

30. 

31. 

(a) Total length inetelled.__________________ Miles ---------------- C-7 

(h) Additional length authorized_______________ Miles -------------- C-8 
Number of drainage wells from which water is 

pumped by this enterprise to lower ground 
water table (if none, write" None"l---------- Number--------------- C-9 

:p~:q::p::e:_~~:=-~:~-~-~:~-~::_~~~~~--1:::~: __ 0 C-10 . 
(Steam, electric, Diesel. etc.) 

(b) Capacity of plant_________________ HorseP<>Wer ------------------ C-11 

(c) Kind of pumps __________________________________________________ o C-12 
(Centrifugal, rotary, turbine, plunger, etc.) 

(d) Number of pumps.____________________________ Number--------- C-13 

(e) Total capacity of pumps____ Gallons per minute·------------ C-14 

(f) Average lifL·------------------------------ Feet-------------------- C-15 
Area (in 12h only) served by pumps (if none, 

write "None"l---------------------------------- Acres--------------- C-16 
Maintenance of drainage works: 

(a) ~?-~~~~-~~~~~~-~~~-~~~= ------------------------- {Eli 
(h) Indicate method of doing maintenance work by \f~ or No) D-11 I 

District forces._ ______________________ _ 

~:r::;;~:::·~-=~~~:::::: D {i~~i 
Other (give name) ... ------·-------------------------------------- I 

(c) Does enterprise own excavat-ors or {A-18 I 
other P<>Wer equipment (not inclu<ling B-15 

:~~~ofo~~~!::~!?~--~~~--:~~~ ----------------------- t~~ 
(Yes or No) 

(d) Cost of operation and maintenance in {9-16 1939 (if .:1'?.~:1, write "None") ___________ $________________ C-la 

hl=~6o~ bo~ds ~io~o~t ~; ~~~ fo (Omit cents) D-14 
bpenditme for lt\19 ror. 

~~~er should be 

Government aid for maintenance and rehabili
tation: 
(a) Did this enterprise ever receive from any 

Federal agency, directly or through 
State or local organization, assistance {B-17 
in restoring its drainage works "'ith- C-21 
out obligation to repay the cost?_____ ------------------ D-15 

(Yes. or No} 

(b) Name of s:~:-~~=~::_____________ -------------------- _____ o {t~ 
VIII.-EMPLOYMENT AND PAY ROLL 

32. Total amount of wages and salaries paid and 
payable for 1939 (if none, write "N<>ne") ___ $______________________ D-16 

(Omit ...... ) 
33. Total number employed during the week end-

ing April 29, 1939 (if none1 write "None") ___ Number ----------------- D-17 

IX.-FLOOD PROTECTION BY OUTSIDE AGENCIES (ilr tliis connty) 
34. Area \m 12b only) protected from overll<>w by 

levees or dikes belonging to a levee district, 
State, or other outside. agency (Irnt this

r---J{B-19 
L__J C-23 

enterprise). (If none, write "None.'')_____ Acre& -----------------
35. Name of outside agency protecting ares. in this enterprise from <>ver

fiow; 

B-20 

(Reduced racslmlle) 



472 CENSUS OF DRAINAGE: 1940 

INSTRUCTIONS TO SPECIAL ENUMERATORS 

DRAINAGE SCHEDULE 
CENSUS OF AGRICULTURE : 1940 

GENERAL INSTRUCTIONS 

(See also sec:tion Explanations and Instructions on face of schedule) 

A drainage schedule is to be filled out for each enterprise which was organized for 
drainage of agricultural land, or was organized for some other purpose and has 
undertaken drainage of agricultural land. (See definitions on the face of this 
schedule, drainage of agricultural land ltlld drainage enterprise in column 2, 
and drainage works in column 4.) Agricultural land is to include land usable 
for agriculture when drained. 

Overlapping enterprises.-An independent enterprise may include part or all of an 
earlier enterprise, or may be partly or wholly included in a later enterprise. 
A separate report, on the drainage schedule, will be obtained for each of the 
overlapping enterprises unless one of the enterprises is omitted from the census 
for some reason other than the overlapping. The amount of overlapping with 
later enterprises will be stated in answer to Question 12a. 

Subdistricts.-In some States an area wholly or partly within an organized drain
age· enterprise ma.y be organized as a subdistrict, under the same or a different 
governing board. Each such subdistrict should be considered a separate enter
prise·from the main or parent district in which it is situated, and a separate 
schedule prepared for it, if separate records have been kept. 

Two or more enterprises under the sari::t.e ownership.-The same corporate or 
private ownership may cover two or more drainage enterprises, for each of 
which a separate report should be made. All lands drained by the same outlet 
constructed or improved by the owner (or owners) of these lands should be 
reported as one enterprise. All lands in one continuous body under one owner
ship should be reported as one enterprise, unless different parts were. constructed 
separately and are operated independently, in which case ea<lh part should be 
reported as an enterprise. Separate tracts of less than 500 acres each, with 
drainage works. under private ownership, should not be reported unless drainage 
facilities serving a total of 500 acres or more of such tracts were constructed or 
are now operated as a unit. 

Enterprises that have not begun construction.-For an enterprise that has been 
organized but has not begun construction, a report should be made if the enter
prise is a going concern, answering those questions that apply to the case in hand. 

Method of making the canvass.-Each special enumerator doing field work in the 
Census of Drainage wiJI be assigned a definite territory, in which he wiJI be held 
responsible for obtaining complete reports regarding all drainage enterprises. 
Within this territory he will arrange his itinerary so as to obtain the reports as 
economically as possible. 

Lists of drainage enterprises.-Lists of drainage enterprises will be supplied for 
use of the special enumerators, who should use every available means to make these 
lists complete and to correct all errors found in these lists. If two or more districts 
or drains have been combined into one enterprise, this should be reported, with the 
names of the separate enterprises and the name of the present organization. 

The additional names should he entered on the lists in order of the year of 
organization. · 

County maps.-To show the approximate locations of the enterprises (Question 3), 
and especially to aid in determining the overlapping of enterprises (Question 12) 
and the particular land to be collBidered in answering certain questions on the 
schedule, the boundaries of the enterprises are to be drawn on county maps which 
will be supplied to each special enumerator with his assignment. 

In districts where there is overlapping: 

Plat first the enterprise organized last-the "latest" enterprise-and put its 
name or number within the boundary. 

Plat the remaining enterprises in order, the latest-organized first, and put its 
name or number on that part of each not included in the later enterprises. 

Where land has been assessed in three or more drainage enterprises, and there
fore identification of the boundaries of different enterprises may be difficult, the 
boundary of an enterprise need not be traced across the area included in two 
later enterprises. That is, if County Drain 10 includes land that has been 
assessed for County Drain 18 and for County Drain 27 (both of which already 
have been platted, No. 27 before No. 18), the boundary of County Drain 10 
need not be shown across the area that io included in both County Drain 18 and 
County Drain 27. 

County reports.-As soon as the special enumerator completes the canve.as of any 
county, be will prepare a gen_era1 statement concerning drainage conditions in 
the county, and include comments that may be helpful in explaining and tabu
lating the data on the reports (schedules) for the individual enterprises. This 
report, the county map, and the corrected list of enterprises will be submitted 
with the final reports from the county. 

INSTRUCTIONS CONCERNING SPECIFIC INQUIRIES 

(The instruction numbers correspond with the question numbers on the face of the 
sohedule) 

GENERAL INFORMATION 

Enterprises located in more than one county.-Many drainage enterprises include 
land in more than one county. That the statistics may be tabulated correctly 
by counties, it is necessary that the portion in each county be reported on a 
separate schedule. Questions 1 to 9, inclusive, are for identification and general 
classification, and should be answered alik,.e on all schedules covering parts of 
the same enterprise; but Questions 10 to 35, inclusive, on any one schedule relate 
to the land and drainage works in only one county-the county named in 
answer to Question 10. · 

1. Name of enterprise.-Give the name of the drainage enterprise exactly as it 
appears on the county or other public records, if the enterprise is a legally 
organized drain or district or a corporation; if it is under private ownership, 
give the correct name of the individual, firm, or company. 

2. individual, board, or company controlling enterprise.-(!) For an enterprise 
owned by an· individual or by a private firm or company, give the name of 
that individual or firm. (2) For a drainage district or other enterprise 
organized under a drainage law, give both the name and the official title of 
the officer immediately in charge. (3) For any other drainage enterprise, 
give both the name of the company or association having control, unless it 
has been given in answer to Question 1, and the n~>me of the secretary or 
responsible executive officer. One purpose of this inquiry is to obtain the 
name and address of the official or other person responsible for directing 
the affairs of the enterprise, from whom authoritative information can be 
obtained, if needed. 

3. Location of enterprise.-Name all counties in which any part of this enterprise 
is situated. Designate each township in which a part of the enterprise is 
situated, by township and range numbers where covered by a General Land 
Office survey. For an enterprise comprising only a few square miles, indicate 
the location more definitely by giving the section numbers or otherwise 
designating the approximate location in the township. 

The lake, stream, or ditch to be named as receiving the discharge is that 
into which the water flows from the lower end of the drainage construction or 
improvement made by the enterprise. The location of the district outlet is 
the point where the drainage works discharge into the n~>tural watercourse. 

4. Person furnishing information.-Enter here both name and official title of the 
individual who furnishes the information given on the schedule, whether it is 
or is not the same as given in answer to Question 2. In cases where the 
information is compiled by the special enumerator making the canvass, as 
from county records, he should enter his own name and title and add "from 
county records'' or other appropriate notation. 

The signature required is that of the special enumerator who obtains the 
report. 

5. Type of organization.-Classify the enterprise according to its kind of govern
ment, or to its primary purpose if that was not drainage. The name of the 
enterprise is not a reliable guide; for example, most so-called drainage districts 
in Iowa should be classed as county drains. 

A drainage district is governed by officials elected or appointed for the 
particular enterprise. 

A county drain is governed by county officials. 
A township drain is governed by township officials. 
A State project is governed by State officials. 
A commercial development is one organized to develop and sell land for 

profit. 
An individual-ownership enterprise is an undertaking by one or more land

owners without legal organization or supervision. 
An irrigation enterprise is' one organized primarily to irrigate land. 
Other types of drainage enterprises might include such developments as 

undertakings to drain marshlands for mosquito· control, if they have 
drained or will drain lands used or usable for agriculture when the drains 
have been completed in accordance with plans already adopted and which 
the enterprise has authority to finance and carry out. 

6. Power to levy tases.-Answer according to whether the governing board of the 
enterprise has authority to compel payment of the costs levied against the 
lands. 

7. Year in which organized.-Show when this enterprise was created or begun. 
For a district or drain established by decree or order of a court or of some 
public official or board, the date is that of the decree or order. For a company 
incorporated for the purpose of draining land, it is the date of incorporation. 
For an enterprise organized for some other purpose than drainage, which 
later found drainage to be needed, the date is that when .drainage was under
taken. For an individual enterprise it is the time of beginning drainage. 

8. If drainage was begun by a different enterprise.-If construction of the drainage 
works that now belong to this enterprise was begun by another enterprise, 
(1) give the name, date of organization, and type of organization, (2) state 
the relation of the present enterprise to that other, and (3) state whether a 
schedule has been obtained for the other enterprise or if it has ceased to exist. 

If this enterprise was.hegun (Question 7) under a different type of organiza
tion than thkt under which it is operating now (Question 5), show in answer
ing Question 8, the original type of organization and the year of reorganization. 

(Reduced racs1m1le) 



INSTRUCTIONS TO ENUMERATORS 473 

9. Purpose of drainage.-The four purposes listed are to be considered mutually 
exclusive. Reclamation of swampland, protection against overflow, and 
removal of alkali or seepage refer only to improvement of land not in farms 
when the enterprise was organized. As here used, swampland is land 
normally too wet for profitable farming; overflowed land is generally not 
too wet but is subject to inundation by stream floods at such times and with 
such frequency that farming is unprofitable. Check the principal purpose 
of this enterprise, not a need supplied by some other enterprise-for example, 
not flood protection provided by an outside agency. (See Question 34.) 
Only the prineipal purpose is asked-the one most important in bringing about 
organization of the enterprise. If more than one item is cheeked, an explana-. 
tion must be made on the schedule or on a sep,.rate sheet of paper. 

LAND AND FINANCES 
10. County to which the following answers app!y.-Name only one county, and 

answer Questions 11 to 35, inclusive, as though the portion in this county 
were a separate enterprise from the portion in any other county. 

11. Area of enterprise.-Give, in accordance with instructions relating to Ques
tion 10 (a.), the total acreage included in the enterprise; (b) the aereage assessed 
to pay for the enterprise; (c) the acreage included but exempted from pay
ment of costs; (d) the reasons for such exemption; (e) the area to be drained, 
by an enterprise organized primarily for some purpose other than drainage. 
It shonld be assumed that all land within the boundaries of the enterprise is 
or will be benefited by the drainage works constructed or to be constructed 
by the enterprise. Land benefited but exempt from drainage assessment 
may include school lands not taxable, State-owned lands, rights-of-way for 
ditches, and perhaps either. Make the reason clear, using a separate sheet 
of paper if more space is needed. 

12. Overlapping of enterprises.-Divide the total area of the enterprise (Ques
tion lla.) into two parts: (a.) The portion covered in reports obtained for enter
prises organized later than this one, and (b) the portion not covered in 
reports obtained for enterprises organized later, in order that duplication 
of areas can be eliminated in tabulating the statistics. 

13. Drainage condition in 1939.-Divide the area not included in later enterprises 
(Question 12b) into three parts according only to its present need of drainage. 
A normai crop here means a crop yield equal to that given by well-drained 
soil of the same character. The figures in answer to this question necessarily 
will be estimates, and should be the carefully considered opinion of some 
person or persons familiar with the drainage condition of the land. 

14. Use of land in 1939.-Divide the area not included in later enterprises (Ques
tion 12b) into three parts according to its use or availability for farming or 
other purposes. Improved land here means land regularly tilled or mowed; 
pasture that has been cleared or tilled; fallow land; gardens, orchards, vine
yards, and nurseries; land occupied by buildings, house yards, barnyards, 
etc.; and land occupied by ditches, levees, highways,. and railways. The 
figures should be carefnl estimates by persons acquainted with the conditions. 

15. Land in occupied farms in 1939.-0btain the best estimate possible from 
persons who know that portion of this enterprise not included in later enter
prises (Question 12b). Concerning large holdings embracing much unim
proved land, it may be ·a matter of judgment as to, how much of the 
unimproved acreage should be considered to be in occupied farms. Of any 
large tract that has been subdivided for sale, the subdivisions not used for 
farming in 1939 should be excluded. In a large plantation, portions unused 
for lack of tenants should be excluded. Land used for purposes other 
than farming, as for public highways, town sites, etc., should not be included 
in the answer to this question. 

The area reported as planted in 1939 shonld include all land from which 
crops were harvested; all land planted, whether the crop was harvested or 
not; and all land in orchards, vineyards, and nurseries. 

16. Area idle in 1939.-0btain the best estimate .possible for the acreage in this 
enterprise, and not included in later enterprises (Question 12b), that was not 
being used in 1939. Include in this idle acreage all cropland not used; all 
unimproved land in occupied farms except that required for pasture or 
for production of woodland products; all land in unoccupied farms; and all 
unimproved land not in farms except portions actually used intensively for 
grazing or other purposes. A few cattle ranging the woods or prairies at 
some seasons is not reason for considering the land to be in use; nor is the 
growing or cutting of timber, except in farm wood lots, to be considered as 
using the land for this inquiry. (See instruction above relating to Question 
14 for definition of improved land.) 

17. Area. available for settlement.-Show the acreage, of that portion of the 
enterprise not included in later enterprises (Question 12b), that is drained 
or being drained to be sold for establishing new farms. Occupied farms 
should not be included, except that (I) where large holdings are to be 
subdivided the portions to be subdivided shonld be included, and (2) lands 
developed for sale by a !ami-selling eompany and being farmed by the 
company pending sale should be included. 

18. Cost of drainage works to January 1, 1940.-Give the total of all costs paid or 
to be paid by this enterprise for organization and for construction, installa
tion, or purchase of its drainage works. Include outstanding debts for 
ma,terials and' services received and works acquired before January 1, 1940. 
Include costs of earlier enterprises assumed by this enterprise, and omit costs 
of this ·enterprise assumed by later enterprises for which census reports are 
obtained. ·Do not include under this question expenditures for repairing, 
maintaining, or operating the works after they. have been acquired. 

19. Additional cost to complete.-Consider only those drainage works for which 
construction definitely has been authorized by the board governing the 
enterprise. 

20. Total indebtedness.-Give the total of laonded and other amounts owed by 
the enterprise, for whatever purpose. 

21. Taxes collected in 1939.-Give the total sum collected by the enterprise in 
1939, from taxes and assessments whenever levied. Include interest and 
penalties collected with delinqueht taxes and the net proceeds of tax sales. 

22. Arrearage, December 31, 1939.-State (a) whether on that date there were 
obligations past due and unpaid, other than running accounts for current 
expenses that were not covered by written evidences of indebtedness, and 
(b) the sum of those past-due obligations. State also (c) whether creditors 
had been forced or persuaded to accept a reduction in amounts due them, 
and (d) the total of creditors' losses including both principal and interest 
on honda, notes, and other indebtedness. 

23. Area delinquent in payment of drainage taxes.-Show the acreage on which 
taxes levied by or for this enterprise were due and unpaid on December 31, 
1939, and classed as delinquent under the laws of the State. 

DRAINAGE WORKS 
24. Open ditches.-Give (a) the length excavated or improved, and (b) the length 

not yet constructed but definitely authorized. Include both artificial 
channels and improved natural waterways, that are being maintained or 
used by this enterprise, but not private drains. Include ditches now belong
ing to this enterprise although constructed by others, and omit those con
structed by this enterprise that have been taken over by others or have been 
abandoned. Include no ditch in more than one enterprise, even if in land 
assessed in more than one enterprise. 

25. Levees and dikes.-Give the data concerning these works segregated in the 
same manner as stated for open ditches (Question 24). Do not include 
works belonging to the outside agency named in answer to Question 35. 

26. Tile dra.ins.-Give the data concerning these drains segregated in the same 
manner as stated for open ditches (Question 24). 

27. Drainage we!ls.-Obscrve that this question relates to wells out of which 
water is pumped into a drain (which may be also an irrigation ditch) on or 
near the ground surface, and not to so-called "vertical drains" that give 
outlet into a ,-elatively deep substratum for water accumulating on or near 
the surface of the ground. 

28. Pumping equipment.-Give the data for all pumping plants of the enterprise 
that are actually located in the county named in answer to Question 10. 
Show (a) the kinds of power, and (b) the total capacity of the engines and 
motors that drive the drainage pumps. State (c) the kinds of drainage 
pumps, (d) their number, and (e) their total capacity. Give (f) the average 
height of the water surface in the discharge bay or ditch above the water 
surface in the suction bay, or in the drainage wells, when the pumps are 
operating. 

29. Area served by pumps.-Show how much of the area given in answer to 
Question 12b is dependent for drainage, for any part of the time, upon the 
operation of the drainage pumps of this or of some other enterprise. It 
is the area that could not be drained adequately, at all times, without pumping. 

30. Maintenance of drainage works.-State whether the drainage works are 
maintsined systematically according to the opinion of some responsible 
official of the enterprise. 

The cost of operation and maintenance should comprise the expenditures 
in 1939 assessed against the land in this county (Question lla) incurred 
(1) for operating drainage pumping plants; (2) for cleaning, repairing, and 
maintaining in good condition all ditches, levees, tile drains, pumping 
plants, and other structures and equipment used in draiuing the land; 
(3) for purchase or rental of machinery to be used in maintaining the drain
age works; and (4) for administration of the enterprise. It should include 
all expenditures for the year except· principal and interest on bonds and 
notes and except costs chargeable to capital investment (Question 18). 

31. Government aid for maintenance.-State whether aid in maintaining the 
drainage works of this enterprise. in this county, bas been received from any 
agency financed in considerable part by Federal funds, and give the name 
of that agency. The maintenance work to be reported "Yes" does not 
include, for example, such work as enlarging levees by an agency that, by 
constructing navigation improvements or power developments, has made it 
necessary that the levees be enlarged. 

32. Wages and sa.laries.-Show the total paid by the enterprise to its own employees, 
including officials and members of the governing board, for services in 1939 on 
or for the benefit of the area in this county (Question lla). Do not include 
payments to a contractor for work done by him or his employees. 

33. Number employed.-Show only the number of persons during the week 
specified, including officials and members of the governing board, on or for 
the benefit of the area in this oounty (Question lla). Include only persons 
paid directly by this enterprise; do not include employees of a contractor 
or of a cooperating agency. 

34,_ Area protected from fioods by works of an outside agency .-Show the portion 
of the area stated in answer to Question 12b that is protected by works that 
this enterprise does not now control or maintain. 

35. Name of outside agency.-Give the name of the agency that controls the 
works referred to in Question 34. 

(Reduced ,tacs1m1le) 





SYNOPSIS OF DRAINAGE LAWS 

SUMMARY 

In the 38 States included in the 1940 Census of Drainage, 

approximately, 81,000,000 acres of land are included in drainage 

enterprises organized in ac_cordance with the provisions of 

State laws enacted particularly to aid in the improvement and 

reclamation of land for agriculture. The capital investment 

in the drainage ·works of these enterprises is $650,000,000 

(table 3, p. 1.) The following pages present a synopsis of 

the general drainage laws in aid of agriculture in effect on 

January 1, 1940. Special acts creating certain individual 

drainage districts, and acts for other purposes than aid of ag

riculture that have been used by occasional enterprises included 

in the Drainage Census, are not included. (In the Censuses of 

1940 and 1930, no attempt was made to separate the enterprises 

established ~mder special acts from those organized under gen

eral statutes, but the Census of 1920 reported 1,829,641 acres 

in such special-act districts, 1 mostly in Arkansas, California, 

and Fl.orida. 2 ) 

Such laws have been enacted for the purpose of permitting or 

promoting community cooperation in construction of ditches, 

pumping plants, and other works that are of common benefit in 

removing or protecting against excess water. The objectives in 

the enactment of drainage laws are, (1) to establish meanS 

whereby effect:j.ve cooperation may be achieved to obtain drainage 

benefits desired; (2) to provide a method of apportioning the 

cost among the landowners benefited, as nearly as practicable in 

proportion to the benefits to be received; and (3) to authorize 

a plan of distributing payment for the improvement over a period 

of years. This last objective has become important more re

cently than the others, in the development of large tracts re

quiring costly works and involving considerable acreages not 

yet in production. In general, the means o{ obtaining coopera

tion is the establishment of an organization with officers or a 

board of control legally authorized to adopt a plan of drainage 

imprdvement, to. procure construction of the necessary works, to 

incur indebtedness for the purposes of the organization, and to 

levy special taxes against the lands benefited in order to pay 

the costs, 

Proceedings for establishment of a drainage enterprise com

monly are initiated by petition of landowners expecting to be 

benefited by the underta;king proposed. Usually such petition 

must be signed by a ·majority of the owners to be benefited or 

by the owners of a major portion of the lands to be benefited. 

Not infrequently some official or board of the State or politi

cal subdivision is authorized to make such petition when public 

benefited is situated, or by the governing board of such county. 

Review by some higher court, upon appeal, is provided for. 

;l!anagement of the affairs of a ~rainage enterprise may rest 

in officers elected periodically by the owners of the lands in 

the enterprise, or by public officers-usually the county 

board-designated in the drainage law. The census classifica

tion of character of enterprise distinguishes these two forms 

as drainage-district and county-drain organizations. Some 

States provide for original establishment and management of 

small drainage enterprises by township officials. 

Methods for apportioning the cost against the properties 

benefited vary' considerably between the States. A uniform rate 

per acre on all the land in the enterprise is permitted by some 

laws in a few States, although other laws in the same States 

provide methods of adjusting the rates according to the differ

ent rates of benefit that will result to different tracts. One 

method of apportioning the cost is to divide the land into 

classes, commonly five in number, according to the different 

amounts of benefit to be received, and assess the different 

classes at different rates per acre, such rates being in the 

ratio 1:2:3, etc. Each ownership may comprise land in any or 

all of the classes. Another method classifies each tract or 

parcel of land on a percentage basis, the parcel or parcels to 

receive the maximum benefit per acre being designated 100 and 

each other designated by a number representing the rate of bene

fit it will receive in proportion to the maximum. The cost of 

the enterprise then is apportioned against the individual par

cels in proportion to the area of each and its benefit designa

tion. Yet another method is to appraise the value of the bene

fits that will accrue to each parcel of land or other property 

as a result of the proposed drainage improvement, and apportion 

the cost in proportion to such benefits. Under most drainage 

statutes, the benefits are determined separately from the dam

ages that may result from the proposed construction. Only a 

few laws provide that the cost of land drainage shall be.appor

tioned on the basis of land or property values. 

In those areas where organized land drainage could be under

taken in small units and be accomplished by works that could be 

constructed economically by hand and team labor, the cost of 

the early drainage enterprise was met by allotting to each land

owner benefited the construction of a certain portion of the 

drain designated to represent his portion of the total benefit. 

Under such circumstances the cash expenditures were small and 

the matter of financing the enterprises needed no special 
properties are involved. The petition must show that the work consideration. 

will be conp.ucive to the public· benefit, and what lands are 

expected to receive benefit from and pay the cost of the under
taking. 

Jurisdiction to establish the project as a legal entity 

With the powers specified in the statute usually is exercised 
by a ·Court of the county in which a portion of the land to be 

1 Four~eenth Census, u.s., vol. VII, p. '361. 
2 0p. cit., p. 354. 

With increase in farm-land values during the years, it be

came profitable to incur greater per acre costs for agricul

tural drainage. Also, development of special excavating machin
ery made digging of large ditches less costly. These develop

ments furthered. the organization of larger and more expensive 

enterprises for draining lands already in farms, and strength

ened the urge to develop for sale large tracts of swamp, wet, 

and periodically overflowed lands which in some regions 
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included increasing runounLs of cut-over .timber land. With these 

conditions, the matter of distributing payment for the drainage 

improvement works over a considerable period of years became of 

first importance, ru1d most States therefore have authorized the 

enterprises established under drainage laws to issue and sell 

bonds to be paid within 10 to 30 years from the proceeds of the 

drainage taxes levied upon the land-" and other property," in 

some cases-in the enterprises. Some statutes provide that the 

bonds may be made sufficient to cover the interest charges for 

the first few (2 to 5) years, presumably until the land to be 

reclaimed can be developed sufficiently to begin to pay the 
debt. 

The drainage statutes all provide for informing all land

owners who will be affected, concerning each step taken toward 

establishment of the enterprise, and giving them full oppor-: 

tunity to protest the proceedings. 1Notice sometimes is given 

by personal service, but usually by mail, posting, and publica

tion. Public hearings are held upon filing of the petition, or 

after preliminary investigation as to the practicability of the 

project and what lands will be benefited; and again after de

termination of the location and character of the works to be 

constructed, the total cost of the enterprise including damages 

to properties injured, and the amount of cost to be assessed 

against each property. Hearings at some other points in the 

proceedings for establishment of the enterprise and levying of 

the taxes therefor are provided by many of the statutes. Some 

require that construction shall be approved by election of the 

landowners to be assessed after the bids from contractors have 

been opened; some require that issuance of bonds, and the amount 

of each issue, shall be similarly approved. At electtons the 

landowners vote, for establishment of the enterprise or for 

election of officers or for other business, under some laws in 

proportion to their acreages in the enterprises, under other 

laws in proportion to the benefits assessed, and under yet other 

laws only one vote for each owner. 

Maintenance of the drainage works after construction is re

quired by some statutes, and authorized by most of them. The 
amount that may be expended for maintenance in any year, with

out authorization by the landowners through proceedings some

what similar to establishment of the enterprise, usually is re

stricted to a small portion of the cost of original construc

tion. Cost of maintenance commonly is distributed on the same 

basis as original construction, but in some instances OA a 
uniform rate per acre. 

The first drainage statutes in most States, if not in all, 

merely provided relief for landowners who, in order to obtain 
outlet for draining their land, must cross the lands of other 

owners with whom agreement could not be reached for granting 

the right-of-way. These statutes did not establish public en

terprises, but authorized condemnation of rights-of-way after 

investigation, determination of necessity, and award of damages 

by some designated official or legally appointed appraiser. 
The dates of the first general laws authorizing the es

tablishment of drainage enterprises for 36 of the 38 States 

·included in the 1940 Census of Drainage are given in the report 

of the 1920 Census. (Fourteenth Census of the U.S., vol. VII, 

p. 354.) The earliest statutes there indicated are those of 

1847 in Michigan and Ohio. In the latest two States included 

in the 1940 Census of Drainage, Delaware and Maryland, drainage 

statutes were enacted as early as 1816 and 1790, respectively. 

As the foregoing discussion suggests, the drainage statutes 

in most States have been developed gradually as larger and more 

costly improvements have become economically feasible. The 

States undertaking most recently the promotion of drainage de

velopment have patterned their statutes on those in use in 

other States where physical, economic, and governmental condi

tions seemed similar. The many amendments, revisions, and sup

plemental acts passed by the legislatures have resulted in some 

cases in provisions that are inconsistent or even contradictory, 

so that the meaning or requirement must be determined by deci
sion of the courts. 

The following synopsis is not an attempt to digest the drain

age laws, but is rather an effort to present in condeAsed form 

in one place the principal statutory provisions relating to the 

procedure for establishing· enterprises under these laws, the 

protection afforded to the rights of persons who might be in

jured by· the proposed work, and the security offered to pur

chasers of bonds issued by the enterprises. The synopsis omits 

many minor details set forth in statutes, especially concerning 

procedure, and it includes ambiguities and seeming contradic

tions that have been or remain to be interpreted by the courts. 

The citations of court decisions given for some of the laws 

have been copieg from annotated statutes, and in each case are 

the leading or later cases interpreting the preceding section. 

The provisions of each law have been arranged arbitrarily 

herein under the headings of establishment, organization, fi

nancing, construction, maintenance, and dissolution, so far as 

practicable. Consequently, there is no sustained sequence in 

the numbers of the sections. The various subdivisions are some
what interdependent, and for more complete understanding re

lated subdivisions, such as "assessments" and "bonds," should 

be read together. Similar interdependence is particularly evi

dent in some laws with respect to the main divisions. It is to 

be assumed that any person having responsibility for the legal

ity of proceedings in the establishment or management of a 

drainage enterprise will acqu~int himself with the full text of 

the statute under which the organization will operate, and with 
any interpretive court decisions relating thereto. 

A chart of the drainage laws follows the synopsis, present

ing the salient features of those laws very concisely under 

headings similar to those used in the synopsis, to which the 

chart will serve also as a _partial index. The numbers in paren
theses indicate the section numbers of the statute, code, or 

compilation as used in the synopsis. The chart includes, as 

tpe synopsis does not, brief reference to the laws of the 10 

States not included in the Census of Drainage. These States 

comprise group U of the chart. 



DRAINAGE· LAWS BY STATES 
Abstracted by JAMES H. GRAVES, LL. B • 

. ALABAMA 
(Code of Alabomo, 1940, Title 2, sees. 208-263) 

DRAINAGE DISTRICTS 
ORGANIZATION--Jurisdiction 

Sec. 208. Pub! ic benefit: The establishing of proper drainage 

is declared to promote the public health, to aid agriculture, 
and to be in the interests of public welfare and convenience. 

Sees. 209 and 210. Jurisdiction: The court of probate of any 
county has authority to locate and estab~ish levees, drains, 

and canals and to cause them to be constructed and to straighten, 
deepen, or widen any water course, and to construct the neces
sary works. It is declared that the drainage of surface waters 

and the reclamation of. wet, swamp, and overflowed lands shall 

be considered a public benefit and conducive to public welfare. 
Sec. 210: The court of probate must keep a complete record of 

all proceedings in a book designated as the "Drainage Record 
of _____ County, Alabama," including therein all rec6rds except 

the drainage tax records and the drainage tax books. 

ORGANIZATION--Petition 

Sec, 211. _Petition to organize: Whenever it is desired to 

establish a drainage district, a petition must be filed in the 
office of the county court of probate signed by a majority of 
the landowners owning more than one-third of the lands in acre

age in the proposed district, or by at least one-third of the 
landowners owning more than one-half of the land in acreage, in 

a contiguous body of ·wet, swamp, or overfl,owed land or lands 

statute, stating that the lands mentioned will be affected by 

the formation of the district and will be rendered liable to 
taxation for construction and maintenance.· A copy of the notice 

is mailed to the Commissioner of Agriculture and Industries. 

Sees, 213 and 21~. Jurisdiction: The court of probate of the 
county in which the petition is filed thereafter retains origi
nal and exclusive jurisdiction for all purposes, coextensive 
with the boundaries of the district without regard to county 

lines but subject to the right of appeal to the circuit court 
of the county in which the petition is filed. Sec. 214: On the 

day appointed for the hearing the Commissioner may appear in 

person or by representative and advise the court of his opinion, 
objection, or approval of the establishment of the district. 

Sec. 215, Objections to organization: Any owner of real prop
erty desiring to object to the incorporation of the district 
may file his objections in writing. The court hears and deter
mines in a summary manner any objections presented as to the 

sufficiency of the petition or the report of the engineer. If 

there are lands within the proposed district that will not be 
benefited, they will be excluded. If it appear that there are 

lands outside the district that will be benefited, the bounda
ries may be so changed as to include such lands and the owners 
thereof are made parties to the proceedings. The sam< notice 
is given them, and the proceedings are adjourned until. a fixed 

day when their objection, if any, will be heard. If it appear 

that the purposes of this act would be subserved by the c:r;eation 
of the district, the court, after disposing of the objections 
as justice and equity require, enters its finding of record and 

subject to overflow. If such land be situated in two or more declares the district organized as a body corporate with all 

counties, then the petition must be filed with the court of the powers of public corporations inqluding the right of eminent 

probate of the connty in which more of said lands are situated domain for the purpose of obtaining rights-of-way, the right of 
than in any other county. The petition describes the land so assessment, the right to issue bonds~ and the right to do all 

as to give a general idea of its location, states that it needs 

drainage, and that to drain it would be a public U:tility and 
acts necessary to the purposes for which the ·district is cre
ated. If the coU:rt find against the sufficiency of the peti-

conducive to the public welfare. The probate court with the tion, it will dismiss the petition at the cost of the petition
approval of the State Commissioner of Agriculture and Industries ers and issue an itemized statement of such cost. This court 
immediately appoints a competent engineer, experienced in drain

age, to report to the court on the establishment of the dis

trict. Whenever the owners of a majority in acres in the pro
posed district petition the court for the appointment of any 

person qualified to act as engineer, it is the duty of the 
court, with the approval of the Commissioner, to appoint such 

person. The engineer reports to the court (1) the boundary of 

the region that will be benefited by the works; (2) a descrip

tion of the lands according to legal or recognized subdivisions; 

(3) whether the works will be conducive to the public health, 
convenience, and welfare; (4) a general plan to accomplish 

drainage; (5) a map showing the territory and the proposed. im

provement; (6) an estimate of the cost of the improvement. No· 

landowner signing the petition may withdraw his name without the 

written co·nsen·t of' a majority in acreage of those siligni.ng the· 
petition. 

Sec. 212. Engineer's report-Notice: On the fiUtag. o€ the 
engiBeer' s report, the p·robate court gives notice thereof' by 
person.al service or by publication il'l a form set out. in. the 

action has the full force and effect of a judgment and consti
tutes a lien on the lands of the petitioners within the proposed 

district of equal dignity with general taxes. The court will 
order the levy and collection of a uniform acreage tax to meet 

the expenses incurred. Such a tax is due immediately, becomes 

delinquent December 31 next following, and is collected in the 
lSame manner as delinquent general taxes. 

Sec. 2i6. Effect of order establishing district: The order 

of the court establishing the district has the full force of a 
judgment. The court forthwith levies a uniform tax of not more 

than 50 cents per acre to defray expenses of establishment,. 

organization, survey, assessing benefits and damages, and all 
o·ther necessary expenses incurred before funds are provided to 

pay the cost of the impravement. If other lands are included 

llate11 the same acreage tax is levied against them. This tax, 

· if not. pad!d> fs· collected in the same way as delinquent general 
taxes- and is- a lien of equal dignity with such taxes. Any 

surplus in the· fund may be placed in the general fund for 
construct:L0n'-' 
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478 CENSUS OF DRAINAGE: 19{0 
ORGANIZATION--Officers 

Sees. 217 and 218. Board of drainage commissioners: Upon or

ganization of a district, the probate court appoints a board of 

three drainage commissioners to have control of the affairs of 

the district. Each commissioner must be an adult owner of real 

property within the district, and at least one colUIUissioner 

must be a resident of the county in which the proceedings are 

held. When the owners of a majority in acres in the district 

petition for the appointment of a qualified person as commis

sioner, it is the duty of the court to appoint such person. 

The board of drainage colUIUissioners may make rules, regulations, 

and bylaws, not inconsistent with this act. They elect a pres

ident and secretary from their own nUIUber and employ necessary 

agents and attorneys. The court indicates their teriUS of office 

which are 2, 4, and 6 years respectively; and at the expiration 

of their terms the court likewise appqints their successors for 

a term of six years. The commissioners hold meetings upon the 

call of the president or of a majority of the board, and hold 

an annual meeting at the office of the judge of the probate 

court having jurisdiction on the 2nd Saturday in September. 

Sec. 218: Any officer of a drainage district may be removed for 

cause, after due hearing, on motion filed in the court of pro

bate having jurisdiction. 

Sec. 222. District engineer: Within 60 days the drainage 
board appoints a district engineer, to whom the probate court 

refers the preliminary survey. The engineer makes a complete 

survey and reports to the drainage board with plans for the 

improvement and an estimate of cost. He provides a drainage 

map showing the location of the works, the boundaries of the 

district, and a description of the land and other property 

needed for rights-of-way or other purposes. Upon receipt of 

the final report of the district engineer, the drainage commis

sioners adopt the same or a modification thereof approved by 

him, and such report so adopted is the "plan of reclamation" 

and is filed with the probate court and incorporated into the 

records of the district. A copy is submit ted to the Commis

sioner of Agriculture and Industries for examination. Prior to 

the adoption of the plan, the Commissioner shall file with the 

drainage commissioners any su gges ti ons he deems beneficial. 

After such adoption, the "plan" must be filed with the board of 

agricultural engineers of Alabama Polytechnic Institute, Auburn, 

Alabama. 

Sec. 225. "Plan" f lled-V Iewers: Within 20 days after the 

adoption of the plan, the secretary of the drainage commis

sioners transmits a certified copy t,o the probate court having 

jurisdiction and files a petition to appoint viewers to appraise 

the land within and without the district to be acquired for 

rights-of-way, holding basins, and other works, and to assess 

benefits and damages to all land and other property by reason 

of the execution of the plan of reclamation. Within 30 days 

the probate court appoints a board of three viewers, who must 

be disinterested owners of real property in the county or coun

ties involved. 
Sees. 226 and 227. Duties of viewers: The viewers, within 30 

days, proceed to determine the value of all land and' other 
property to be acquired for the use of the district •. They 
assess the benefits and damages that will acrue to each 40-acre 
tract or less, and to highways, railroads, and other rights-of

way, from putting into effect the "plan." The engineer accom

panies the viewers in their inspection of the lands of the dis-

been constructed, but only the benefits that will be derived 

from the works and improvements specifically set out in the 

plan or as the same may ·afford an outlet for drainage or pro

tection from overflow. Where the improvement follows natural 

drainage or existing waterways that intersect railroad rights

of-way, the railroad company shall be required to construct and 

maintain any necessary new bridges or culverts .or to enlarge, 

construct, or replace old ones at its own expense. Where the 

works intersect railroads at some other place, the expense of 

bridges and culverts shall be considered by tlie viewers as an 

element of damage, the amount to be estimated and shown sepa
rately and paid for in cash as other damages. In that case the 

viewers notify the railroad of a conference for the purpose of 

agreeing on tl1e amount of damages, If they fail to agree, that 

fact is reported. The viewers give due consideration to drain

age works already constructed, which give complete or partial 

protection to lands in the new district. Public highways, 

railroads, and other rights-of-way, roadways and other property 

are assessed according to the increased physical efficiency and 

decreased maintenance cost by reason of the protection to be 

derived from the proposed works. The viewers may not alter the 

plan of reclamation. They report fueir findings in tabular 

form, showing the particular property to be taken and its value 

and the damages awarded. Sec. 227: Upon the filing of the 

viewers' report, the probate court sets a hearing thereon, giv

ing notice by publication in the form set out in the statute. 

Sees. 228 and 229. Except ions to vIewers' report: The dis

trict or any interested person may file objections to the view

ers' report before the hearing thereon, as to any assessment 

for either benefits or damages. The court hears all exceptions 

in a summary mamer so as to carry out liberally the purposes 
and needs of the district; and if it appears to the court after 

having determined all exceptions that the cost including damages 

assessed is not greater than 90 percent of the benefits assessed 

against the land and other property, the court will approve and 

confirm the viewers' report as modified and amended, Finding 

the contrary, the court. will ~smiss the proceedings at the cost 

of the landowners and render a decree dissolving the incorpora

tion as soon as all costs have been ·paid, If the uniform tax 

levied is not sufficient to pay the costs, fue commissioners 

make such additional uniform tax levy as may be necessary to 

pay them. Any balance remaining is prorated to the landowners 

in the same ratio in which it was collected. The probate court 

transmits a copy of the viewers' report as confirmed to the 

drainage commissioners of the district. If the district be 

intercounty, a copy of. the report so far as it affects any 

county is transmit ted to the probate court of that county, where 

it becomes a permanent record. Sec. 229: Aggrieved parties may 

appeal from the order of confirmation within 10 days to the 
circuit court of the county. Appeals can be heard only on fue 

exceptions to the viewers' report. Appeal does not stay the 

proceedings, and subsequent proceedings in the circuit court 

·affect only the interests of appellants. 

ORGANIZATION~Powers 

Sees. 220, 221, and 223. Rights-of-way-Condemnation: The 
right of eminent domain is .conferr~d where necessary to acquire 
rights-of-way or outlets over lands outside of the district. 

Damages awarded as compensation must be paid by the drainage 

board out of the first funds received from bonds or ofuerwise. 
trict. In a~sessing the benefits to property not traversed by Sec. 221: The drainage board and its agents may enter upon lands 

the works provided for in the "plan," they may not consider 

what benefit will be derived by such property after improvements 

or plans otller than those in the plan of reclamation shall have 

within or without fue district to make surveys and preliminary 
examinations of the works of fue district, but are liable for 
actual damage done. To prevent such entry is a misdemeanor. 
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Sec. 223: Before adopting the plan of reclamation, the drainage 
commissioners notify any railroad whose right-of-way will be 

crossed by the district works and arrange a ~eeting at which 
agreement is sought with the railroad as to the .character and 
cost of tl)e crossing. If the drainage board and railroad cannot 

, agree or if the railroad fails to accept notice of the confer
ence, the. drainage board determines the place, manner, and ex

tent of the necessary crossing and specifies the same in the 

plan of reclamation. 
Sec. 22~. Correcting plan: The drainage board may correct 

errors or amend the "plan" at any time with the concurrence of 

the district engineer, if it appear that such amendment would 

more economically accomplish the purposes of the district; pro

vided that, after assessments of benefits have been confirmed, 
no amendment shall be effective until approved by the probate 

court after hearing of all parties affected. 

Sec. 2~8. Lateral drains: Landowners assessed have the right 

to use the works as outlets for lateral drains. If their land 

be separated from the outlet by intervening lands and the dif

ferent owners are unable to agree on the terms and conditions 

under which the crossing may be made, the parties seeking the 

outlet may invoke the right of eminent domain. Drains so con

structed become a part of the system when completed, and are 

maintained by the drainage commissioners. 

Sec. 250. Annexing lands: Any body of land however large, 
contiguous or adjacent to an organized drainage district, may 
be annexed thereto as if originally included, upon the petition 
of one-third or more of the landowners owning 50 percent or 
more of the acreage, or upon petition of one-half or more of 
the owners owning more than one-third of the acreage to be 
annexed. The proceeding is the same as that for original organ

ization. If upon hearing the report of the drainage commis

sioners and engineer the probate court determines that the 

puolic welfare will be promoted thereby, it will order the lands 

so annexed to be made a part of the district. However, if at 

the hearing landowners either within the original district or 
any part to be annexed, representing one-third of the landowners 

owning a majority of the acres or a majority of the owners own
ing one-third of the acres, object to the proposed annexation, 
the court will dismiss the petition for annexation and levy an 
acreage tax on the land proposed to be annexed to reimburse the 
drainage district for all expenses incurred in connection with 

the proceedings. 
Sec. 251. Inclusion of part of another district: The organi

'zation of any district or subdistrict shall not be construed to 

prevent inclilsion of the whole or any part of the lands of any 

such district in another district, and the taxing «>f such lands 
to whatever extent they may be benefited; provided, that due 

credit shall be given in the adjustment of benefits and damages 
fQr the benefits received. from existing works which may form 
part of the plan of reclamation of such other district. 

Sec. 252. Interstate districts: Where drainage districts in 
Alabama cannot be constructed or maintained in the best manner 
without affecting lands in an adjoining state, the drainage 
commissioners are gi~en power to join ~ith the·proper officials 
of adjacent counties in such other State in the construction of 
drainage works, each to pay the proportion of the cost agreed 
upon. 

Sec. 253. Contract with the UnIted States: Drainage commis
sioners may contract with the United States and with persons, 
corporatioas, or state governments of this or any other state, 
and with other drainage districts or conservation and improve
ment dis.tricts m other states, for cooperation in construction 

and maintenance of the works of the district, and may purchase, 
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lease, or acquire lands in other states to secure outlets or 

for other purposes of this act. 

FINANCING--Assessments 

Sec. 230. Tax levy: As soon as the confirmed vie~ers' report 
and the judgment of the court have been furnished to the drain

age commissioners as provided in section 228, they levy a tax 

of such portion of the bene~its assessed on all lands and other 
property as may be found necessary to pay the costs of the im
provements as set O].lt in the "plan," plus 10 percent for delin
quencies. The tax is apportioned to and levied on each tract 
of land or other property in proportion to the benefits assessed 
and not in excess of 90 percent thereof. If bonds are to be 
issued, the estimated amount of the interest which will accrue 
on said bonds is included and added to the tax; but such inter
est is not to be construed as a part of the cost of construction 
in determining whether that cost is in excess of 90 percent of 
the benefits assessed. The drainage commissioners then prepare 

and certify the "drainage tax record," which becomes a permanent 
record in their office and a copy is filed in the probate court 
of each .county interested. The form of the drainage tax record 
is set out in the statute. If the proceeds of the levy are not 
sufficient to pay the cost of construction, and expenses, the 
drainage commissioners make such additional levy as may be nec
essary to c'omplete the works according to the "plan"; provided, 
the aggregate of all levies, exclusive of maintenance taxes and 
taxes for interest on bonds, shall not exceed 90 percent of the 

total benefits assessed. 
Sees. 231 and 232. Annual levy--Installments: The drainage 

commissioners each year thereafter levy the am01mt of the annual 
installments of the total taxes levied under section 230, which 
levy is collected at the same time as . State and county taxes. 
Prior to OctOber 1 each year, the drainage tax book certified 
by th_e probate judge of the county organizing the district is 
delivered to the tax collector of each county interested, and 
the tax thereupon has the force and effect of a judgment as in 
the case of State and cotmty taxes. The form of the certificate 
is set out in the statute. Such taxes constitute a lien, equal 
in dignity with State and cotmty taxes. Drainage taxes become 
delinquent December 31 next after levy, and thereafter there is 
a penalty of 2 percent per month or fraction thereof until paid, 
Delinquent lands are sold for taxes on the first Monday in Feb
ruary each year. Sale of such lands for drainage taxes is sub
ject to the lien of tmpaid State, cotmty, or city taxes, and 
the sale for State, county, or city taxes is subject to the 
lien of any unpaid taxes levied under this subdivision. If at 

the sale there is no bid for the amotmt of the drainage tax, 
interest, penalty, and cost, the land is not sold but is re
offered the following year. Sec. 232: When a property has been 
divided, the collector may receive taxes on a part of any tract 

0nly when the deed of transfer or division shows the agreed 
division of taxes, and then only with the approval of the drain
age commissioners. 

Sees. 2311- and 235. Pay11ent In full: Landowners have the priv:

ilege of paying their assessments in full on or before the 

date fixed by the drainage commissioners, after notice. Such 

payment is the full ammmt levied less any additional tax to 

meet interest, and does not release the land and other property 

from liability to pay additional taxes when assessed as provided 
in this act. Sec. 235: Failure or· a landowner to pay the as

sessment in full operates as consent to the issuance of bonds 
and, in consideration of the right to pay in installments, the 

landowner waives the right of defense against any tax levied 

for the payment of bon~ on grounds of irregular! ty or defect 
in prior proceedings, except in case of appeal. 
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Sec. 2~7. Maintenance and repair: When the improvement is 

completed, it is under the supervision and control of the board 

of drainage commissioner.s. It is their duty to maintain the 

improvement in good repair, and for that purpose they may levy 

annually a tax on the lands benefited in the srune manner as 

other taxes are levied, not to exceed 10 percent of the ass~ssed 
benefits in any one year. Drunages caused by any landowner or 

his agent through negligence are assessed against him alone, 

and may be·collected by suit by the drainage coMnissioners. 

FINANCING--Bonds 

Sees. 236 and 237. Issuance of bonds: The drainage commis
sioners may issue bonds of the district from time to time for 

an runount equal in the aggregate to the totitl cost of the im

provement, including preliminary organization and administration 

expenses, less such runount as has be1n paid in cash to the dis

trict treasurer. In no case, however, may the par value of the 

bonds issued plus cash payments to the district treasurer ex

ceed 90 percent of the aggregate benefits assessed against the 

of reclamation, or they may let contracts for the construction 

of all or any part of the work. They give notice by publica

tion of the letting of contracts; they may reject all bids and 

readvertise the work; and the successful bidder is required to 

enter into contract with surety in the runount of 25 percent of 

the estimated cost of the work awarded. Contracts are based on 

plans and specifications surnnitted by the engineer in his final 

report, the original of which must remain on file in the pro

bate court and be open to inspection. 

Sees. 2~2 and 2~3. Duties of engineer: The district engineer 

has charge of the construction of the plan of drainage. He 

makes. monthly estimate of the runount of work done and to be 

paid for, and the commissioners · draw warrants in favor of the 

contractor for not more than 90 percent of the engineer's esti

mate. When the work is completed, the engineer makes an esti

mate of the full runount due including the runounts withheld on 

monthly payments. Sec. 243: Upon default of the contractor, the 

drainage commissioners may declare the contract forfeited and 

relet it as in the first instance. The district has right of 
lands or other property. Bonds mature at annual intervals for action against such defaulting contractor and his sureties for 
20 years, commencing after a period not longer than 5 years 

from their date. Bonds have all the qualities of negotiable 

paper within the meaning. of the law merchant. The drainage 

commissioners file with the probate court organizing the dis

trict a certified copy of their order for the issuance of bonds, 

without description of the bonds, and such order becomes a per

manent record in that court. Sec. 237: Bonds may be sold for 

cash at not less than 95 percent of par with accrued interest, 

and the proceeds are devoted to the payment for work as it pro

gresses and for other expenses of the district provided for in 

this act, and for no other purpose. 

Sec. 238. Payment of bonds: Bonds are payable at such place 

as the drainage commissioners may designate. It is the duty of 
the drainage commissioners in making the annual levy to take 

into account the maturing bonds and interest on all bonds and 

to make ample provision in advance for the payment thereof. If 

the proceeds of the original tax levy are not sufficient, the 

commissioners must make such additional levies upon the benefits 

assessed as may be necessary to pay maturing bonds and interest; 

and they may issue addi tiona! bonds in like manner as in the 

first instance; provided, that the total tax levy, exclusive of 

maintenance taxes and taxes levied to pay interest on bonds, 

shall not exceed 90 percent of the benefits assessed. 

Sec. 239. Default in payment of bond: Any bonds or interest 
not paid when due bear interest at 8 percent until paid, and if 

the default continues for 60 days the holders of such bonds 

have right of action against the district, wherein the court 

may issue a mandrunus directing the levy and collection of a 
sufficient tax to meet unpaid bonds and interest and costs, As 

an addi tiona! remedy in case of default in the payment of prin

cipal and interest on bonds of a district where the default has 

existed for 60 days and payment has been demanded, the holder 

of such bonds or interest coupons may ask any court of competent 

jurisdiction for the appointment of a receiver for such dis

trict, and it is the duty of the court to appoint such receiver 

to collect drainage taxes and sue for delinquent taxes and sell 

delinquent lands. The form of procedure for the receiver is 

set out in the statute in detail. 

CONSTRUCTION 

Sec. 2~1. Contract for construction: The drainage commis
sioners may obtain and use labor, equipment, and material, under 
the supervision of the district engineer, to construct and to 

complete all or any of the works needed to carry out the plan 

the runount of drunages sustained. 

Sees. 2~5 to 2~7. Intercepting railroads and highways: Where 

the works of a district cross a public highway at its inter

section with a natural waterway through which water flows dur

ing flood periods, the cost of bridges and culverts is borne by 

the authority required to maintain the highway and thereafter 

those structures are inaintained by the srune authority. Where 

the drainage works cross a public highway at other points, the 

district bears the cost of constructing the new bridges or cul

verts but they are maintained thereafter by the county or other 

. authority controlling the highway. Sec. 246: Construction 

across a railroad is by agreement between the construction en

gineer and the railroad, it being the duty of the railroad to 

remove its roadbed and permit excavation at a time agreed on. 

In the event of failure or refusal of the railroad so to do, it 

is held to be delaying the construction of the improvements and 
is subject to a penalty of $100 per day for delay, to be col

lected by the drainage commissioners as in the case of other 

penalties. Within 30 days after completion of the work, the 

railroad presents an itemized bill for the actual expense in

curred by it in permitting the crossing of the drainage works, 

but not to include the construction of a new bridge or strait

ening or enlarging an old one except as herein provided. After 

the engineer has found the bill to be correct, the drainage 

commissioners pay it. Sec. 247: When it becomes necessary to 

repair any bridge or construct a new bridge across a railroad 

by reason of enlarging any watercourse or excavating any canal, 

or by reason of natural wear and tear and deterioration of such 

bridge or structure, the repair; maintenance, and improvement 

shall be made at the expense of the railroad. 

DISSOLUTION 

Sec. 262. Dissolution: Any district may be dissolved by the 

probate court having jurisdiction thereof whenever it is made 

to appear that the works need no further care or maintenance 

and that such maintenance would no longer be conducive to the 

public health, convenience, or welfare, and that the obligations 

of the district have been liquidated; provided, th~ court will 

not consider the dissolution of a district except upon petition 

of two-thirds of the owners of the real property owning not less 

than two-thirds of the area taxed. After the filing of such 

petition, opportunity must be given for objections thereto in 

the srune manner as for organization. 
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SUBDISTRICTS 

Sec. 263. Subdistricts: Subdivision 2 of .this title (sec. 
263-273), tmder the heading "Subdistricts,• (sec, 265) declares: 
"Each county of the state is hereby declared to be and is here
by created a drainage district." The comty board of revenue 
commissioners with the judge of probate as chairman shall act 

as and exerc~se the powers of a board of drainage commissioners. 
"This shall in no way affect drainage districts organized * * * 
under any Alabama drainage law. • (L. 1936, Special Session, 
p. 83.) This provision is mainly for flood control and control 
of erosion, but does not affect drainage districts organized 
and operating in aid of agriculture, 

ARIZONA 
[Revtsed Oode, 1928 (ch. 81, art. 5, sec. 3515, p. 823): Re

vised Oode Supplement, 1936: Sesston Laws] 

ORGANIZATION--Petition 

Sec. 3515. Organization of district': Whenever 5 or more of 
the holders of title or evidence of title to agricultural lands 
which are susceptible of drainage by the same general system of 
works desire to provide drainage, they may propose the organi
zation of a drainage district, which district when organized 
will· have the powers conferred by this act. The equalized as
sessment roll immediately preceding the petition for organiza
tion is sufficient evidence of title; however, no person acquir
ing· title for the purpose of signing the petition and voting_ 
will be permitted to do so. Such signing, however, does not 
iavalidate the petition if there be sufficient other legal 
signers. 

See: Act Oonstttuttonal: In Re bonds of drainage district #4 
(1920), 22 Ariz, 31; 193 Pac. 833. 

Proceedtn~ under Dratna~e Act ts Statutory: 205 Pac. 806. 

Sec. 3516. Petition proposing district: The petition is pre
sented to the board of supervisors of the county in which the 
greater portion o.f the lands are situated. It describes the 
proposed bomdaries and prays for organization. Petitioners 
provide bond· for costs in the event the district is -not 8llthor
ized. If, in the opinion of the supervisors, the district is 
necessary and· feasible, they give notice of a hearing on the 
petition by publication in each county affected. 

Sec. 3517. Hearing on petition: At the hearing the board of 
supervisors defines and establishes the bomdaries of the dis
trict, but they may not modify the proposed botm.daries so as to 
exclude lands susceptible of drainage by the same system of 
works, and they- may not include lands which will not be bene
fited. Any person owning land which can be drained by the same 
werks may make application to have his land included in the 
district. All the proceedings of the supervisors are set fbrth 
in their minutes and the boundaries described and determined 
may aot be brought into question except by appeal as next 
provided. 

Sec. 3518. Appeals to the superior· court: Any interested 
party may, within 30 days, appeal from the decision of the 
supervisors to the superior court of the county, if he is a 
party to the record. If there be more than one appeal, they 
must be consolidated. Appeals are heard in the same manner as 
appeals in civil cases and the superior court enters its judg
ment affirming, modifyihg, or reversing the order appealed from. 
The court issues a remittitur to the supervisors, who, at their 
next meeting, ellte~ on their minutes such order as is directed 
by the court. Appeals must be heard and determined within 30 
days. 

Sec. 3519. Divisions and elections: When the boundaries are 
defined and established, the supervisors divide the district 

into 3 or 5 divisions as nearly equal in size as practicable 
~ numbered consecutively. One director, who must be a resi
dent freeholder and elector of the division, is elected by each 
division; but when requested in the petition, 3 directors with 
the same qualifications may be elected at large by the qualified 

voters, 
Sec. 3520. Election to determine organization: The super

visors give notice, by publication in each county interested, 
of an election to determine whether the district shall be organ
ized. The notice gives the proposed name, the boundaries of 
the district and of the precincts therein, and the polling 
places. It also gives the names of one or more persons in each 
division of the district to be voted for as director. Election 
.is conducted in conformity with the general election laws of 

the state. 
Sec. 3521. Voter qualifications: A voter must be qualified 

to vote under the general election laws and must be the owner 
of real property situated within the bomdaries of the district, 
on which he shall have paid taxes as shown by the county .tax 
rolls next preceding the date of election. 

Sees. 3522 and 3523. Canvass-Result: The supervisors canvass 
the vote on the first Monday succeeding the election. A major
ity vote controls, and if it is obtained the ~upervisors there
upon declare on their minutes that such territory is duly organ
ized as a drainage district, and the persons receiving the high
est number of votes' are the duly elected directors. Sec. 3523: 
The supervisors file for record with the recorder of each 
interested county a certified copy of their order estab
lishing the district. This completes organization. No board 
of supervisors may thereafter permit the organization of 
another district embracing any of the lands in the first organ
ized district without the consent of the board of directors of 
such prior district. 

Sees. 352~ to 3526. Contesting election: The organization 
may be contested by any person owning property in the district 
liable to assessment. Action must be bro~t in the superior 
court of the cotm.ty where the original petition was filed. If 
there is more than one eontest, they must be consolidated and 
tried together. Contests must be brought within 20 d{l.ys after 
the canvass of votes. 'l.'he court determines whether the elec
tion was conducted in accordance with this statute, and inter
ested parties may appeal within 30 days to the Supreme Court 
where the appeal must be determined within 60 days. Sec. 3525: 

The directors immediately qualify, and hold 'office until their 
successors have been -elected and have qualified. Sec. 3526: 
The directors classify themselves by lot to determine their 
term of office. They organize, elect a president from their 
number, and appoint a secretary. 

Sec. 3527. Meetings--Financial statement: The directors hold 
regular meetings every 3 months, and such special meetings as 
they may determine by a majority vote entered in their minutes. 
All meetings are public and a majority is a quorum. On the 
first Tuesday in March each year they publish a verified state
ment of the district's financial condition. 

Sees. 3531 to 3538. Election of directors: Election is held 
on the first Wednesday in October of each second year after the 

first election. Persons receiving the highest number of votes 

are declared to be elected and must qualify and give bond with
in 10 days. Vacancies are filled by the board tm.til the next 
election. Sec. 3532: After the original drawing of lots for 
classes, the term of a direct~r is 4 years. The office of the 
board may be established in the county seat or other suitable 
place, but may not be changed when once established without 
notice by posting and publication. Sec. 3533: Notice of the 
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election for directors must be posted in the office of the board 
and in the district 15 days prior to the date of the election. 
The board appoints the election officials. Sees. 353~ to 3538: 

These sections provide the machinery for balloting and canvass
ing votes. The district may change to the election of directors 
at large, instead of for each division, by petition of a 
majority of the landowners, 

ORGANIZATION--Powers 

Sec. 352"8. Directors-Powers: The directors conduct the busi
ness of the district, make contracts, obtain necessary assist
ance in surveying, locating, and constructing the works, and 
repair and maintain same after construction. They may enter on 
lands where it is necessary in the construction of the works, 
and may acquire and possess lands necessary to the district's 
system of works. They may make rules and regulations for 
carrying on the business of the distr+ct. 

Sec. 3529. Change of boundaries of divisions: The board may 
change the boundaries of the divisions of the district, not less 
than 60 days before an election, provided such change is made 
to keep the divisions as nearly equal in area and population as 
practicable. Changes must be shown in the minutes of the 
directors. 

Sec. 3530. Eminent domain: All of the laws of the state re-
lating to the taking of private property for public uses may be 
invoked by a drainage district and the condemnation and use of 
such property is declared by the statute to be a public use. 

Sec. 35~0. Title to property: Legal title to all property, 
including water carried by the drainage works, immediately vests 
in the district and is dedicated and set apart for the uses 
thereof, Directors may hold, use, and possess all property in 
the name of the district and for its purposes. 

Sec. 3567. Power to build works across streams, etc: The 
directors have power to construct works .across streams, roads, 
streets, railways, and rights-of-way but must restore such prop
erty to its original condition as nearly as possible. Where 
agreement with owners is not possible, the directors may acquire 
the property needed by condemnation. Rights-of-way across state 
lands are dedicated to the district by the statute, 

Sec. 3572. District property not taxable: Rights-of-way, 
works, water, and other property of like character belonging to 
a drainage district, as well as its bonds or other evidences of 
indebtedness, may not be taxed for State, county, or municipal 
purposes. (Sec. 5483, R.S. 1913.) 

Sec. 3579. Changing boundaries: Boundaries may be .changed as 
provided, but such changes shall not impair the organization 
nor adversely affect the obligations of the district. 

Sees. 3580 to 3586, 3589 and 3590. Petition to change bound
aries-Inclusion: The holders of title or evidence of title, 
representing one--half or more of any body of lands adjacent to 
the boundaries of a drainage district and which are contiguous 
thereto, and which taken together constitute one tract of land, 
may file a petition with the board of directors praying to have 
the contiguous lands included in the district. The petition 
must describe the boundal'ies of lands sought to be included and 
the several parcels owned by the petitioners, with their assent 
to the inclusion of the lands described. It must be acknowl
edged as deeds are acknowledged. Sec. 3581: The directors give 
notice of the hearing on the petition by publication and call 
upon interested parties to show cause why the petition should 
not be granted at the next meeting of the board. Costs are 
paid by the petitioners. _Sec. 3582: At the hearing the board 
considers all objections which have been presmted in writing. 
Failure of interested parties to show cause is taken as assent. 

Sec. 3583: The directo·rs require as a condition preceden.t that 
the petitioners pay to the district such sums as they would 
have been assessed had they been included in the original organ
ization. Sec. 358~: The, board may allow or reject the petition 
as they may deem to be for the best interests of the district, 
If the petition is allowed, the board describes the boundaries 
of the district as changed and as they will _be after the in
clusion of the lands,~ and may cause a survey to be made for 
that purpose. Sec. 3585: If cause is shown, the board may adopt 
a resolution to ~he effect that the best interests of the dis
trict require that the boundaries be changed. This resolution 
describes in detail the boundaries which the board deems best 
to include. Sec. 3586: Upon. the adoption of the resolution, 
the board orders an election on the question of changing the 
boundaries, which election is held in the same manner as that. 
to determine whether bonds shall be issued. If the majority be 
affirmative, the board orders the boundaries changed in· accord
ance with their resolution voted on, and a certified copy of 
the order is filed in the office of the recorder of each inter
ested county. Sec. 35.S9: The secretary of the board records 
the order in the minutes of the board, and a certified copy is 
admissable in evidence with the same effect as the petition. 
Sec. 3590: Legal representatives of landowners may sign the 
petition. 

Sec. 3597. State lands: Lands vest~ in the state at the 
time of organization become a part of the district and the state 
pays all proportionate charges and assessments against them. 
Claims for payment are presented to the Board of Control of the 
state, which board, finding the claim correct, orders payment. 
The state auditor thereupon draws a warrant on the state 
treasurer, who pays it. 

Sec. 3600. Districts may be subdivided: Petitioners for a 
drainage district may, if they so elect, request that the lands 
in the district when organized be subdivided into tracts of not 
less than 40 acres, to the end that ·benefits may be determined 
and the proportionate part of all assessments to be levied may 
be apportioned against each subdivision in the proportion that 
the same may be determined to be benefited. . (L. 1917, ch. 57, 
sec. 1,) 

FINANCING--Assessments 

Sec. 3602. Apportionment of benefits: When any district is 
organized, the directors-appoint an-engineer and two appraisers. 
to divide it into tracts of not less than 40 acres and apportion 
to each subdivision the amount of benefits which it will re-
ceive. The apportionment is by units; that is, to the land de
termined to be least benefited, one unit of assessment; to each 

tract receiving a greater benefit successiVely a greater number 
of units. No subdivision may be apportioned less than one unit 
nor more than 5. The surveyor and appraisers make written re-
turn to the directors and the apportionment of units is filed 
and_ is binding on all parties upon approval by the directors. 
The schedule so filed remains the basis of 'all taxes thereafter 
collected against the respective subdivisions. 

Sec. 35~6. Election to deterMine levy: If the money received 
from the sale of bonds be insufficient or if bonds be unavail
able for the completion of the aoopted plans, and additional 
bonds be not voted, it is the duty of the directors to provide 
for the .completion of the works by the levy of .an assessment 
therefor; provided, the question of such leVy be first submitted 
to a vote of the electors. The order of sl!lbmission for vote 
must be entered_ in the minutes of the board, stating the amount 
to be.levied and the pl!lrpose thereof. Notice is by publication 
and posting and the election is in all respects the same as 
that for electiQn of officers. A majority vote controls. 



SYNOPSIS OF DRAINAGE LAWS 483 
Sees. 355ij and 3555. Yearly estimate: The directors, at the 

first meeting in July of each year, furnish the supervisors and 

the assessor of each interested co1n1ty an estimate in writing 
of the money needed for district purposes during the next year. 
The amount must be sufficient to pay interest on outstanding 

bonds, incidental expenses, repairs, and to pay the principal 
of maturing bonds. Sec. 3555: If there is more than one county, 
the total estimate is divided between the counties in proportion 

to the value of the real ~roperty in the district in each 
county, taking the equalized values of the last assessment roll 

as the basis. They furnish the supervisors and assessors of 
the respective counties a statement of the part of the estimate 

apportioned to their county. 

Sec. 3556. ·Tax levy-Rate: The supervisors of each interested 
county at the time of levying the county taxes, levy a drainage 
district tax sufficient to raise the amount of .the directors' 
estimate, Should the directors fail to report the amount re

quired to meet principal and interest on bonds, the supervisors 
then. levy a tax sufficient for that purpose. If the supervisors 

fail to do so, the assessor levies the tax. The rate is deter-. 
mined by deducting 15 percent for anticipated delinquencies 
from the total assessed value of the real property in the dis
trict and then dividing the sum necessary to be raised by the 

remainder of such total. 
Sec. 3557, Collect ion of tax: The tax is entered on the as

sessment roll and collected at the same time and in the same 

manner as State and county taxes and paid in to the county 
treasury for the use of the district. 

Sees. 3558 and 3559. District tax may be paid without paying 
other taxes: Drainage district taxes and each installment there
of may be paid separately without at the same time paying State 
and county taxes assessed against the same property. The county 
treasurer must receive and receipt therefor. But nothing in 

. this Act shall be construed to permit the payment of any of the 
State or county taxes without at the same time paying the dis
trict taxes against the same property. (L. 1923, ch. 46, p. 1,) 

Sec. 3559: General revenue laws apply to the levying and 
collecting of district taxes. 

Sec. 3560. Treasurer: The treasurer of the cmmty wherein 

the district was organized is the custodian of its funds. The 
treasurers of the other counties having lands within the dis

trict must upon order of the board of directors at any time, 
not often.er than twice a year settle with the district treas
urer. The district treasurer is responsible on his official 
bond, 

Sec. 3561. "Funds": A "bond fund," a "construction fund," a 
"general fund," and a "funding fund" are created by this section. 

Sec. 3562. Warrants: The treasurer pays out money belong:irlg 
to the district only on warrants signed by the president and 

secretary of the directors. He reports all money in each fund 
in writing at each regular meeting or when required. 

Sec. 3570. Elect ion for special assessments: Directors may 
at their discretion submit to the qualified voters at any time 

the question of levying a special assessment to raise money for 

any purpose of the district. Election is in all respects sim
ilar to, that for issuing bonds. (Sec. 3541.) The notice states 

the amou'nt of money required and the purpose for which it is to 
be used. A majority vote controls. 

. Sec. 3571. Limit of Indebtedness: The directors have no power 
to incur any debt bX bonds or otherwise not expressly granted 
in this a.ct, except, before the collection of the first 
assessment, the board may incur indebtedness not to exceed 
$2,000, bearing interest at 7 percent, to meet the expenses of 
organization. 

Sec. 36~. Annual tax levy: The board of supervisors of any 

county in which any district or part of a district is situated 
must annually at the time of levying county taxes, levy a dis
trict tax sufficient to raise the amoimt called for in the esti

mate of the directors for that year. Supervisors must levy the 
amount in dollars and cents against each parcel shown by the 
schedule accompanying the estimate .for that year. These amounts 
are a special tax against the several parcels of land and must 
be· entered on the assessment roll. If the supervisors fail to 

levy the tax, the assessors must do so. Such taxes are col
lected at the same time as State and county taxes. (L. 1917, 

ch. 57, sec. 5.) 

Sec. 3605. Assessments apport.ioned on unit basis: All assess
ments are apportioned against the several tracts of land accord

ing to the unit system of benefits herein provided. (L. 1917, 

ch. 57, sec. 6.) 

FINANCING-Bonds 

Sec. 35ij I. Bond e I ect I on: For the purpose of constructing 
necessary works the directors estimate the amount needed and 
illllitediately call a special election on the question of issuing 
bonds. Notice is by posting and. publication specifying the 

purpose of the election, the amount of bonds it ?--s necessary to 
issue, and the denominations and rates of interest thereon. If 
a majority vote is in favor of issuing bonds, the directors 
issue them in the amount voted on. If the result of the elec

tion be against the issuing of bonds, the directors spread such 
result on their· minutes, and whenever thereafter a petition 

signed by one-fourth or more of the qualified electors of the 

district is presented, asking a new election, such election is 
held in th~ same manner as the first. 

Sec. 35ij2. Term of bonds-Payment: Bonds are to be payable 
in gold coin, except funding bonds, and are to be in 10 series 
falling due January 1 from 11 to 20 years after date in in
creasing ·percentages as to amount. Interest may not exceed 6 
percent. Principal and interest is payable at the office of 
the county treasurer of the county where the district office is 
located. Bonds are in the amounts of $100 or $1,000 each and 
are negotiable. The secretary keeps a record of the bonds sold 
and the name of the purchaser. 

Sec. 35ij3. Sale of bonds: The directors may sell bonds from 
time to time as may be necessary and advantageous, to raise 
money for construction and for the acquisition of works and in 
carrying out the objects of the district. They declare by reso
lution entered on their minutes their intent to sell the spec

ified amount of bonds at a certain time and place, and give 
notice thereof by publication in the county where their office 

is located and elsewhere as they may deem necessary. Sealed 
proposals are received by the board prior to the. date set. A 
deposit may be required with ~ch bid. Sale is to the highest 
bidder, or the board may reject all bids. No bond may be sold 
for less than 95 percent of its face value, 

Sec. 35ijij, Lien of bonds: Bonds are a lien upon the real 

property in the district and the lien of any issue has pref

erence over that of any subsequent issue, They are paid from 

revenues derived from assessments upon the real property of the 

district and all such property is liable to assessment therefor. 

Nothing herein is to be construed as a tax upon the State, 
school, or university lands within the district • 

Sees. 35ij6 to 3550. Funding bonds: Whenever a district has 
outstanding bonds or other obligations, payment thereof may be 

provided by the issuance of funding bonds. Sec. 3547: A peti
tion must be presented to the directors, signed by a majority 

of the qualified electors, setting forth the amount of bonds, 



484 CENSUS OF DRAINAGE: 1940 
coupons, or other indebtedness proposed to be funded, with a 

general description thereof, and the to tal amount of bonds 

sought to be issued. Such amount may not be greater than the 

total indebtedness proposed to be funded. The petition is en

tered on the minutes of the directors. Sec. 3548: After tlw 

recording of the petition, the directors call a special election 

on the question of issuing funding bonds. Notice is by posting 

and publication with the amount and purpose of the proposed 

issue stated therein, The election is the same as for the orig

inal bond issue. A two-thirds majority is required for the 

issuance of funding bonds. If more than one-third be against 

the question, the result must be so declared. In either case 

the result is recorded in the minutes of the directors. Sec. 

3549: When issued, funding bonds are payable in gold coin in 

20 series. On January 1, after the expiration of 20 years, 

5 percent of the whole amount becomes due and on January 1 each 

year thereafter an additional 5 percent& until all are paid. The 

bonds are negotiable, bear 6 percent interest, are in denomi

nations not less than $100 nor more than $500. Sec. 3550: It is 

unlawful to exchange any funding bond for less than 95 percent 

of its face value. 

Sees. 3551 to 3553. Exchange of funding bonds: When funding 

bonds are issued, they are deposited with the treasurer of the 

county where the district was organized, and he is empowered to 

deliver them in exchange for the bonds or other indebtedness to 

be funded only after such bonds or indebtedness have been de

livered to him and he has been ordered by the board of directors 

so to do by resolution duly spread on their minutes. After de

livery the treasurer cancels the old bonds or indebtedness and 
reports that fact, with identification, to the directors at 

their next meeting. When funding bonds are issued for the pur

pose of sale to the highest bidder, the directors may sell them 

from time to time as may be necessary and advantageous to raise 

money to pay bonds, coupons, or other indebtedness outstanding 

at the time of the filing of the petition for the issuance of 

such funding bonds. Resolution of intention to sell and notice 

is the same as in the sale of the original bonds. Such bonds 

may not be sold for less than 95 percent of their face value, 

including accrued interest. All money so received must be paid 

to the treasurer and kept in a separate fund called the "fund

ing fund" and applied exclusively to the payment of indebted
ness outstanding at the time of the filing of the petition for 

funding bonds. 
Sec. 3563. Payment of bonds: When interest coupons are pre

sented, the treasurer pays same from the "bond fund." Whenever 

that fund contains $10,000 in excess of the amount required to 

pay interest coupons due, the directors have the treasurer ad

vertise for the surrender for redemption of bonds of the dis

trict. The lowest bid is accepted but no bond may be redeemed 

above par. Should there be no redemption, the money is invested 

in other approved interest-bearing bonds. 

Sees. 3573to 3578. Validation of bonds·: Within30 days after 

the order directing the issuance of bonds, the directors must 
bring an action in the superior court of the county in which 
their office is located to determine the validity of such bonds. 
It is a proceeding tn rem and jurisdiction is acquired by pub
lication in the county in which the action is pending and is 

complete after the first publication. Within 30 days interested 
parties may appear and contest the validity of the bonds. 

Either party has the right of appeal within 30 days, and the 
appeal must be determined by the Supreme Court within 3 months. 

(L. 1921, ch. 138.) If the directors do not act to validate the 

bonds, any assessment payer, after 3:> days and within 90 days, 

may bring such action. The court hears and determines the 

sufficiency of all proceedings; and, if there is more than one 
action, they must be consolidated. Upon the hearing the court 
will disregard errors and omissions which do not effect the 
substantial rights of the parties. The state laws of pleading 
and practice prevail. Costs may be apportioned between the 
parties or taxed against the losing party in the discretion of 
the court. The validity 6f bonds may not be contested in any 

other manner than that herein provided. 

Sees. 3591 to 359~. Reduction In bonded Indebtedness: If the 
bonded indebtedness is greater than the district needs to com

plete its works, the directors may call a special election on 

the question of reducing the bond issue. The election is the 

same as for issuing bonds and the notice must state the amount 
of authorized bonds and the amount of the proposed reduction. 
The validity of the bonds is not affected, Unused bonds must 
be destroyed after the reduction of bonded indebtedness has 

received an affirmative majority. 

CONSTRUCTION 

Sec. 356~. Contracts: After adopting the plan for the works, 
. the directors give notice by publication in each interested 

county and elsewhere as they deem necessary, calling for bids 

for construction and describing the work to be done. Bids are 

opened in public and work let to the lowest responsible bidder, 

or all bids maJ._be rejected and the directors may construct the 

work under their own supervision. Contracts for material must 

be awarded to the lowest responsible bidder. Contractors give 
bond to be approved by the directors, for 50 percent of 'the 

contract price. 

DISSOLUTION 

Sec. 3599. Districts may be dissolved: The board of directors 
or any landowner may file with the board of supervisors in the 
county in which the largest part of the lands are situated, 

a verified petition stating: (1) the date of organization; 
(2) that all indebtedness has been paid and no obligations are 

outstanding; (3) the amount of money remaining undisposed of in 

the treasury; (and either of t11e following:) (4) that all lands 
are being adequately drained by works constructed by the dis
trict or by other persons or organizations, and that such works 
are being maintained by agencies other than the district; 

(5) that all lands or substantially all have been included in an 
irrigation district invested with the power of drainage; (6) or 
that satisfactory provision for drainage of all of the district 

lands has been made and continuance of the organization is no 
longer required. The supervisors fix a hearing on the petition, 
with notice by publication in each county affected, .the first 
publication not to be less than 21 days_before the hearing. The 
supervisors hear the evidence and, if they fmd the allegation 

sustained, enter upon their records an order declaring the 
district dissolved. If they find otherwise, the petition is 
dismissed, The order of dissolution terminates all of the legal 
powers and functions of the district. Funds remaining either 
are turned over to a drainage or irrigation district formed to 
take the place of the district being dissolved, or are paid 
back pro rata to the taxpayers, as may be provided by the order 
of dissolution. (L. 1925, ch. 8, sec. 1.) 

ARKANSAS 
(Popes Dtgest, Statutes of Arkansas--1937, and 

SuppLement--1938, Chapter 52, art. 1) 

DRAINS 
ORGANIZATION--Petition 

St~c. ~~55, Districts: Three or more owners of real property 
within a proposed drainage district may petition the county 
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cGmrt to establish such district. The petition describes gener
ally the region to be in?luded and the petitioners give bond to 
pay costs if the district is not formed. The eourt appoints an 
engineer ·selected by the petitioners, if satisfactory to the 
court, who gives bond for the faithful performance of his duties. 

The engineer makes a survey to' ascertain the limits of the 
region that would be benefited by the drainage, and files his 
report with the court showing the general character of the works 
that would be required. The county clerk' thereupon gives notice 
by publication, calling on all interested persons to appear at 
a certain date and show cause for or against the establishment 
of the district. If the court after hearing all witnesses deems 
the drain.age to be -to the best interest of the parties affected, 
it will enter an order on its record establishing the district. 
The preliminary expenses are paid by the county, to be repaid 
from the first assessment, 

If a proposed district lies in more than one county, the 
petition is addressed to the circuit court of the county in 
which the largest portion of· the land is situated, and all pro:
cee~ngs are had in that court. If the court does not act 
promptly on the petition, it may be compelled to do so by man
damus proceedings. (L. 1921 amending Act 1911, P• 193.) The 
court apportions the costs between the counties in proportion 
to the benefits assessed to each, and notice is published in a 
newspaper of general circulation in each county. (The statute 
provide~ that where the district includes land in more than one 
county, the words "county court" and "county clerk" shall mean 
Circuit Court and Circuit Clerk, respectively.) 

See: Jurisdiction: Bayou Meto D. Dist.· v. Ingram, 165 Ark. 318; 
264 s . .w. 947. 

Notice: Burns v. Fisher, 171 Ark. 1012; 287 s.w. 205. 
Mahan v. Wilson, 169 Ark.· 117; 273 s.w. 383. 

Petition: Robinson v. Mud Slough Dr.· D.-, 174 Ark. 369; 295 
s.w. 360. 

Smith v. Lawrence,- 175 Ark. 712; 300 s.w. 386. 

Bonds: Indian Bayou Dr. D. v. Dickie, 177 Ark. 728; 7 s.w. 
(2d) 794. 

Drainage Dist. v • . llchts. & Planters Bank, 176 Ark. 474; 
2 s. w. (2d) 1079. 

Grady Dr.· D. v. Free, 178 Ark. 346; 10 s.w. (2d) 854. 

No assessment against county roads: 179 Ark. 91; 14 s.w. 
(2d) 226. 

Sec. ~~56. Who may sign petition: If the petition is signed 
by a ·majerity either in number, acreage, or value of the holders 
of real property within the district, it is the duty of the 
court to establish the district without further inquiry. If 
the petition is not so signed, it is the duty of the court to 
investigate and establish the district if in its opinion such 
establishment will be advantageous to the holders of real 

court to establish a subdistrict to embrace their property, and 

post a bond for the expenses, the county court enters an order 
directing the commissioners .of the main district to have a 
survey made and ascertain the limits of the region that will be 

. benefited. The commissioners report generally the character of 

the territory, the benefits to be derived, the character of the 
works required, and the expense of constructing them. The court 
clerk gives notice by publication to landowners in the sub
district to show cause for or against its establishment. The 
court hears parties affected, and if of the opinion that for

mation of the subdistrict would promote the public welfare and 
be to the best interests of the owners of said land, will 
establish the sutKlistrict under the provisions of sections 4456 
and 4463. The main district pays for preliminary estimate and 
publication and is repaid from the first money received by the 
subdistrict, 

Sec. ~502. Commissioners of subdistricts: The court appoints 
the commissioners of the main district in which the greater 
portion of the subdistrict is situated to act as commissioners 
of the subdistrict. The petition for the organization of the 
subdistrict must be filed in the county in which the main 
district was organized. 

See: Kagnitude of the improvement tmmatertal: Mahan v. Wilson, 
169 Ark. 117; 273 s.w. 383. 

ORGANIZATION--Officers 

Sees. ~~58 and ~~59. Commissioners: When the court establishes 
a district it appoints three landowners within the county as a 
board of commissioners to assess benefits and damages resulting 
from the improvement. If a majority in value of the owners of 
real property petition for the appointment of a particular 
person as commissioner, it is the duty of the court to make .such 
appointment. The court must remove any commissioner on petition 
of a majority in value of the owners of property within the 

district. Sec. 4459: "Real property" as used in this act means 
the same as in the act proViding for the collection of county 
and State revenues and embraces all railroads and tram roads. 

Sec. ~~60. Plan: As soon as the board has fonned its plan of 
improvement and estimated the cost thereof, they file it with 
the county clerk. The plan must be accompanied by a map showing 
the location of the ditches and specifically describing them, 

Sec. ~~90. More than one county--Commissioners: In case of a 
district in more than one county, all three commissioners must 
be the owners of real property within the district. (L. 1913, 

P• 738, sec. 6.) 

ORGANIZATION--Powers 

S.ec. ~~72. Authority of co11111issioners: The boards of com-
property therein, Married women and legal representatives may missioners have control of the construction of the improvements 
sign the petition, amd a corporation signature is good if its 
corporate seal is attached, (Act April 28, 1911, p. 193, sec. 2.) 

See: Jacks Bayou Dr. D. v. St. L. I. M. & s. Ry. Co., 116 Ark. 30. 
Jones u. Fletcher, 132 Ark. 328, 

Sec. ~~57, Effect of order: The order of the court establish
ing the district has the full force and effect of a judgment. 
Any landowner may appeal within 20 days, but in the absence of 
a:pp-eal the judgment is conclusi v_e and binding upon all of the 
real property within the district and upon the owners thereof. 
Amy owner may alse appeal from any order refusing to establish 
a district, 

See: Wulff v. Claiborne, 107 Ark. 325. 
Chicago Mill & I,umber Co. v. Dr. D., 117 Ark. 292. 

Sec. ~501. Subdistricts: When three or more owners of lands 
wholly or partly within a drainage district petition the county 

in their districts. They may advertise in local papers or 
papers published in other states for proposals to do any of the 

work by contract. No work exceeding $1,000 in cost may be let 

without public advertisement. They may reject any proposal. 
The court may remove any commissioner for cause stated in writ
ing, with opportunity to the commissioner to answer and to 
appeal, and may appoint a successor. (Act of May 27, 1909, 

P• 830.) (Hopkins v. Hellums, 108 Ark. 460.) 
Sec. ~~76. Author lzatlon of plans--Bonds: The commissioners 

may alter the plan of work by filing changed plans with the 
county clerk and giving notice by publication of such filing. 
If the commissioners or any landowner deem that the changed 
plans have made the assessments inequitable, they may petition 
the county court to ha:ve a reassessment of the property. In 
no event shall a reduction of assessment be made after the 
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assessment of benefits has been confirmed. Any reduction must 
be paid for in damages and the claim for such damages shall be 
subordinate to the holders of bonds which have theretofore 
been issued. Property owners have the right of appeal from the 
reassessment. (Act of March 13, 1913.) 

See: Hudson v. Simonson, 170_Ark. 243; 279 s.w. 780. 
Bayou Meto Dr. Dist. v. Ingram, 165 Ark. 318; 264 .s. w. 947. 
Pro tho v. Williams, 147 Ark. 535; 229 S. w. 38. 
Indian Bayou Dr. D. v. Walt, 154 Ark. 335; 242 S. w. 575. 

Sec. ~~78. Lateral ditches--Intervening lands: Any landowner 
may quild ditches to drain his land into the main ditch, and if 
intervening landowners refuse permission, he may bring action in 
the Circuit Court to condemn a right-of-way in the same manner 
as other condemnation proceedings. The jury must deduct from 
the damages the benefits that will accrue to the intervening 
landowner and such landowner has the right to use the ditch. 

Sec. ~~79. Omitted I ands: When lan~ in the district for any 

reason were not assessed benefits or were not assessed to the 
extent of the benefits received, or when any _corporation or 
individual outside of the limits of the district shall drain 
lands into the district ditches, the commissioners will assess 
the benefit or. the enhanced benefit received by such lands 
in the same manner as benefits were originally assessed • 
(Sec. 4461.) Vested rights in natural drainage may not be 
interfered with. 

Sec. ~~80. Outlet: When necessary for a proper outlet, the 
commissioners may construct ditches or other works on lands 
beyond the jurisdiction of the court, or which for other reasons 
cannot be included in the district, so as to secure the objects 
of the improvement. They have the right to condemn the right
of-way for such construction. The drain beyond the limits of 
the district is the property of the district and no lateral 
drains may connect thereto without compensation to the district 
to be fixed by the court. (See sec. 4934 on Eminent Domain.) 

Sec. llll81. Continuation of district: Upon completion, the 
district does not ·cease to exist but continues for the purpose 
of preserving the works and enlarging them from time to time as 
may be advantageous. Commissioners may from time to time apply 
to the court for the levying of additional taxes, at which time 
the proceedings are the same as for the original levy. 

See: Authortty to enlar!?e: Indian Bayou Dr. D. v. Walt, 154 Ark. 
335; 242 s.w. 575. 

Gray v. Doyle, 167 Ark. 495; 269 s.w. 579. 
Clay v. England, 172 Ark. 373; 288 s.w. 895. 
Lesser Goldman Collon Co. v. ·Cache River Dr. D., 174 Ark. 

160; 249 s.w. 711. 
Indian Bayou Dr. D. v. Dickie, 177 Ark. 728; 7 S.W. (2d) 794. 

Sec. llll97. Sale of land for taxes: On the sale of land for 
taxes of a drainage district, the land is first offered subject 
to the lien of all district assessments then existing thereon. 
If there is no purchaser, the commissioner appointed to make the 
sal(! reports that fact to the court, and the land may not again 
be offered for sale until the lapse of one year nor until an 
attorney ad l t tem has notified the commissioners or directors 
of the in teres ted district and trustees of all bondholders 
having liens thereon that the land has been offered for sale and 
no purchaser found. When the report of the attorney is made 
showing compliance with this provision, the court orders the 
sale of the land free of incumbrances of the assessments of all 
otper improvement districts that are subordinate to the lien 
that is foreclosed, but subject to subsequent installments of 
assessments for benefits in the plaintiff district. After 
payment of the foreclosed lien ~d costs, the court distributes 
the remainder of the sale price equitably. If the board of 
directors of any district having a lien on the land, or the 

trustees of any bondholder having such lien, are not notified 
of the application for the sale they may at any time within 
3 years have the sale set aside and the land resold. 

See: Oliver v. Gann, 183 Ark. 959; 39 s.w. (2d) 521. 
Bd. of Comrs. v. Bd. of Drktrs., 181 Ark. 898; 28 s.w. 

(2d) 721. . 

Sec. ll619. Special act districts Included: All drainage dis
tricts created by a special ·act are made drainage districts 
under the terms of Act 279 of May 27, 1909, with all the powers 
and liabilities conferred by .that act, provided this act shall 
not be construed to take away from any improvement district 
created by special act any power conferred on it nor to displace 
any commissioner or director. (Act 227 of March 23, 1927.) 

Sees. ~526 and ~531. General power to Include lands: When 
any lowland or lake has been drained into the ditches of a 
drainage district which has completed its works, lands benefited 
by such drainage may be added. to the drainage district; but no 
lands paying taxes in ·another drainage district may be added. 
(Act #180, March 22, 1927.) Sec. 41581: Sanitary districts may 
be included but the amount of assessment is limited on lots and 
blocks served by sewers to $.50 per year on a lot 50x150 ft. 

Sec. ll532. Procedure to Include lands drained: The com-
. missioners, when they find that land has been benefited by 

connecting with the works of the district, niay, file with the 
clerk of the chancery court of the county where the land is 
situated, a petition setting forth the reasons why su~h land 
should be annexed to the district. After notice by publication 
the court hears all interested parties and then enj;ers its de
cree granting or denying th~ petition. If the land is annexed, 
it thereafter constitutes a part of the district. Sec. 4533: 

Th!l assessor of the district proceeds to assess the benefits to 
such land. ·If there is no assessor then the board of com
missioners assesses it. The assessment is in conformity with 
sections 4561-63 and appeal is in the same manner. The com
missioners may equalize the assessment.· The commissioners may 
have a reassessment of the benefits of the entire district so 
as to equalize the burden. The reassessment of benefits follows· 
the O·riginal assessment in procedure. 

FINANCING--Assessments 

Sec. ll~61. Assessment of benefits: The commissioners assess 
the land within a district and inscribe in a book provided for 
the purpose the description of each tract, the name of the owner, 
the amount of benefits assessed against it, and an estimate of 
the probable amount the owner will have to pay. Their as
sessment embraces not only the land but all public roads, rail
roa,ds and other improvements on the land that will be benefited 

by the drainage system. Where already constructed drainage 

works are to be used, the commissioners assess their value, 

which is paid by the district in cash or reduced assessments. 
The commissioners also assess damages, and where they make no 

return of damages, it is equivalent to a finding by them that 
there are none. 

See: Oats v. Dist.; 135 Ark. 149. 
Dickerson v. Dist.; 138 Ark. 471. 
Hudson v. Simonson, 170 Ark. ?43; 279 s.w. 780. 

Sec. ll'62. Lands outside of district: If the commissioners 
find that other lands not embraced within the boundaries of the 
district will be benefited, they assess the benefits and damages 
to such land and report same to the court. The court then gives 

notice by publication to the owners of the land to show cause 
why it should not ·be included in the district.· The court in
vestigates the question of benefits to the outside land and 
makes a finding thereon from which either party may appeal 
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within 20 days. If the finding be in favor of the commissioners, book contains a description of each tract of land with the amount 
the limits of the district are extended to embrace the lands . of the anrrual installment due on said tract and levied for that 

involved. 
Sec. 111163. Con.firmati on of assessments: When their assessment 

is completed, the commissioners file it with the clerk of the 
court, where it becomes a public record. The county clerk gives 

notice by publicatioN of an order to appear and show cause why 

the report should not be confirmed. !my owner may appear and 
present objections. The court makes findings· confirming or 

changing the assessment, which findings have the force and 

effect of a judgment.· Ei'ther party may aPPeal within 30 days. 
(Acts 1909 as amended by L. 1913, p. 738.) 

See: Suffic tent pub l teat ion: Johnson v. Tucker Lake L. & D. Dist., 
168 Ark. 889; 271 s.w. 965. 

Dr. Dist. v. M. & P. Bank, 176 Ark. 474; 2 S.W. (2d) 1079. 

Sec. 1111611. Assessment of damages by jury--Condemnation: The 
property owners are construed to have accepted the award of 
damages by the commissioners unless within 30 days demand is 
made in writing for assessment by jury. In that event, the com

missioNers institute in the Circuit Court an action to condemn 
the land and. have the right to pay into court the sum fixed by 
it and to then proceed with the work without awaiting the action 

of the jury. (Acts 1909, p. 829.) 

S~c. 111166. Court order for assess•ent--lnstallments--Lien: At 
the time the assessment of benefits. is filed, or thereafter when 
called for by the commissioners, the court will enter an order, 

which has all of the force of a judgment, assessing a tax upon 
the real property in the district sufficient to pay the esti
mated costs of the improvement plus 10 percent for contingencies. 

This tax must be paid by the real property in the district in 

the proportion of the assessment of benefits, and in annual 
installments not to exceed 25 percent of the assessment in any 

one year. 
The tax so levied is a lien upon the real property in the 

district and is entitled to preference over all other demands, 
executions, incumb ranees, or liens, whensoever created, and 

continues until such assessment with any penal ties or costs has 
been paid. The remedy against such assessment is by appeal 

within 20 days; and_ on the appeal the presumption is in favor 

of the legality of the tax. /my owner of real property within 

the district may compel compliance with this section by mandamus.· 

Should the e<~mmissioners d.eem it inconvenient to immediately 
begin the construction of the works after the confirmation of 

the assessment of benefits, they may report to the court the 
rate of taxation necessary to pay the preliminary expenses of 
the district, whereupon the court will levy such tax with 

10 percent added fer contingencies, and the tax is extended on 

the tax books of the county and collected in the same manner as 
o.ther taxes. (Act of May 22, 1923;) 

Sec. 111166. Levy and collection of tax: Whenever it is deemed 
prudent not tQ pro'ceed immediately with the construction and 

n'ot te abando~ the proceedings,. the court or the board of com
missioners are empowered to levy and collect a tax based upon 

the benefits and collectible from the real property of the dis
trict in proportion to the respective assessments of benefits 
against the several pieces of preperty, for the purpose of pay-_ 

ing the preliminary expenses. This tax is collected in the 
s·ame manner as the tax for construction.· If any district is 
abandoned before it makes final assessment for benefits, the 
IJreliminary expenses are taxes agai~st the real estate upon the 
basis of the assessment for county purposes.· (Act of March 22, 
1923.) 

Sec. 111168. Collection of taxes: The amount of the drainage 

year. Notice of any change in description must be given the 

county clerk by the commissioners. (Act of March 25, 1937.) 

See: Co !lector must accept ~eneral taxes alone when tendered: 
Howell v. Lamberson, 149 Ark. 183; 231 s.w. 872. 

Sec. 111169. Collection of taxes: The county clerk anrrually 
turns the drainage tax book over to the tax collector of each 

county, at the same time that he delivers the real estate tax 

book o.f the county. Drainage taxes are collected at the same 
time as state and county taxes and a separate list thereof is 

issued. Drainage taxes are paid over to the commissioners of 
the various drainage districts at or before the time that the 

collector JJ~akes settlement with the county treasurer. Penalty 
is provided against the collector for failure to collect the 

·drainage taxes or to enter them on the tax books. 
Sec. 111170. Payment by _treasurer-Warrants: The district 

·.treasurer makes disbursement only on warrants signed by the 
chairman of the board of commissioners. All warrants are dated 

and numbered consecutively, recorded, and state on their face 

the name of the payee, the amount, and the purpose for which 
the warrant is drawn. No warrant may be paid unless there are 

sufficient funds in the treasury to pay all other warrants 
bearing a lower number. No warrants may be made paya])le or be 
paid in anything but currency. No warrant may be =creased 

because of depreciation in the market value thereof. (Acts 

1909, p. 829, sec. 11.) 

Sec. 111171. Increase of tax levee: If the taxes first levied 
prove insufficient to complete the improvement or to pay the 

bonds and interest as they become due, the board reports the 
deficiency to the court and the court thereupon levies upon the 
·property previously assessed a tax sufficient to complete the 

improvement and pay the bonds and interest, which tax is col

lected in the same manner as the first levy; but. the total levy 
shall in no case exceed the benefits assessed on such property. 

The performance of these duties may be enforced by mandamus at 
the instance of any interested person.· (Act March 28, 1911, 
p. 198.) 

See: Increased levies must be withtr, the assessed benefits: 
Griffin v. Little Red River Dr. D., 157 Ark. 590; 249 
s.w.· 16. 

Sec. 111182. When assessments payable-Enforce11ent: District 
drainage taxes are payable· between the first Monday in January 
and the 10th day of April each year. If any tax~s are not paid 

at maturity, the collector shall not include them in the taxes 
for which he will sell land but shall report the delinquency to 

the BoRrd of Commissioners, who must add thereto a penalty of 
25 percent. The board enforces collection by chancery proceeding 

in a court of the county where the lands are situated. That 

court gives judgment . for the taxes and penalty with 6 percent 
interest from the end of the 60 days allowed for _the collection 
thereof. The judgment provides for the sale of delinquent lands 

by a commissioner of the court after advertisement. The pro~ 

ceedings are tn rem and it is immaterial that the ownership of 
land be incorrectly alleged. Judgm~t is enforced only against 

the land and not against any other property of the defendant.· 

All delinquencies may be inCluded in one suit with notice by 

publication. The form of notice is set out in full in the 

statute.· Should the commissioners fail to commence suit within 

the 60 days after delinquency, the holder of any bond may bring 

suit in the same manner.· 

Sec. 111183. Enforcement-Redemption: The statute sets out 
taxes is annually extended on the "drainage tax book." This minutely and in detail the method of conducting the suit for 
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foreclosure and the character of the title conveyed. In the 

event the bid for any property is not sufficient to pay the 
assessment with interE'st, penalties, and costs, the commissioner 
of the court bids the same off in the name of the board of 

directors of the drainage district, bidding the whole amount 

due, and executes his deed to the district. The deed when 
recorded must be received in evidence and shows an indefeasible 

title in the district, unassailable either in law or equity; 
provided, within 2 years after final decree the owner of the 

land sold may file a ·petition alleging the payment of taxes on 

the land for the year in which they were sold, and upon the 
establishment of that fact, the court will vacate the decree; 

and provided, any landowner shall have the right of redemption· 

within 5 years, which runs from the day the lands are offered 
for sale and not from the confirmation of the sale. (Acts 1909, 
p. 829, sec. 24.) 

Sec. ijij9ij. Interest included in tax-t_Payment of assessments: 

The interest which will accrue on bonds issued by districts and 
subdistricts must be included and added to the tax, but the 

interest to accrue on account of the issuing of said bonds shall 
not be construed as a part of the costs of construction in de
termining whether the costs are in excess of the benefits. 

When assessments of benefits are made, the landowners have 

the privilege of paying, them in :full within 30 days. But all 
such assessments are made payable in installments so that not 

more than 25 percent shall be collectible against the wishes of 
the landowner in any one year. The deferred installments bear 

interest at 6 percent and are payable only in installments as 

levied. The levy of assessments may be by way of proportional 
amounts of the total, assessed bene:fi ts, and interest need not 
be calculated until it is necessary to do so to avoid exceeding 
the total amount of benefits and interest. (L. 1913, p. 728, 
sec. 10.) 

Sec. ij52ij. Assessment of benefits-Collection-Pre! iminary 
expense: For the purpose of paying principal and interest of 

any bonds issued :for preliminary expenses, either origi11al or 
refunding, when an assessment of benefits has not been made, 

the court, when asked by the commissioners of the district, 
will enter an order having the effect of a judgment decreeing 
that there shall be assessed and collected a tax upon the real 

property of the district sufficient to pay such bond issue as 

same matures, plus 10 percent :for contingencies, based upon the 
valuation as shown by the last county assessment. Collection 

is in the same manner as state and county taxes. Such tax is a 
lien on the real property in the district :from the date of the 
levy. Appeal within 30 days may be had but the presumption is 

in :favor of the legality of the tax. (L. No. 59, Acts of 1927.) 
Sec. ij527. Reassessment of benefits: The commissioners have 

power to reassess the benefits not oftener than once a year in 

the same manner as the original assessment is made. All ap
peals must be taken.within 30 days :from the action of the court 
thereon. (Act f/203 of March 23·, 1927, sec. 2.) 

Sec. ~528. Reassessment and ex tens I on-Procedure: If the com
missioners have :filed plans for additional works, no proceeding 
shall be taken looking to the confirmation of the assessment of 

benefits based thereon until after a petition has been filed 

with the court signed by a majority in number, acreage, or 'value 
of the landowners, praying that the plan shall proceed. If no 

such petition is filed within one year, the commissioners must 
withdraw the revised plan. If the petition is :filed, the clerk 
gives notice by publication of a hearing thereon. The form of 

the notice is set out in the statute. The court, after deter
mining that the petition is adequate, hears all objections 
thereto and decides whether the assessment of benefits is 

equitable and just. Appeal :from either side to the circuit 

court must be :filed within 30 days, and appeal from the decision 
of that court also within 30 days. 

Sec. ~529. Judgment--Reassessment: When such reassessment of 
benefits has been confirmed, it is the assessment of benefits 
until another reassessment has been made. Taxes are levied and 
collected in the same manner as on the original assessment and 

are a :first lien on lands of the district from the ·time made. 

See: Constitutional: Dr. D. #18, Craighead Co. u. McMeen, 183 
Ark. 004; 39 S.W. (2d) 713. 

Sale of forfei ~ed lands: Watson u. Barnett, 191 Ark. 990, 
88 s.w. (2d) 811. 

Use of funds: Green u. Wulff Dr. D. #4, 193 Ark. 1087; 104 
s.w. {2d) 1076. 

Tarleton Dr. D. #15 u. American Investment Co., 186 Ark. 
20; 52 s.w. (2d) 738. 

Reassessment: Dr. D. #18 u. McMeen, 1~3 Ark. 984; 39 s.w. 
(2d) 713. 

State ex rel. Murphy u. Cherry, 188 Ark. 664; 67 S.W. (2d) 
1024. 

Lien: Tarleton Dr. D. #15 u. American Investment Co. ante. 
Harris u. Little Red River Levee Dist. #2, 188 Ark. 975; 

69 s.w. (2d) 877. 

Collect ion and Enforcement: Oliver v. Gann, 183 Ark. 959; 
39 s. w. (2d) 521. 

Deaner u. Gwaltney, 194 Ark. ___ ; 108 S.W. (2d) 600. 
Uniol') Investment Co. u. Hunt, 187 Ark. 357; 59 S.W. (2d) 

1039. 

Redemption: Levee Dist. #2, 188Ark. 975; 69 S.W. (2d) 877. 
Bauer u. Gwaltney, 191 Ark. 1030; 88 S.W. (2d) 1005. 

FINANCING-Bonds 

Sec. ijij67. Bonds to pay pre llmi nary expenses: If the directors 
or commissioners :find it desirable, they may issue coupon bonds 
pr other negotiable evidences of indebtedness to raise money to 
pay ·preliminary expenses; and such bonds or evidences of in
debtedness may be issued :from time to time in payment of the 
preliminary work done. They may secure the payme11t of such 
obligations by a pledge of the assessment of benefits when they 
shall have been confirmed. 

Sec. ~ij]ij, Bonds: To hasten the work, the board may borrow 
money at not exceeding 6 percent interest and may issue negoti
able bonds therefor and pledge all assets :for the payment 
thereof. It may issue to contractors to do the work its nego
tiable instruments bearing interest at not more than 6 percent. 
Bonds may not run more than 30 years. The issue may be divided 

so that a portion thereof will rna ture each year as assessments 
are collected, or all may mature at the same time if proper 
provision is made :for a sinking :fund. 

See: Advertisement of sale of bonds not required: Boyce u. 
Clapham, 219 S.W. 24. 

Sec. ij~8~. Bonds secured by lien--Enforcement: Bonds a~e se
cured by lien on all the lands, railroads, and tramroads in the 
district. The board of directors nmst levy an annual tax so 
long as is necessary to pay any bonds issued or obligations con

tracted. Such levy and collection may be enforced by mandamus. 
If any bond or interest coupon is not paid within 30 days 

after rna turity, :it is the duty of the chancery court in the 

proper county, upon application of the holder of such bond or 
coupon overdue, to appoint a receiver and collect the taxes 

aforesaid. The proceeds of such taxes are applied to the pay
ment of the interest first, and then to the overdue principal. 
The receiver may be directed to foreclose the lien on the lands. 

(L. 1919, p. 829, sec. 25.) 
se·c. ~~85. May not pledge bonds-Sinking fund: It is unlawful 

for any officer to pledge any bond or coupon as security for 
the payment of any debt or obligation whatever. It is unlawful 
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to use the proceeds of any bond for any purpose except as specif

ically and expressly directed by this Act. Violation of this 

provision is a felony. The entire revenue of the district from 
all sources and "all real estate, railroads, and tramroads sub
ject to taxation in the district is by this act. pledged,'" The 
board of directors is required to set aside annually, from the 
first revenues collected from any source whatever, a sufficient 
amount to pay the interest on the bonds and to create a sink

ing fund for their ultimate retirement, if a s'inking fund is 
contracted for. (L. 1~19, sec. 26.) 

Sec ..... 87. Warrants-Annual report: Commissioners must keep 
the original itemized bills when all warrants have been paid 
and must make a sworn financial statement to the county clerk 

each year. The books and records of the district must be ex

amined at least once each year by the state bank examiner.\ 
Sec ... 620. Refunding bonds: Any drainage district having out

standing bonds, certificates of indebtedness, or unsatisfied 

judgments is authorized to issue refunding bonds for the purpose 
of paying the .indebtedness with interest. The refunding bonds 
may bear interest not to exceed 6 percent and mature within not 
to exceed 30 years from date of issue. '(Act #16 of February 16, 

1927, sec. 1.) 
S.ecs ... 621 to .. 623. Refunding bonds may not be issued for a 

greater amount than necessary to pay past due outstanding bonds 
and future outstanding bonds to mature over a period of not 
exceeding 5 years after the issuing of the refunding bonds. 

The amount of such issue may include necessary disconnts and 

expenses in connection with the issue. Sec. 4522: Refunding 
bonds are secured by a ~ien on the assessment of benefits like 
other bonds, and the issue does not affect the assessment of 
benefits. Sec. 4523: Refunding bonds may be issued to pay bonds 
sold prior to the assessment pf benefits for preliminary ·ex

penses. 

See: Keith v. Dr. D. #7 of Poinsett Co., 183 Ark. 786; 38 s.w. 
(2d) 755. 

Oliver v. Western Clay Dr. D., 187 Ark. 539; 61 S.W. (2d) 
442. 

Dr. D. ffl of Poinsett Co. v. Hutchins, 184 Ark. 521; 42 S.W. 
(2d} 996. 

CONSTRUCTION 

Sec, IJ .. 73. Contractors-Payments-Bond: Contractors must give 

bond in an amount required by the board, and the board may not 

remit any penalty or forfeiture of said bond upon completion of 
the contract. The board may appoint necessary agents and fix 
their compensation. They may buy necessary material and equip

ment and in general make such contracts in the prosecution of 

the work as may best subserve the public erids. The. board may 
draw its warrants in favor of the contractor for not more than 

80 percent of the wo~k reported by their engineer to be finished, 
reserving the remainder until completion and acceptance. 

See: Ltabtltty for ne~lt~ence: Wood v. Dr. Dist., 110 Ark. 416. 

Contractor's bond, h01r1 construed: Union Indemnity Co. v. 
Forger & Hanson, 174 Ark •. 1110; 298 S.W. 1032. 

Holcomb v. Amer. Security Co., 184 Ark. 449; 42 S.W. (2d) 
765. 

Green v. Wulff Dr. D. #4, 193 Ark. 1087; 104 S.W. (2d) 
1076. 

DISSOLUTION 

Sec, .. 626. How district may be abolished: The board of Com

missioners when they deem it inadvis~ble or impractical to con

struct improvements contemplated by the organization, may, when 

all of the indebtedness has been paid, file a petition with the 
court pra;ring that the district be abolished and giving their 
reasons therefor. The court ·clerk gives notice by publication 

of a hearing on the petition and the court hears the evidence 

and grants the petition or dismisses the same in its discretion. 
Overruling of one petition does not bar the filing of another. 

CALIFORNIA 
[General Laws of Caltfornta (Deering) 1937, and General Laws 

Supplement, 1939] 

DRAINAGE 

1. ·Act No. 2200-Dratna~e Law of 1885 (Stat. '85, p. 204) 
2. Act No. 2202-Dratnage Dtitrtct Law, 1903 (Stat. '03, p. 291) 
3. Act No. 2203-Dratnage D t s t r t c t Improvement Act, 1919 

(Stat. '19, p. 731) 
4, Act No. 2204-Dratnage Dtstrtct Act of 1923 (Stat. '23, 

p. 196) 
5. Act No. 2205-Irrtgatton Dtstrict Drainage Law (Stat. '07, 

p. 569) 
6. Reclamation Dtstrtct Act of 1872 (Title VIII, art. II, 

sees. 3446-3493) 

1. ACT NO. 2200-DRAINAGK LAWS OF 1885 

(Statutes 1885, p. 204) 

ORGANIZATION-Petition 

Sec, I . PetIt I on-Procedure: Whenever the owners of two
thirds of any body of land susceptible of one mode of drainage 
desire to drain the same, they may present to the board of 
supervisors of the connty in which the greater portion thereof 
is situated, at a regular meeting of the board, a petition set
tir.g out a description of the land, the number of acres in the 

district and in each trapt, the name of the owner, and the name 
of three persons whom they desire to serve as trustees for the 

first three months. The petition must be verified by at least 
one signer and be pUblished for four weeks prior to hearing 
thereon with notice of such hearing. (As amended Statutes of 

1909, P• 25.) 

Sec, 2. Intercounty districts: When the district is situated 
in more than one connty, the trustees must, after the petition 

has been granted, forward a copy to the board of supervif!ors of 
each county interested and such boards must not allow another 
district to be formed within the territory without the consent 
of the trustees. 

Sec. 3. Excluding and Including lands: If the supervisors 
find upon the hearing that lands have been improperly included 

in the district, they will, before fixing the l:ionndaries, ex

clude such lands. They will also include adjacent lands upon 
petition of any owner presented at the hearing, if deemed for 

the best interests of the district. Finding that the petition 
should be granted, the supervisors will, by order, define the 

boundaries of the district and declare it duly formed. The 

persons named in the petition are to be trustees for the first 
three months or until their successors are appointed. 

Sees ... to 6. Recording petition: The petition and the order 
defining the boundaries must be recorded in the office of the 
recorder of each county having land in the district. Sec. 5: 

After the approval of the petition, the landowners by majority 
vote of the acreage must adopt bylaws for governing and con

trolling the district and for the future election of trustees. 
The bylaws must b.e signed by a majority ownership in acreage. 
Sec. 6: Bylaws and all amendments must be filed for record in 

the office of the recorder of the .connty in which the district 
was organized. 

ORGANIZATION--Officers 

Sees. 7 and 8. Trustees: The trustees organize by electing one 

of their members president, and they also elect a clerk. They 
employ an engin~r to make surveys and plans, locate the works, 

and estimate the cost thereof. They may modify or change the 
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original plan when necessary; construct, maintain, and keep in 

repair all necessary ~orks; and do all things required for the 

proper drainage of the lands. The trustees may draw warrants 

in payment of their services but such warrants are void until 

countersigned by the board of supervisors of the county. 

Sec. 8: The trustees report the plan of the work· and the esti

mate of the cost to the supervisors of each county interested. 

ORGANIZATION--Powers 

Sees. 15 to 19. Eminent domain: The work is executed under 

the direction of the board of trustees. They must keep account 

of all expenditures and such accounts and all contracts are 

open to inspection of the board of supervisors and any inter

ested person. The trustees may acquire by purchase all property 

necessary to carry out the plan of drainage. They may acquire 

by condemnation necessary rights-of-way.for the works, and they 

may take material for construction an1 maintenance from lands 

outside as well as lands inside of the district. The proceed

ings for condemnation must be had under the general statutes. 
(Title VII, part 3, Code of Civil Procedure.) 

Sec. 20. Drainage entirely by owners: Whenever land suscep

tible of drainage by one method is entirely owned by parties 

who desire to drain it and to manage the undertaking without 

trustees, such parties may .file a petition provided for in sec

tions 1 and 2, stating that they in tend to undertake such drain

age on their own responsibility. If the petition· is granted, 

the parties have all of the rights, immunities, and privileges 

possessed by boards of trustees. (L. 1909, p. 30.) 
Sec. 20-a. Changing boundaries- Including and excluding 

lands: Drainage districts may include lands not embraced in the 

original organization or exclude lands so embraced as provided 

in this section; and such inclusion or exclusion shall not 

affect any of tbe district's rights nor impair nor discharge 

any obligation for or upon which the district may become liable 

had such change of its boundaries not been made. 

The owners of lands susceptible of the same mode of drainage 

as the lands within the district, contiguous to the boundaries 

of the district, may separately or jointly file with the super

visors of the county where the district was organized, a peti

tion for inclusion in the district. The petition must state 

the grounds for inclusion and must be acknowledged in the same 

manner· as conveyances of land. The supervisors' clerk gives 

notice of the filing of the petition by publication in each of 

the counties affected and also by mall to each property owner 

or landowner in the district. The notice fixes the time when 

any objectors may appear and show cause, at a regular meeting 

of the board, why the petition should not be granted lll)d the 

boundaries of the district changed accordingly. At the hearing 

. the supervisors hear all objections to the petition and the 

proceedings are recorded by the board. Failure to object to 

the petition is deemed to be assent except as to holders of 
warrants of the district. The .expenses of the proceeding are 

paid by the petitioners. The supervisors· determine whether it 

is to. the best interests of the district to include the lands 

or any part of them mentioned in the petition and, after deter~ 

mining all objections and finding in favor of the inclusion, 

they will issue an order of record that the lands mentioQed be 

included in the district; provided, if the holders of legal 

title represent 10 percent of the total acreage embraced within 

the exterior boundaries of said district file with the super

visors written objections to the inclusion of such land, it is 

the duty of the board to deny the petition. 

Before making an order including such lands within the bound

aries of the district, the supervisors require the petitioners 

to pay to the county treasurer of the county where the district 

was formed an equitable amount determined by them as and for a 

contribution to the cost of the work already done in: the dis

trict. In addition, the supervisors, when there is a lien on 

the lands wi th~n the district, must determine the amount that 

the lands to be included should be assessed for the payment of 

the lien, and they enter an order making the assessment, which 

constitutes a lien against the lands included with the same 

force and effect as the lien of ~he original assessment against 

lands in the district. 

On a petition by one or more owners in fee of lands within a 

district to exclude their lands, the supervisors will hold a 

hearing similar to that for inclusion of lands and issue their 
order in accordance with their findings in the matter. If 

ther'll be outstanding bonds or assessments of the district at 

the time of filing the petition or final determination, whether 

such obligations are due or not, the order of the board exclud

ing the lands will not release them from the lien of the bonds 

or assessments, but such lien remains in full force. (L. 1923, 
P• 30.) 

FINANCING--Assessments 

Sec. 9. Commissioners: Upon the filing of the trustees report, 

the supervisors of the county in which the district was formed 

appoint three commissioners, being disinterested residents of 

the county or counties, to view the lands and assess to each 

tract a proportionate share of the whole expense. They also 

assess the benefits which will accrue to each tract. Such 

assessments when collected are paid to the county treasurer, 

and paid out by him for the construction of the work upon war
rants of the trustees approved by the supervisors. 

Sec. 10. Warrants: Warrants are drawn by the trustees and 

approved by the board of supervisors and presented to the treas

urer for payment. If not paid on presentation, they are regis

tered and bear interest at 6 percent until paid and are paid in 

the order of their registration. Warrants may be used in the 

payment of assessments without regard to the order of their 

registration. Assessments are paid to the treasurer of the 

county where the particular tract of land is situated. 

Sec. 12. Additional assessments: If the original assessment 

is insufficient to complete the drainage, or if further sums 

are required from time to time for maintenance and repair, the 

trustees must present to the supervisors of the county where 

the district was formed a statement of· the work to be done and 
its estimated cost, and a statement of the expected cost of 

maintenance, repairs, and administration; and the board may 

make an order directing the commissioners, or new commissioners 

named, to assess the amount of the estimated cost as a charge 

against the lands in the same manner as the original assessment • 

(L, 1937, p. 1668.) 

Sec. 13. Equalization of assessments: The commissioners make 

a list of the charges against each tract in the district showing: 

a description of the tract, the number of acres, the names of 

the owners if known, or a statement that they are unknown, and 

the amount assessed against each tract. (No mistake in the 

name of the owner renders the assessment invalid.) The com

missioners cause the list to be published and posted in each 

county interested, with a notice that in 10 days they will meet 

as a board of equalization for thepurpose of equalizin& assess

ments. They may continue the session for not to exceed 10 days 

in all. 

Sec. Ill. List-Lien-lnstallments-Noti,ce: (a) The 0riginal 
list of assessments must be filed in alphabetical arr$lgement 

first, with the treasurer of that county in which the district 
is organized, and then a copy, certified by the commissll.oners, 
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must be filed with the treasurer of each com1ty interested. 
(b) From and after the filing of the list, the charges assessed 

upon any tract of land within the district constitute a lien 

thereon. The list must remain in the office of the treasurer 

at least 30 days. (c) During the time the list remains in the 

office of the ceunty treasurer, any person may pay the amount 
assessed against his land to the treasurer of the c11unty in 

which it is situated without interest charges, and in cash or 

warrants of the district. (d) The trustees. may order the as
sessment paid in installments at such times and in such amounts 

as they may deem proper. If, at the end of 30 days or longer 
period fixed by the trustees, any first installment has not 
been paid in cash or in warrants, the treasurer may return the 
list to the trustees. When additional installments are ordered, 
the same procedure is followed. (e) Unpaid installments or as

sessments bear 7 percent interest from the date of the return 
of the assessment list to the board of trustees. (f) After the 
lists are returned to the trustees with any assessment or in

stallment reported by the treasurer as unpaid, the trustees by 
resolution fix a date between 30 and 90 days thereafter when 
such installments will be delinquent. The secretary sends no

tice to all delinquent landowners in the form set out in the 
statute. (g) Service of notice may be in person or by mail or 

by publication for two weeks. (h) If any such installment or 

assessment be not paid within the time ordered by the board, 
then the same and accrued interest thereon shall be delinquent 
and a penalty of 10 percent of the principal and interest is 

added. The remaining unpaid and uncalled portions of the as
sessment also be.come due and delinquent at the same time. 
(i) Immediately after the installment has become delinquent, 
the trustees publish in one notice a list of all delinquents, 
containing the names ef the owners, descriptions of the proper
ties, the amounts' due, and notice that the property will be 
sold on a date stated, in front of the courthouse, to pay the 

amount due. At the time stated, the trustees sell the property 
to the highest bidder for gold coin of the United States. The 
truStees, having sold the property, pay the county treasurer 

the amount due thereon for the benefit of the district and re
turn any surplus to the landowner. (j) If no bid is sufficient 

to pay the amount due on the property, the district becomes the 
purchaser and certificate of sale is executed to the district 
and recorded in the office of the county recorder. The property 
may be redeemed by any interested party within one year upon 

payment of the charges against it and 2 percent per month in
terest thereon from the date of the sale. (k) If not redeemed 
within one year,. the purchaser or the district is entitled to a 

deed executed by the trustees and the effect of such deed is to 
convey said property free of all liens and encumbrances exc~t 
taxes and district ·assessments. The trustees may sell such 
property so acquired at public auction, after notice, but not 

for less than the amount for which it was sold .together with 
any subsequent assessments. (1) Assessments heretofore made in 
any district are validated and shall be collected in the manner 
provided by law at the time they were made. (L. 1937, p. 1669.) 

Sees. 19-a and 19-b. Reapportionment: Trustees have power to 
reapportion the assessment upon any portion of land that has 
been subdivided into smaller parcels in such manner as will 
charge each parcel with a. just proportion of the assessment 
previously made. Sec. 19-b: Where original assessments are de
clared invalid for any reason, or have been omitted, a new as

sessment may be levied and the lands are charged in subsequent 

assessments with such proportion of the former assessment as 
the benefits derived bear to the whole amount of the former as
sessment. Payments made on assessments declared invalid be

come a credit. on the subsequent assessment of the same land. 

DISSOLUTION 

Sec. 20!. Disincorporation: When a petition for disincorpo
ration of a district is signed by a majority of the electors 
and presented to the trustees of a district, they submit the 
question of disorganization to an election in the same manner 
as an election for trustees. If two-thirds of the electors 
vote in favor of disincorporation, the trustees enter that fact 
on their minutes and forward a copy thereof to the board of 
supervisors of the county in which the district was formed, who 
file it with their clerk and from the date of such filing, the 
district is deemed disincorporated; provided, if there is any 

outstanding indebtedness of the district of any kind, taxes 

must be levied to pay the indebtedness in the same manner as if 
there had been no disincorporation; but for all other purposes 

the district is dissolved after the filing of the trustees' 

entry with the supervisors' clerk. 

2. ACT NO. 2202--DRAINAGE DISTRICT LAi, 1903 

(Statutes 1903, p. 291) 

ORGANIZATION--Petition 

Sees. I and 2. Who may sign: .Whenever 50 or a majority of 
the holders of title or evidence of title to agricultural lands 

other than swamp and overflowed lands, which are susceptible of 
a general mode of drainage by the same system of works, desire 

to provide drainage, they may propose the organization of a 
drainage district under this act. The equalized county assess
ment roll next preceding the presentation of the petition is 

sufficient evidence of title; provided, no person acquiring 
land in the district for the purpose of enabling him to join in 

the petition or to become an elector shall be allowed to sign 
the petition or to vote at any election. Illegal signing, how

ever, does not invalidate the petition. Sec. 2: The petition 
is presented to the board of supervisors• of the county in which 

the greater portion of the lands in the proposed district are 
situated and sets forth the boundaries of the district, with a 
prayer for organization. Bond must accompany the petition in 
double the amount of the probable cost of organization, condi

tioned to pay costs if for any reason the district is not organ

ized. The petition must be presented at a regular meeting of 

the supervisors after having been published in each county in

terested at least two weeks, with notice stating the date of 
the meeting at which it will be presented. 

Sec. 3. Hear lng: The supervisors hear the petition at such 

meeting and may adjourn for not more than 4 weeks in all, and 
on the final hearing they make such changes in the boundaries 
as they deem advisable and fix said botmdaries. They may not 

modifY. the boundaries so as to exclude any territory susceptible 

of drainage by the same system, nor may any land be included 
which will not be benefited. ~y person whose lands are bene

fited may have them included, upon application, in the discre
tion of the board. 

Sec. ~. Appeal: The order of the supervisors may be appealed 
to the superior court of the county within 10 days; and if there 
is more than one appeal, they will be consolidated. The appeal 
is heard in the same manner as appeals from justice courts and 

the superior court may affirm, modifY., or reverse the order of 
the supervisors appealed from. Thereupon remittitur is issued 
to the supervisors directing what order the board shall enter 

in the premises, which order must be entered on their minutes. 
Appeals must be heard and determined within 30 days. 

Sees. 6 to 10. Election for organization and directors: The 
supervisors give notice of an election to determine whether the 
district shall be organized, designate the name of the district, 
describe its boundaries and the polling places therein, and name 
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an election board for each precinct. The notice is published 

in each county affected. The election is conducted in accord

ance with general law without any particular form of ballot. 

Sec. 7: No person may vote unless he possesses the qualifica

tions required of electors under the general law.. Se.c. 8: The 

superviso.rs canvass the ·vote and, if a majority ·vote is in favor 
of organization, the board by order entered on its minutes de

'clares the terri tory duly organized a.S a drainage district and 

the persons receiving the highest number of votes duly elected 

as directors. Sec. 9: A certified .copy of such order is immedi

ately filed in the office of the county r.ecorder of any county 

having lands in the district, and a .copy is forwarded to the 

board of supervisors of each county. No board shall thereafter 

allow another district to be formed including any of the lands 

without .consent of the directors of the district in which the 

lands are situated. Sec. 10: The election may be contested by 

any person owning property within the district liable to assess

ment, and the directors are made parties defendant. The contest 

is brought within 20 days in the superior court of the county 

where the petition was signed. The superior .court must speedily 
try the contest and determine whether the election was regular 

and enter its judgment accordingly. Further appeal to the 

supreme court may be had within 30 days and that appeal must be 
determined by the supreme .court within 60 days. 

ORGANIZATION--Officers 

Sees. 5 and 12. Directors: .When the boundaries of a district 

have been defined and established, the board by order divides 

the district into 3 or· 5 divisions, as nearly equal in size as 
practicable, numbering them consecutively. One director is 

elected by each division. Directors must be resident freeholders 

of the division for which elected; provided, when req\lested in 

the petition, three directors, who shall be resident electors 

and freeholders of the district, shall be elected at large by 
the qualified electors of the district. Sec. 1'2: The directors 

classify themselves into two classes by lot, as nearly equal in 
number as possible, and the term of office of the class having 

the lesser number expires on the first Tuesday in March of the 

next odd-numbered year after the year in which the meeting is 

held. The term of the other class expires on the first Tuesctay 

in March of the second odd-numbered year. · The directors organ

ize as a board by electing a president from their number and 

appointing a secretary. 

Sees. 13 to 26: These sections relate to the biennial election 

of directors, providing in great detail for the notice, form of 

ballot, canvassing of returns, and statement of results. 

ORGANIZATION--Powers 

Sec. 52. Crossing streams, etc.·: The directors have the power 

to construct necessary works across watercourses, highways, 

railroads, and other ditches in such manner as to afford secu

rity for life and property; but they must restore the affected 

works to· their original state as near as may be and not unneces

sarily impair their usefulness. Railroads and highway super

·visors must unite with the directors in forming intersections· 

and .crossings; and where they cannot agree, the directors may 

resort to condemnation. Rights-of-way through State lands are 

dedicated. 

Sec. 56. Restrictions: The directors have no power to incur 

debt :l.n any manner other than as provided in this act. Any 

such debt is ·void. For purposes of organization, before the 

collection of . the ·first assessments, the directors may incur 

indebtedness not exceeding $5,000 and cause warrants of the 

district to issue therefor bearing 7 percent interest. 

Sec. 57. Tax exemption: The right-of-way, ~orks, re,servoirs, 

and public plants, and other property of like character belong
ing to any drainage district shall not be taxed for State, 

county, or m1micipal purposes. 

Sees. 6~ to 7~. ·chang.e of boundaries-Exclusion: The bounda

ries of a district may be .changed to exclude lanLl included in the 

district at the time of organization, but no such change or 
exclusion shall impair the effect of'its organization or any of 

its rights or privileges nor. impair any contract or lien or 

charge upon which the district was or may be liable had the 
change not been made or the land not been excluded. Sec. 65: 

The owners of the fee of one or more tracts of land within the 

district may' jointly and severally file with the board of direc

tors a petition praying that their lands or other lands .contigu
ous thereto may be excluded and taken from th~ district. The 

petition states the reasons for exclusion and the boundaries of 

the tracts, and must be acknowledged 'in· the same manner as con

·veyances of land. Sec. 66: Th<! directors give notice of the 

petition by publication in ea"l1 county affected. The notice 

gives the names of the petitioners and the description of the 

land sought to be excluded, and notifies all interested persons 

to appear at ·the next meeting of the board and show cause in 
writing why the .change in boundaries should not be made. 

Sec. 67: The board hears the petition and all evidence in its 
behalf and in support of all objections filed. The evidence 

must be recorded in shorthand and filed with the board. The 

failure of any person interested, other than the holders of 

outstanding bonds, to file objections is deemed as assent to 

the exclusion of such land; and the filing of the petition is 

deemed assent by the pet:l.tioners. The .cost of the proceeding 

is paid by the petitioners. Sec. 68: Upon the hearing, if the 
board deems it to the best interests of the district not to ex

clude said lands it w.ill deny the petition. .Finding the con

trary, and if no person interested shows .cause against exclusion 

or withdraws objectiooo filed or fails to establish such objec
tions·, then the board will forthwith make an order that the 

lands or some defined portion thereof be excluded from the dis

trict. Sec. 69: Holders of outstanding bonds may give their 
assent in writing to the exclusion of ·said lands or any part 

thereof and lands so excluded are thereafter released from the 

lien of the bond. The bondholders' assent must be acknowledged 

in the same manner as cortveyances of land. The assent 'must be 

filed with the hoard and recorded in its minutes, and a certi

fied copy of said minutes is admissable in evidence and may be 
recorded ia the office of the county recorder of the county 

where the lands are situated. Sec. 70: The board, ha:ving ex
cluded the land, makes an entry on its minutes describing the 

boundaries, and for that purpose may eause a survey to be made. 

A certified copy of the entry is filed with the recorder of 

each county affected. Exclusion does not affect the status of 
the district in any manner, If the land excluded from a dis

trict embraces the greater portion of any division of the dis

trict, then the office of director for such division becomes 

·vacant at the end of 10 days. The ·vacancy is filled by appoint

ment by the board of supervisors of the 'county where the office 

of the board is located, from the district at large. The ap

pointed director holds office until the next ·regular election. 

Sec. 72: Thirty days before the next general election, the di

rectors make an order dividing the district into three or five 

divisions as nearly equal in size as practicable, numbered con
secutively, and one director is elected by each division. The 

directors also extablish ·voting precincts, which may be .changed 

by them from time to time. Sec. 73: Guardians, executors, and 

administrators may sign a petition for exclusion of land when 
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so authorized by the proper cou·rt. Sec. 74: Exclusion of land 
does not operate to release it from any obligation to pay or any 
lien thereon of valid outstanding bonds or other outstanding in
debtedness of the district at the time of the filing of the pe
tition. For the purpose of discharging such obligations, the 

·Sees. ~2 and ~3. Tax levy: The supervisors of each county must 
annually levy a drainage district tax sufficient to raise the 
amount apportioned to such county by the board of directors. 
They determine the rate of tax ·by deducting 15 percent for anti.c
ipa ted delinquencies from the total assessed value of the real 

lands excluded shall be considered a part of the district, and property in the district within the county and dividing the 
payment of their quota of such outstanding obligations may be amount required by the remainder of such total. Sec. 43: The 
enforced notwithstanding the order of exclusion. Such lands, 
however, are not liable for obligations of any· kind or nature 
incurred after the filing of the petition. This provision does 
not apply to outstanding bonds, the holders of which have as
sent~d to the exclusion. 

Sees. 76, and 79 to-86. Inclusion of lands: The holders of 
title representing one-half or more of lands adjacent to the 

boundaries of a district, which are contiguous and together .con
stitute one tract of land, may file with the directors a petitibn 
in writing, asking that such lands be included in the district. 
The proceeding is then by publication of notice and hearing on 
the petition in the same ~anner as for exclusion of land. (Sees. 
64 to 74, inclusive.) Sec. 79: Before granting the petition, 
the directors may require that the petitioners pay to the dis
trict such sum (determined by the board) as the lands would 

tax is collected at the same time and in the same manner as 
state and county taxes. 

Sec. ~5. "Funds.•: The statute creates a "bond fund," a "con
struction fund,~ a "general fund," and a "funding fund." The 
treasurer of the county where the district was organized ·makes 
payment from such funds upon warrantS signed by the president 
of the board of directors and attested by the secretary. 

Sec. 55. Special election for assessments: The directors may 
call a special election at any time on the question of a special 
assessment to raise money for any of the lawful purposes of the 
district. Such elections are .conducted in conformity with sec
tion 27. (See next paragraph.) If two-thirds of the electors 
vote in "favor thereof, the directors proceed to levy taxes to 
raise the required funds, and the money is paid to the district 
treasurer to be used for the purpose specified in the notice of 

have been required to pay as ·assessments had they been included election. 
at the time of organization. Sees. 80 to 86: If the directors 

FINANCING-Bonds 
believe it to be to the best interests of the district to in-
elude the land, they adopt a resolution .to that effect describ
ing the external boundaries of such land. The board then orders 
an election on the question of whether the lands shall be in
_cluded, with the usual notice and proceedings in elections. A 
majority of the votes cast controls the election, and if in
clusion be voted, the board theret.q>on oJ;'ders the boundaries 
changed in accordance with the resolution adopted by the board. 
The change is recorded in the recorder's office of each county 
affected. Inclusion does not affect the legal status of the 
district. After the inclusion of land, the directors must, 30 
days prior to the next general election, make an order redivid
ing the district into three or five divisions as the case may. 
require, approxi-mately equal in size and numbered consecutively. 
One director is thereafter elected by each division. 

Sec. 97: In addition to their other powers, drainage dis
tricts have authority to borrow money from the United States 
for the purpose of financing or refunding any and all obliga
tions 0f the district and to enter into contract with the United 
States or- any agency thereof. (L. 1935, p. 854.) 

FINANC:ING-Assessment.s 

Sec. ~0. DM~ectors 1 estimate of 11oney needed: Before the 
first meeting of the board of supervisors in September of each 
year, the directors file with the supervisors and the county 
auditors an estimate .in writing of the money needed for the 
expenses of the district. for the ensuing fiscal year, including 
the SWII to be placed in the sinking fund to pay principal and 
interest of bonds outstanding. (L. 1935, p. 854.) 

Sec. ~1. Intercounty districts: Where the district is inter

county, the amount required must be divided by the board of 

directors in proportion to the value of the real property of 

the district in each county as. shown by the equalized assess

ment rolls for that year._.Where the assessed va1uation is on a 

different basis in different counties, the directors, by resolu

tion, determine the proportion of the. required amount to be 

levied on the lands in each county after notice and hear=Wg. 

The directors furnish the superv,isors and the county auditors 

with a written statement of the amounts apportioned to each 

county. (L. 1929, P• 1381.) 

Sec. 27. Bond election: For the purpose of constructing 
nec~ssary works and acquiring the property and rights necessary 
for the district, the directors must, as soon as possible after 
organization and whenever thereafter the construction fund has 

been exhausted, estimate and determine the amount of money nec
essary to be raised. They then call a special election on the 
question of whether bonds shall be issued in the amount so de
termimid.. Notice is by posting and publication and the election 
is conducted in the same manner as the election of officers. 
If the majority voting at the election be in favor of issuing 
bonds, the directors cause them to be issued. If the majority 
be against bonds, the result is declared and recorded. 

.Sec. ·28. For.a of bonds-Medium of payment: All bonds are pay
able in lawful money of the United States. The directors pre
scribe the form of the bonds and of any coupons attached. • An 

"issue" of bends is all of the bonds issued in accordance with 
the proposal approved by the electors of the district. Each 
issue is numbered consecutively and the bonds of each issue are 
likewise numbered consecutively. Bonds must mature wi.thin 40 

years and bear not to exceed 6 percent interest. The secretary 
must keep a record of· all bonds sold~ their numbers, ~te of 
sale, price received, and the name of the purchaser. (L. 1939, 
ch. 1030.) 

Sec. 29. Sa I e of bonds : The board may sell the bonds from 
time· to time as may be most advantageous to raise money for the 
construct1on of works and the acquistion of property and rights
of-way. It declares the intention to sell a specified amount of 
bonds by resolution entered on its minutes, and gives notice by 
publication for three weeks of the time and place at which 
se11oled proposals f.or the purchase of such bonds will be re
ceived. The board awards the purchase of bonds to the highest 
responsible bidder. It may reject all bids, and may not sell 
any bonds for less than 90 percent of par value. 

8_ecs, 30 and 31, Lien of bonds: The bonds are a lien on the 
property of the district, and the lien of any issue of bonds is 
a preferred lien to that of any subsequent issue. Bonds are paid 
by revenues derived from the annual assessments of real property 
of the district and all the real property shall be and remain 
liable to be assessed for such payment. Sec. 31: If the money 
raised by bonds be insufficient for completing the plan of 
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drainage and additional bonds be not ·voted, the ·directors must 
le'vy additional assessments therefor; provided, there must first 
be an estimate by the board of the amount required and then the 
levy must be submitted to a ·vote of the electors. The election 
is in the same manner as for officers. A majority of the ·vote 
cast controls the result which is declared by the directors and 
entered of record. 

Sees. 32 ~nd 36. Refunding Indebtedness: Whenever the dis
trict has outstan~g bonds or other indebtedness, payment may 
be provided by the issuance of new bonds. In order to fund the 
indebtedness, a petition is presented to the directors, signed 
by a majority in number of ·the holders of title to real property 
:In the district, stating the purpose of refunding and the amount 
of bonds sought to be issued. The petition is entered in the 
minutes of the board. A special election is held on the ques
tion of refunding in the same manner as elections of officers. 
It requires a two-thirds ·vote to carry the proposal to refund. 
The result of such election being favorable, refunding bonds 
are issued, payable in not more than 40 years and bearing 6 per
cent interest. (L. 1937, p. 1475.) Sec. 36: No bonds may be 
sold or exchanged for less than 90 percent of par value. Bonds 
are ·deposited with the treasurer of the county where the dis
trict was organized, who may not deliver them in exchange fo~ 
any indebtedness until the· evidence of such indebtedness has 
been delivered to him and the board has ordered such exchange 
by resolution on its records. Bonds remaining unsold for one 
year, and their .cancellatiQil being necessary in the refunding of 
the obligations of the district, may be .cancelled py resolution 
of the board of directors. (L. 1935, p. 853.) 

Sec. ,8. Rede•ptlon of bonds: Coupons are paid from the bond 
fund. Whenever that fund amounts to $10,000 in excess of the 
amount needed to meet interest .coupons, the directors may ad
vertise for and purchase outstanding bonds not matured at the 
lowest 'Value at which they may be offered for liquidation. Bids 
being equal, the lowest numbered bond has the preference. , If · 
no bonds are offer~, the treasurer may invest the bond fund in 
bonds of the State or United States. 

Sees. 58 and 59~ Validation of bonds: Within 30 days after 
the passage of a resolution to issue bonds, the directors may 
file suit in' the superior .court of the co~ty where the district 
was organized to determine the ·validity of such bonds. All 
interested parties are made defendants. The proceeding is tn 
rem: jurisdiction of all parties is required by publication of 
a summons once a week for three successive weeks, and is .com
plete ·20 days after the full publication. Interested parties 
may .contest the action at any t:l,me within said 20 days. Sec. 59: 
If the directors ha:ve not brought 'Validation proceedings within 
30 days after the issuance of any bonds, within 90 days after 
such issuance any district assessment payer may bring such ac
tion. The supervisors have the right to appear and .contest the 
action. (L. 1929, p. 1382.) 

Sec. 88. Election to reduce bl)nds; When the directors deter
mine that the authorized boll!led indebtedness of a district is 
greater than it is likely to need to complete its system as 
planned, and there being no outstanding bonds, the directors 
may .call a special election to ·vote on the proposition to re
duce the bonded indebtedness to such sum as the board may deter
mine to be sufficient. If a majority of the ·votes cast be for 
reduction of the bonds, then the directors may sell only the 
ammm.t of bonds stipulated in the notice of the special ·elec
t_iC!fi. On a .contrary 'Vote the authority to sell bonds remains 
as it was before the special election was held. In .case there 
are outstanding bonds, a district desiring to reduce its author

ized bonds may take advantage of this section only by obtaining . 

the assent of the bondholders in the same manner as provided in 
section 69. When, after .completion of the system and payment 
of all indebtedness, any bonds ·voted remain unsold and not nec
essary to be sold for the purpose of_ the district, the directors 
may .call a special election on the question of destroying such 
bonds. If a two-thirds majority of the ·votes .cast are in favor 
of destroying said bonds, the president in the presence of a 
majority of the board must destroy them, deducting ·their amount 
from the total authorized to be issued, and no part thereof may 
thereafter be reprinted or reissued. 

CONSTRUCTION 

Sec. ,9. &Ids for construct ion: After the adoption of the 
plan, the directors give notice by publication, .calling for bids 
for .construction of the work or any part thereof. The work 
must· be let to the lowest responsible bidder., or the directors 
may reject all bids and cons:truct the works under their own 
superintendence. All contractors must give bond in the amount 
of .5() percent of the contract price. All expenses of acquiring 
property and .constructing tpe works are paid out of the e.con
struction fund." No director may be interested in any .contract, 
under penalty of fine and- imprisonment. 

a. ACT NO. 2203-DRAINAGE DISTRICT 
'IIJPROY8Jf8NT ACT, 1919 

{Statutes 1919, p. 731. Amended by 1921, p. 894; 
1927, p. 220; 1929, p. 1320; 1933,· p. 2098.) 

ORGANIZATION--Petition 

Sec. I. Petition-Plans-Map: When 20 or more property owners, 
or the owners of a majority of the land, within a district pro
posed to be organized, which district .contains wet or overflowed 
lands or lands needing surface or underground drainage and that 
are susceptible of drainage and will be benefited by the .con
struction of improvements, shall file with the board of super
·visors of the county in which the lands are situated a petition 
for the establishment of such works as may be necessary, defin
ing the property in a general way and the approximate boundaries 
of the proposed district, the board will grant or deny the peti
tion within 60 days. If the petition is granted, the super
·visors instruct the.county surveyor ta prepare plans and speci
fications for the improvement. The surveyor's plans must .con
tain a map of the district showing.clearly the exterior bounda
ries. Such boundaries may include more or less territory than 
shown by the petition and shall include all lands which, in the 
opinion of the surveyor., will be benefited. The location, size, 
and type of the ·works must also be shown. 

Sec. 2. Intercounty districts: When the lands lie in more 
than one .county, the petition is presented to the supervisors 
of the .county in which the greater portion of the lands are 
situated. It must be signed by 10 property owners or the owners 
of a majority of the lands of the district within each of the 
counties to be affected. Juri~diction lies with the supervisors 
of the .county having the largest acreage in the proposed dis
trict. The officers of the .county having jurisdiction shall be 
the officers of tqe district with the powers and duties herein 
Jl'<lVided. The .counties other than that having jurisdiction .col
lect the assessments levied each year upon the lands within 
their respective boundaries and pay same over to the .county hav
ing jurisdiction. When a· municipality will be benefited by the 

works of the district; territory therein which is benefited may 
be included in the district. When the lands within a proposed 
district lie entirely .within the boundaries of two or more mu
n:lcipali ties, the supervisors ha'Ve jurisdiction to form and main
tain a drainage district within the municipalities; provided, 
the .cons·ent or' the legislative body' of each municipality· 
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expressed by resolution adopted by a two-thirds vote of all of 

its members .ml!lst be obtained prior to the passage of the resolu

tion of intention provided for in section 6. A:ny work or im
provement contemplated herein may be done either within or with

out the boundaries of the district if necessary to drain or 

protect lands within the district. 
Sec. 3. Action on petition: The supervisors by resolution on 

their minutes may grant or deny the petition. It may not be 
granted unless the public health and welfare will be promoted, 
and the resolution must so state. If the petition includes any 

portion of an incorporated municipality, the supervisors must 
find by resolution that such portion of said municipality will 
be benefited by the works. 

ORGANIZATION--Officers 

Sees. ~ and 5. Surveyor--Engineer--Attorney: The county sur
veyor is the engineer of construction of the district and his 
deputies are deputy engineers of construction. He surveys the 

works arrl estimates the cost thereof and furnishes plans and 
specifications. The supervisors may appoint a consulting en
gineer to assist the engineer of construction and an attorney 
for the district or the board, by resolution entered on their 
minutes. Sec. 5: Before the passing of any resolution of inten
tion, plans and spec1fications prepared by the engineer of con
struction must be filed with the supervisors. If the work is of 

such naturP as to be within the jurisdiction of the state rec
lamation board, the approval of that board must be had before 
the plans are adopted. 

ORGAN"IZA.T ION--Powers 

Sec. 6. Resolution of intention: Before ordering any work to 

be done under this act, the board of supervisors must pass a 
resolution of intention. The form of the resolution is set out 

in the statute. It gives notice of the general location of the 
improvement, and the character of the work proposed to be done 
in accordance with the plans and specifications on file with 
the clerk; it states that bonds will be issued for the costs 
and incidental expenses, giving the amount and number of the 

installments thereof; that a special fund for the payment of 
the bonds will be provided by special assessments upon the land 
within the district; and gives notice that at the time fixed 

interested parties will be entitled to be heard and the board 
will finally determine the matter.· (Amended by Statutes of 

1921, p. 895; 1927, p. 223.) 
Sec. 6a. Contribution by the county: A.s a part of the resolu

tion of intention, the supervisors may provide that the county 
will pay out of its general fund a stated portion of the cost 

if the "board •shall find that the expenditure will benefit and 
promote the public health of the community or will protect my 
public road from damage by reason of overflow. If it is pro
vided in the resolution that the amount to be paid by the county 
shall be due upon the c-ompletion of the works, then that amount 

shall be deducted from the amount for which bonds would other
wise be issued. (L. 1921, p. 896.) 

Sec, 7. Publication by resolution of intention: The resolu

tion of intention must be published at least twice in a news
paper of general circulation in the county or counties affected. 

It must also be posted along the line of the works at distances 
of not more than 300 feet apart, but not less than three notices 
in all. After 20 days have elapsed from such posting and pub

lication, the board o:f supervisors has acquired power to proceed 
with the hearing.· The determination of the board to proceed is 
prtma facie evidence of the existence of all of the facts upon 
which the power of the board depends except such as must be of 
record or are rebutted by the record. 
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Sec. 8. Objections: Any property owner interested may file 

written objections to the ordering of the work as an entity but 

not merely to some part thereof. The objections of any person 
who ceases to be a property owner before the hearing will not 

be considered. Property owners are only those who own property 

which will be liable to assessment. The board hears first ob
jections to the plans and specifications, and then objections 

to the boundaries of the district. 
Sees. 9 to II. Finding of board-Boundar les: At the conclusion 

of the hearing the board, by resolution on its minutes, declares 
its findings and determines in its discretion whether the works 

shall be ordered or the proceedings abandoned. If they deter

mine that the works should be ordered, they further determine 
the boundaries of the district and approve _the plans and speci

fications. If the boundaries are changed, the engineer of con

struction furnishes a new map or plat showing such boundaries 
as changed. Boundaries may not be changed to include terri tory 
"not within the bOillldaries as shown on the original map and set 
forth in the resolution of intention as published and posted. 

The board by resolution may order the work to be done and call 
for sealed proposals for construction, referring bidders to the 
plans and specifications as adopted by the board at the conclu
sion of the hearing on the resolution of intention. Sec. 10: 
The notice inviting proposals for construction is published and 
posted. All bids must be accompanied by certified check for 
10 percent of the amount bid. Sec. 11: Bids are opened in public 

and the board may reject all of them if that is deemed for the 

public good. It may accept the proposal of the lowest respon

sible bidder and award the contract. If the successful bidder 
neglects or refuses to execute a contract for the work within 
15 days, the deposit with the bid is declared forfeited to the 

county. 

FINANCING--Assessments 

Sec. 12. Esti•ate of cost and assess•ent: After executing 
the cootract for construction, the supervisors direct the en
gineer of construction to estimate the total cost of the im
provement, including expenses of every kind, and assess the same 

in· proportion to the benefits on the lands in the district. 
The engineer proceeds to view the lands in the district, and he_ 
examines witnesses under oath. He assesses the costs in pro

portion to the benefits to be derived insofar as he can estimate 

them, including benefit to lands, whether operating property or 
not, of any public utility within the district. He states the 
amount to be assessed on each parcel separately; and divides 

the total assessments into yearly installments of amounts 
clearly sufficient to retire the bonds and pay the interest 

thereon. The engineer makes a written report to the board, with 

a detailed plat of the district on which each parcel is desig
nated and described by number and reference. 

The board fixes a time for a hearing on the engineer's report; 

and notice is by publication. The form of the notice is set 

out in the statute. Interested parties may file written ob
jections, at least one day prior to the hearing, to the assess
ment as a whole or on the several parcels of land. The board 

may correct or modify the report or call for a new report, and 
their action thereoo is final and conclusive as to all matters 

therein and no assessment may be set aside, except upcn such 
hearing, for error or defect in the proceedings prior thereto, 
where notice of the hearing has been given. 

Upon adoption of the report, the board levies a special as
sessment upon the lands found to be benefited in the amotmt set 
forth in the engineer's report as adopted by the board. A certi
fied copy of the special assessment as levied by the board is 
filed with the recorders -and with the tax collectors of the 
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cmmties interested. 'lhe assessment for the first year imme
diately becomes due and payable and constitutes a lien on the 

lands assessed. Thereafter installments for each succeeding year 

become due in October and immediately constitute a lien upon 
the lands assessed. All money paid upon assessment is placed 

in a special fund with the county treasurer of the county in 
which the district was organized, in the name of the district, 

and may be used only to pay bonds and interest and incidental 
costs of that district. After bonds are retired, any surplus 

remaining is paid into the maintenance fund of the district. 
The assessments are collected in the same manner 'as 'State 

and county taxes after notice by the tax collector by publica-
tion. 
April. 

The first installments become delinquent in the ensuing 
Annually thereafter the tax collector publishes like 

notice of installments due and collects them in like manner. 

When installments become delinquent, the tax collector proceeds 
to collect them with 10 percent penalty added in the same manner 

as delinquent State and county taxes are collected. The entire 
assessment against a parcel of land as well as the installment 
for the current year may be paid in full at any time with interest 

to date of payment together with a premium of 3 percent of the 
principal then unpaid, and the tax collector will issue receipt 
therefor. (L. 1921, p. 896; L. 1933, p. 2099.) 

Sec. 23a. Maintenance: The supervisors each year levy an cu?
valorem tax on the taxable property in each drainage improvement 
district organized under this act in an amount sufficient to 
maintain and repair or improve the works during the current 
year. The sum so collected is kept separately in a "maintenance 
fund." In intercounty districts the amount collected is turned 
over to the county having jurisdiction. (L. 1933, p. 2107.) 

Sees. Ill and 15. F ina 1 hearing: When the work is completed, 
a declaration of that fact is filed with the clerk of the board 

of supervisors together with an itemized statement of the cost 
and the gross amount of bonds proposed to be issued. Such dec

laration is verified and signed by the engineer of construction 

and by the contractor. The supervisors then fix a time for 
hearing, to be known as the final hearing, to determine whether 

the works shall be accepted and to determine the aggregate 
amount for which bonds ·shall be issued. Notice is by publica
tion and posting and the form of the notice is set out in the 
statute. Any party may file written objections on the grm.md 

that the work has not been completed or done according to the 
contract. Sec. 15: When, upon the hearing, the board is of the 
opinion that the work has been completed according to the con
tract they, by resolution, so state and accept said work, making 
a final order that bonds be issued to pay for same. 

FINANCING--Bonds 

Sees, 16, 16a, and 17. Issuance of bonds: Upontheexpiration 
of 20 days after the making of the final order accepting the 
work (see section 15 of the Act) the clerk of the board of 
supervisors furnishes the county treasurer an attested copy of 
said final order and the treasurer proceeds to issue bonds bear
ing the date of the final order to the aggregate principal sum 
stated in such order. 'lhe form of the bonds is set out in the 
statute. 'lhe supervisors are empowered to determine the number 
of years, not to exceed 20, within which the bonds shall be 
paid, and to fix interest thereon not exceeding 7 percent. The 
first payment of principal may become due in from 1 to 5 years 
after date. The number of installments of principal must be 
named in the resolution of intention. Installments of principal 
may not differ more than $1,000 from the amount obtained by 
dividing the whole issue by the number of installments. Each 
installment except the last must be an even multiple of $100. 
Sec. 16a: The treasurer of the county in which the district was 

organized must advance the maturity of any bonds to the first 
day upon which interest thereon becomes due, and pay and cancel 

the bonds whenever there shall be sufficient surplus money in 
the interest and sinking fund in excess of that necessary to 

pay semiannual interest. Sec. 1'7: Bonds by their issuance are 
conclusive evidence of the regularity of all proceedings prior 
thereto, and no tax levied to pay bonds shall be set aside by 

reason of any inform~lity or defect in the proceedings prior to 
the issuance of said bonds. 

Sec. 18. Costs paid by contractor: All costs of every kind 
for engineering, employees, and publication and all other ex

penses shall be paid by the county. The amount thereof becomes 
a charge upon the contractor and must be repaid by him to the 
county.before the delivery to him of bonds by the county treas
urer; provided, if the cost is not paid within 10 days, the 

bonds may be sold at not less than 95 percent of tlteir face 
value to satisfy such cost, any surplus over such expenses to 
be paid to the contractor. 

4. ACT NO. 2204-DRAINAGE D1STRICT ACT OF 1923 

!Statutes 1923, p. 196) 

ORGANIZATION--Pet! tion 

Sec. I. Persons who may initiate proceedings: whenever 50 or 
a majority of the holders of title or evidence of title holding 
a majority in acreage, or two-thirds of the holders of title or 
evidence of title holding one-third in acreage of• the land in 
any body of wet, swamp, or overflowed lands, or lands otherwise 
needing drainage, or irrigated lands which contribute to the 

need for drainage, or other lands within the proposed district, 
situated within one or more counties of the state, the whole or 

any part of which may be within or without the exterior bound
aries of any municipal corporation, shall desire to form a 
drainage district for agricultural or sanitary purposes, which 
said district shall be conducive to the public health, conveni

ence, or welfare, or of general public benefit, they may proceed 
under this act. The equalized county assessment roll next pre

ceding the filing of the petition is sufficient evidence of 
title. Where the property is assessed to unknown owners or the 
assessment roll does not give the true name or gives the Bame 

of only a portion of the owners, the known owners of Tecord are 
considered the owners for the purposes of this act. The owners 
of undivided interests may sign for such interests and shall be 

considered as true owners. Persons holding property in a trust 
capacity under appointment of the court may sign any petition 
when authorized by the order of the court. Any transfer of 
title for the purpose of establishing or defeating the petition 
not made in good fB.ith and for valuable consideration is held 

to be a fra.11d and the grantee will not be considered to be the 

owner of the land. 

Sec. 2. Contents of petition: The petition is presented to 
the board of supervisors of the county in which ~he greater 
portion of the acreage is situated, and must recite that the 
public welfare will be promoted by the proposed improvement. 
The petition must also show the name and the bonndary line of 
the proposed district; and if there are nonresidents of the 
county, the petition must be accompanied by an affidavit giving 
the name and post office address .of such nonresidents if known, 
and if unknown must contain a statement that upon diligent in
quiry the names and addresses cannot be ascertained. The peti
tion must be accompanied by bond approved by the supervisors in 
double the amount of the probable costs of organization and 
conditioned to pay costs if the district is not organized. The 
petition may consist of any number of separate instruments, but 
consolidated before presentation to the supervisors. Signatures 
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may be withdrawn at any time before publication under section 4 

by filing a declaration of intent to withdraw, acknowledged as 

real estate conveyances are acknowledged. 

See. 3. Engineer to Investigate: The petition is presented 
at a regtilar meeting of the supervisors, and they appoint a 

competent drainage engineer selected by the petitioners and 

approved by the board. The engineer investigates and reports 

as to: (1) The limits of the region that would be benefited by 

the improvement; (2) whether the improvement would be conducive 
to the public welfare; (3) the general character of the works 

necessary; and (4) the probable cost of construction. His re
port includes a map of the territory that should be included in 
the district. This report is preliminary only. 

Sec. ~. Hearing on engineer's report: At their next meeting 
after the filing of the engineer's report, the supervisors fix 

a hearing on 1 he petition not less than one nor more than two 

months after the order. They give notice by publication in the 
manner provided in section 6. Within five days the clerk of 

the supervisors sends a copy of the notice and of the engineer's 

preliminary report, including all maps and estimates, to the 
state engineer who must make, at the cost of the proposed dis
trict, an investigation to determine the feasibility of the 

project. He reports his findings in writing to the supervisors 

before the date set for the hearing. If the report be adverse, 
the supervisors may adjourn the hearing one month and it may 

then be dismissed or continued for not to exceed 8 weeks in all, 

during which time the supervisors may modify the petition to 
conform to the recommendation of the state engineer and grant 

the same. Failure of the state engineer to report does not in
validate the proceedings and the supervisors may not delay the 
proceedings for a longer period than allowed herein, except 

upon written request of the state engineer for an extension of 
,time in which to examine the proposed district. 

See. 5. Hearing: At the hearing the supervisors determine 
whether the petition is in due form, and the affidavit of three 
or more petitioners that they are acquainted with the locality, 
have examined the petition, and that it is signed by the re

quired number of landowners may be taken as prtma facte evidence 
of the regularity of the petition. The board hears all compe
tent evidence presented in favor of or against the petition, 

and makes such changes in the proposed botmdaries as it deems 

advisable and defines and establishes such botmdaries. But the 
board may not modify the botmdaries so as to exclude any lands 

a newspaper published in each county containing district land; 

(2) posting a printed copy for not less than 10 days in five or 

more public places in the district, at least two notices in 

each county interested; (3) mailing a printed copy of the notice 

to each nonresident owner whose address is known. The affidavit 

of the clerk is sufficient evidence of compliance with these 

requirements. 
See. 7. Validity of organization: The directors or any land

owner at any time after the organization is completed may bring 

action in the superior court of the county in which the district 

was organized to determine the validity of the organization. 

Action is by petition reciting the boundaries of the district, 
the steps taken in organization, and a prayer that the district 

be declared to be a drainage district, .legally organized and 

existing. The proceeding is tn rem and jurisdiction of all 

parties is had by publication of a summons once a week for three 

weeks in a newspaper within the county. Jurisdiction is com

plete within 10 days after the publication of such summons. At 

any _time before the expiration of said 10 days, any interested 

party may contest the validity of the organization. Such action 

shall be speedily tried and judgment rendered declaring that 

the district is or is not legally organized and existing under 

this act. Any party may appeal with.in 30 days after judgment. 

At any time after the execution of any bonds of the distnict by 

the directors, before or after the sale of the same, the direc
tors or any interested party may bring a like action to deter

mine the validity of the bonds. Upon similar proceedings the 

court renders judgment, subject to appeal, that the bonds are 

or are not legally executed and valid obligations of the 

district. 

ORGANIZATION~Officers 

Sees. 8 to 10. Directors-Appointment and elections: Within 
two weeks after the granting of a petition for the formation of 

e district, the county supervisors appoint three qualified.per

soos to act as directors of the drainage district,. whose terms 
of office are designated as 3 years,2 years, and 1 year respec
tively after the date of the first annual meeting. At the last 
regular meeting of the supervisors preceding the annual meeting 

as provided in section 28, the supervisors appoint one qualified 

person to succeed the director whose term expires at the time 
of said annual meeting; and he shall hold office for three years 
and until his successor is appointed and qualified, Vacancies 

which may be benefited by the proposed work, or any irrigated are filled by the supervisors for the nnexp:i,red term; but upon 
lands which, through the use of water thereon, contribute to petition of 15 percent of the property holders, an election is 
the need for drainage in the proposed district. The board may called to fill such vacancy. If the director to be elected is 
not deprive itself of jurisdiction. Any person controlling land 
that will be benefited by the proposed improvement may petition 
the board to have such land included. If such petition is 

granted, the landowners are considered to have signed the orig

inal petition and are sub,ject to the conditions imposed on 

other petitioners· After hearing all evidence the board by 

resolution either dismisses or grants· the petition as offered 

or amended. Dismissal is without prejudice to the filing of a 

new petition covering the same or other matters at this or any 

future meeting of the board. Upon passing the resolutioo, the 

supervisors make an order setting forth all of the facts, and 

enter it on their minutes and file a copy with the state engi

neer. A certified copy of the order is immediately filed in the 

office of the county recorder of each cotmty in which any lands 

are situated, and from .and after such filing of the resolution 
granting the petition the organization of the district is 
complete. 

Sec, 6. Notice-Generally: Notice required by this act com

prises: (1) publication once a week for two consecutive weeks in 

succeeding one whose term expires at the time of the annual 

meeting, the petition must be filed before their last regular 
meeting in November and the election must be held prior, by not 
more than two weeks, to the date of the annual meeting as pro
vided for in section 28. Sec. 9: Directors must be landowners 
in the district and qualified electors of the state. Sec. 10: 

Each director must take oath of office and file a bond in the 
sum of $2,000 approved by the supervisors. 

Sees. II to 13. Organization of directors: Immediately after 

taking oath of office, the directors meet and organize as a board 

and elect a president, secretary, and treasurer from their own 

number. Duties of each office.r are set out in detail in the stat

ute. Sec. 12: The directors hold regular ·monthly meetings at 

a·time fixed by resolution, which time may not be changed except 

by a resolution passed at least one month prior to the change. 

Special meetings may be held as required after notice to all 

members of the board. All meetings are public and a majority 

constitutes a quorum. At their last meeting before the annual 
meeting, they render and pu])lish a verified statement of the 
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financial condition of the district and forward a copy to the 

state engineer and to the supervisors of each county in which 

any part of the district is situated. Sec. 13: Directors may 
call a special election after notice on any subject when they 
deem it to be for the best interests of the district to have a 

vote of the landowners. A majority of the votes cast governs 
the action of the directors. They may also call mass meetings 

·to express opinions on any subject relating to the affairs of 
the district, with notice; but it is left to the discretion of 

the directors to take action on the opinjons expressed by such 

mass meeting. 

ORGANIZATION--Powers 

Sec. Ill. Qualification of voters: Any holder of title or 

evidence of title to lands or other property within the district 
may vote at any election or meeting in person or by proxy. Au

thorized agents of corporations and P;ersons hold1ng property in 
trust under order of court may vote. Each person is entitled 

to cast one vote for ea.ch !1:100 or fractioo thereof of equalized 
·benefits as provided in section 22. But when a vote is taken 
prior to such equalization of benefits, each person is entitled 

to cast one vote for each acre held by him. 

Sees. 15 and 16. Directors' powers: It is the duty of the 
directors to conduct the business affairs of the district, exe

cute necessary contracts, appoint an engineer and attorney and 
other employees as may be required, and fix their compensation 
and prescribe their duties. They have the right to enter on 
any land to make surveys and locate the works of the district. 

They may acquire by purchase, lease, or condenmation, or other 
legal means the lands and other property necessary for the con
structioo, maintenance, and improvement of the necessary works 
of the district. They may construct the drains and other works 

and do all lawful and necessary acts to accomplish drainage and 

protection of lands within the district. They may sue and be 
sued in the name of the district. They establish equitable by
laws for the control of' the district and '"'P.ate separate and 

distinct funds to be known as the "general fund," "cmstruction 

fund," "bond flllld," a.t)d "maintenance fund." Sec. 16: Directors 

appoint an attorney as soon as practicable, either an individual 
or partnership, and may specify his compensation or leave the 
fixing thereof to the board of supervisors of the county where 
the district was organized. 

Sec. 17. Engineer-Plan: The directors as soon as practicable 

appoint an engineer, who may be an individual, partnership, 
firm, or .corporation, and fix his compensation. He makes 'nec

essary surveys, prepares plans and specifications, and has 
charge of construction. He makes such report as the directors 
may require and also makes an annual report before the regular 

meeting of the directors preceding the annual meeting, showing 
the progress of the work. llpon receipt of the final report of 
the engineer with plans and specifications for draining, re
claiming, or protecting the lands of the district, .the directors 

may adopt such report or a modification thereof and thereafter 
the report shall be the "plan for drainage," and be made a part 
of the records of the district. If the works to be constructed 

are within the jurisdiction of the State Reclamation Board, the 

approval of that board must be obtained before the plan is 

adopted. 
Sec. 2S. Condemnation proceedings: In condemnation proceed

ings the directors proceed in the name of' the district under 

title 7 of part 3 of the Code of Civil Procedure, the provisions 
of which are made applicable, and it is specifically declared 
that the use of' property which may be appropriated under this 

Act is a public use subject to the regulation and control of 

the·State in the manner prescribed by law. 

Sec. 27. Directors-Powers-Construction: The directors have 

full authority to construct the. works of the district and main
tain them. They are authorized to employ men and machinery and 

take direct charge of constructing the works and improvements, 

or to let contracts for all or any part thereof to the lowest 
and best bidder after advertisement. They may reject all bids, 
and after the second rejection call a mass meeting of property 

owners to discuss methods for carrying out the plan. Each bid 
must be accompanied by certified check or bond for 5 percent of 

its amount. The successful bidder executes bond for one-half 
of the contract price, conditioned to carry out the contract. 

If' during the pr~ress of the work it is found that it will be 
to the advantage of the district to make changes in the plans 
as adopted, such changes may be made with the approval of the 
board of directors; provided, changes that will cause a less 

benefit to any land or other property than that approved by the 

board of supervisors shall be made only after instituting pro
ceedings similar to those provided in section 22. 

Sec. 28. Annual meetings: On the second Tuesday in Janl!la.ry 

of.each year is held an annual meeting of the owners of land in 
the district, called by the directors in the manner provided in 
section 6, to hear the annual report of the directors and con
duct other business. the president of' the directors acts as 

chairman of the meeting. 
Sec. 33. Right to waters collected: The directors have the 

right to file upon, appropriate, and obtain title in the name 
of the diStrict to any and all waters developed and collected 

by the works constructed, such water to be known and designated 
as drainage water. The directors may use, lease, or otherwise 
dispose of such drainage water; provided, that no disposition 

shall be made that will deprive the district of title thereto. 
The directors have no power to guarantee the amount of such 
drainage water. Any proceeds from the disposition of such water 
may be used for the benefit of the district ·as the directors 

may order. 
Sec. 38. Existing drains taken over: At the time of the con

struction of' the works set forth in the plan of reclamation, 
existing drains, systems, and works, if necessary to the drain
age or protection of any land .in "the district, must be connected 

with and made a part of the works of the district. No drains 
or works within or without the district, constructed after the 
completion of the "plan of drainage," shall be connected with 
the district without the consent of the board of directors. 

Appeal is to the board of supervisors having jurisdiction and 

their decision is final and binding en all parties. 

Sec. 39. Consolidation: Two or more irrigation districts in 
the same or different counties may be consolidated ·into one 
district and such new district. and its directors have the rights, 

powers, and privileges of any district organized under this act. 
In order to consolidate, the directors of each district give 
notice to the landowners of a time and place when a vote will 
be taken on the question of consolidation. If a majority of 

the votes cast in each district are favorable, the boards of 
directors of the districts present a petition to the supervisors 

of the county irt which the greatest amount of land is situated, 
accompanied by complete minutes of the meeting, the names o:f 
the landowners, and the boundaries of the district. After no

tice a hearing is set at which any interested party may file 

objections to the regularity or sufficiency of any of the pro
ceedings, If such objections are overruled, or none are pre

sented, the supervisors grant the petition by order an their. 
mirrutes and the districts are thereby united as ooe district 
with an appropriate disignation. All of the provisions of this 
ac-t apply to consolidated districts. The supervisors appoint 
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three directors out of the boards of directors of the original 

districts, or such directors may be elected in accordance with 
the al temat:tve method in section a. A .certified .copy of the 

order of the supervisors is filed with the county recorder of 
each county interested and with the state engineer. If objec

tions to the petition ·are sustained, it is dismissed and the 
cost is paid by the districts. 

Sees. 110 and -.1. Reorganization: Any district organized under 
the provisions of any law may be reorganized under this act. A. 

coJ;Jsent is fir$t presented to the sup·el'Visors of the county 
where the district was organized, signed by 50 or a majority of 

the holders of title, who hold a majority of the lands of the 
district. The proceedings thereafter are similar to those for 
original organization. No ·such .change of organization affects 
in any way the validity of any debt, liability, or obligation 
under the former organization. All such obligations attach to 

the reorganized district. Sec. 41: In reorganized districts 
the directors reapportion the assessment of benefits and award 

of damages and otherwise follow the proceedings provided for in 
this act. Taxes already collected, however, or levied and due 
at the date of the approval of said reassessment of benefits 
may not be reapportioned but remain as levied. 

Sec. 112. Change of boundaries: Boundaries may be changed, 
but not to impair the organization of the district nor its 
rights or obligations. The holders of title to one-half or more 

of any adjacent body of land may .file a petition in writing with 
the board of directors, praying to be included within the dis

trict. ·such petition must be acknowledged in the same manner 
as.cortveyances of real property. The proceeding is then closely 
similar to that for original organization, with notice and hear

ing by the directors. As a .condition precedent-, the directors 
may require that there be paid to the district an amount esti
mated to be equal to the taxes which the landcwners would have 

p~id if included in the original organization. 

FINANCING--Assessments 

Sec. 18. "Organization tax"-Notice of_ assessment: The di
rectors, as soon as appointed and qualified, levy a uniform tax 

to be known as the organization tax, not to exceed $2.00 per 
acre upon each acre in the district, to be used to pay expenses . 
incurred in organizing the district, making surveys, assessing 

benefits, and awarding damages, and incidental. expenses before 
other funds are available. The organization t~ is due immedi

ately and payable at the office of the treasu.rer; it becomes 
delinquent 60 days after the date of the notice, and thereafter 
bears interest at 12 percent. The secretary prepares a list of 

such taxes, signed and .certified by the president and secretary 
under seal of the district, which ther~after becomes· a permanent 
record in the secretary's office. The directors immediately 

g:tve notice of such lis~ in the manner prescribed in section 6, 
describing the property, the acreage, and the amount of tax and 

stating the place and date for paying the tax. No more than 
one organization tax may be levied in any one district; pro
·vided, if the boundary lines are extended, the same uniform tax 

applies to the lands annexed. Any surplus in the' organization 
tax is ·placed in the general fund. and .credited to tbe assessment 
for the .construction fund. Sec. · 19: Delinquent organization 
taxes are 'immediately certified by the secretary to the tax col

lector of each· county in which the lands are situated, arid he 
.collects such taxes in the same manner and at the same time as 
delinquent state and.county taxes. 

Sees. 20 and 21. Assesuent of benefIts: After the adoption 
of the plan for drainage, the directors assisted by the engineer 
proceed to view tp.e lands of the district and determine the value 

of all lands or other property within and without the district 

to he acquired or used for ri,;;hts-of-way for the work set forth 

in the plan, and to assess the amount of benefits and award the 

amount of damages that will accrue to each tract or subdivision, 
~ailroad, and other interest or property from carrying out the 

plan. The directors may, if it be more equitable, adopt a cer

tain number of. acres as a maximum tract to be assessed separately. 
If they determine that the benefit to the lands in the district 
will be uniform and equal, they may assess the benefits at a 
uniform amount per acre. The assessed benefits to railroads 
and other rights-of-way, excepting canals .carrying water for 

irrigation, powt)r, domestic, or other use and their respective 
rights-of-way, shall he based on the increased physical effi

ciency and the decreased maintenance .cost to result from the 

improvements; provided, the assessed benefits shall not exceed 
per acre the benefits assessed to ad.joining lands. To ascertain 

the benefits to canals carrying water for irrigation, power, 
domestic, or other use and their respective rights-of-way, the 

directors shall consider .the relation between the probable 

amount of water lost. by seepage or waste from said canals to 

the detriment of lands and other property within the district 
and the probable total amount of said water causing such detri
ment. If the district embraces irrigated land, the directors 

in determining the benefit to any tract consider the protection 
of the tract itself agPinst future injury, or the provision for 

caring for tr.e ~eepage or waste waters from the tract which may 
be of injury to other lands. 

The board prepares a report of -its findings, showing in 

tabular form the owner, a description of the property, the num
ber of acres in each tract assessed, the amount of benefits 

assessed, the amount of damages awarded, and the assessment for 
the .construction fund which must be in proportion to the assess

ment of benefits. In the establishment of the construction fund 
the directors, with the engineer, estimate the cost of the works 
set out in the plan, including cost of rights-of-way and other 
works, discount on bonds, interest on bonds for not exceeding 

two years, interest on warrants, such other expenses as may be 
right and proper, and delinquencies and incidentals estimated 
as 15 percent of the total. The report must also .contain an 

estimate of the amount of bonds to be issued. Sec. 21: The re
port is filed with the clerk of the board of supel'Visors of the 

county in which the district was organized, and the supel'Visors 
g:tve notice as prescribed in section 6 to· all interested persons 

of the time and place of a hearing on said report where remon

strances may be filed. 

Sec. 22. HearIng on assessment-lien: Any inte.rested person 
may appear and advocate or remonstrate against the report on 

assessments of benefits or awards of damages. All remonstrances 

must be in writing and be filed before the date of the hearing. 
If' the supel'Visors determine after hearing all remonstrances 
that the assessment of benefits and the assessments for the 
construction fund and the awards of damages are just and reason
able, that the estimated cost of construction is not excessiVe 
and is less than the benefits assessed against the lands and 
other property in said. district, that the plan for drainage is 
adequate and feasible, and that the proposed bond issue is 
necessary and ample, they by order approve and confirm said re
port as submitted or as modified, equalizing and finally deter
mining the assessment of benefits made and levied on each tract 
of land and' other property in the district, and approve the 
bond issue proposed therein. If the assessments for .construc
tion are found excessive or ar.e greater than the assessments of 
benefits, the supervisors by order dismiss the proceedings; 
or they may, upon the unanimous recommendation of the directors, 
declare the district dissolyed, but not until all outstanding 
indebtedness is paid. 
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From and after the filing of the assessment report with the 

re·corder, the charges assessed upon any tract of land within 

the county constitute a lien thereon and such filing is notice 

to all persons. No subsequent act of the directors may invali

date said assessment or lien, but the directors may be compelled 
by mandate or other proper proceedings to perform their duties 

as required by law. 

The clerk of the hoard of supervisors transmits a certified 

copy of the order and a copy of the report as approved to the 

secretary of the board of directors of the district and it be

comes a part of the permanent record of the district. The clerk 

transmits a like copy to the recorder of each county affected, 

so far as it affects lands in such county' a,nd the same is filed 

for record. Upon dissolution under this section, funds remain

ing in the treasury are apportioned equally as to each acre of 

the district and paid to such owners by warrants drawn on the 

treasurer. 
Sec. 29. Budget: The directors in the preparation of the 

annual report submit a budget showing the amount necessary to 

be levied against the lands and other property within the dis

trict for the current year. The budget provides funds for con
structing and maintaining the drainage works, liquidating war

rants and interest thereon, paying interest on the bonded in

debtedness and retiring any maturing bonds, and for management 

and control of the district, with 15 percent of the total added 

for incidentals and possible delinquencies. Before the first 

Monday in February of each year the budget is certified to the 

board oi' supervisors of the county having jurisdiction, and at 

the time of levying county taxes they levy a drainage district 

tax sufficient to raise the amount of the budget. This tax is 

computed in proportion to the benefits shown by the equalized 

assessment of benefits, 1J.nd is entered on the assessment roll 

and collected at the same time and in the same manner as state 

and county taxes, and paid into the county treasury for the use 

of the district. In the case of intercounty districts the 

budget is divided by the directors in proportion to the assess

ment of benefits on the lands in each county, and to the super

visors of each county is certified that part of the budget ap

portioned to such county. The treasurer of each county pays to 

the treasurer of the county in which the district was organized 

all drainage taxes received by him. The county treasurer of the 

county in which the district was organized retains such portion 

of said taxes as is required for the bond fund, and at least 

twice a year pays the balance to the treasurer of the drainage 

district. 
Sec. 30. Warrants: Warrants are issued consecutively and bear 

the date of issue and the name of the fund from which payable, 

and state the purpose for which issued. Warrants not paid when 

presented for lack of funds have that fact endorsed on their 

back and draw interest at 7 percent thereafter until funds are 

in hand to pay them with interest. When there is sufficient 

money in the treasury to pay all outs tanding warrants, the tr~as

urer gives notice thereof by publication and posting. A.fter 

the date of the first such publication and posting, warrants 

cease to draw interest. 
Sec. 36, New plans-Add it iona I assessments: Where the works 

called for in the plan of drainage are insufficient to accomplish 
the objects of the district, the .directors have power to formu
late amended plans for works that will accomplish the desired 

result, and additional assessments may be made in conformity to 
the provisions of sections 17 and 20. If for any other reason 
the assessments for the construction fund are inadequate addi

tional assessments may be made and bonds sold, in conformity 

with the foregoing provision; provided, the total assessments 

for the construction fund shall not exceed the assessment of 

benefits. 

Sec. 37. Reapportionment of benefits: The directors,upon 

their own motion or on petition of the landowners against whom 

50 percent or more of the benefits have been assessed, may make 

a reapportionment of the assessed benefits; provided, that at 

least five years shall have elapsed since the last previous 
assessment of benefits was equalized; and provided further, 

that the total assessment of benefits shall not be reduced. 

The procedure is the same as for the original assessment of 

benefits. 

FINANCING--Bonds 

Sec. 23. Bond plan submitted to commission: Immediately after 

the approval by the supervisors of any bond issue or any report 

of the directors to the district, the directors submit a certi

fied copy of said report to the commission authorized by law to 

approve bonds of irrigation districts for certification as legal 

investments for savings banks and other purposes. The provisions 

of the act creating the commission are made applicable to drain

age districts organized under this act; and the commission is 

authorized to make the same examination and report as in the 

case of irrigation districts. The commission reports to the 

board of drainage directors such matters as in their judgment 

may be desirable; provided, it may state generally the conclu

sions of said commission regarding the nature of the soil pro

posed to be drained or protected as to its fertility and suscep

tibility of drainage; the plans, works, and costs necessary for 

a complete and satisfactory project; and the advisability of 

proceeding with the bond issue. If the estimate of the amount 

of the bond issue includes any amount for the payment of interest 

on bonds of such issue, as provided in section :;n, and such 

estimate for the payment· of interest is approved by the state 

commission, it is lawful for the directors, if the bond is~me 

is thereafter approved by the electors of the district, to use 

for the payment of interest so much of the proceeds of the sale 

of bonds as may be approved for that purpose in the report of 

the commission. 

Sec. 211. D.irectors follow recommendation of commission: If 
the commission modifies the plans or the amount of the bond or 
prescribes the conditions to insure the success of the project, 
or finds the bond issue not advisable, it so states in its re-

' port to the directors. A.fter receiving the report or after 90 
days have elapsed since the directors' report to the commission, 
the directors, if they so determine and declare by resolution 
that the proposed plan or a modification thereof is satisfactory, 
make an order determining the amount of bonds that shall be 
issued; provided, if any district issues bonds to carry out the 
plans approved by the conunission, it is nnlawful for the dis
trict thereafter to make any material change in the plans with

out the consent of the commission; and if any changes in plans 
are made which cause a less benefit to any land or other prop
erty than that approved by the supervisors under section 22, 
the directors may proceed only after instituting and conducting 
proceedings similar to those provided for in section 22. 

Sec. 25. Bond election: Upon the approval of any bond issue 
by the irrigation district bond commission, the directors call 

an election on the question of issuing said bonds. Regular 

notice is given, stating the amount of the bonds and the voting 

places in the precincts established by the directors. Prior to 

the election, the directors cause a r.oster of the voters to be 
made, c.ontaining the names of the electors, the number of votes 

each is entitled to cast, and the name and number of 'the pre
cinct where the elector is entitled to vote. A. copy of said 
roster is conspicuously posted in each polling place. The 
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election is in conformity with the general election laws, but no 
informality will invalidate the election if it is fairly con
ducted. A majority of the votes cast controls. 

Sec. 3~. Bond issues: Bonds may not exceed in total amount 
90 percent of the assessments for the construction fUnd. They 
may mature at any time designated by the directors, within 20 

years from their date, and bear 6 percent, interest. They may 

be in either coupon or registered form, and in denominations of 
multiples of $100 but not exceeding $1,000. Both principal and. 
interest are payable at the office or· the treasurer of the county 
where the district was organized. Directors may sell bonds at 

not less than 90 percent of par value at public or private sale, 
to the highest and best bidder, after advertisement for three 

weeks that bids will be opened at a specified time and place. 
The funds derived from bonds must be used for the cost of con

struction and for interest on the bonds. 
Sec. 35. Bond fund: The bond fUnd comprises that portion of 

the annual levy made for the purpose of paying principal and 
interest on the bonded indebtedness, and any penalties and in

demnities collected and interest thereon. It is the duty of the 
treasurer of the county where the district was organized to pay 
·bonds and interest when due. 

CONSTRUCTION 

Sec. 31. Crossing highways, etc.: When it becomes necessary 

to construct any portion of the works set out in the plan for 

drainage across any highway, railroad, or other right-of-way, 
the directors serve notice on the persons controlling such high

way, railroad, or right-of-way of their intention to make such 

crossing and at what time. If the persons notified desire to 
construct such crossing within the time stated in the notice, 

they may submit plans for the approval of the engineer of the 
district, who will modify those plans and the requirements of 
the district subject to approval by the board of directors. 

The parties controlling said highway, railroad, or right-of-way 
must construct said crossing according to the approved plan or 
the board of directors. will ca\.Ise the crossing to be constructed 

according to the plans and specifications of the engineer of the 
district but in such manner as to cause no unnecessary injury 
or interference with the use of such property and to afford se

CI!II'ity for life and property. The cost of constructing any 

crossing is paid by the drainage district provided such cross
ing would not be necessary except for the works of the district. 
Such crossing when constructed must be maintained by the high
way, railroad, or other owner of the right-of-way, in a manner 

approved by the directors of the district. 

DISSOLUTI.ON 

Sees. ~7 to 52. Petition: Any district organized under this 
act in which action has been taken by the board of directors, 
subsequent to those provided for in section 22, may be dissolved 
by the following procedure: 

The directors present a verified petition to the superior 
court of the county in which the district was organized, signed 
by not less than three-fourths of the holders of title owning 
not less than three-fourths in acreage as shown by the last 
preceding_ assessment roll, praying for dissolution. The petition 
sets forth the entire indebtedness of the district and holders 
of such indebtedness so· far as known. 'lhe petition also sets 
out the entire a&sets of the district, including all uncollected 
assessments. 

Action on the petition is in the nature of a proceeding tn 

rem and jurisdiction of all parties is had by publication in 
each county interested. Interested parties may appear and con

test the dissolution. The court in its decree has power to 

make orders to carry out the discharge of the indebtedness and 
distribution of the property of the district, and to declare 

any portions of such indebtedness to be liens upon several par
cels of land. 

Any surplus, after disposition of the property of the dis

trict and payment of all indebtedness, is distributed to the 
assessment payers in the proportion in which each has contrib

uted to the costs of the improvement. 

5. ACT 2205--IRRIGATION DISTRICT DRAINAGE LAW 

(Statutes 1907, p. 569) 

Sec. I. Authority: Any irrigation district may provide for 
drainage made necessary by irrigation, and has the same powers 
respecting such drainage as it has respecting irrigation. All 

such laws shall be construed and enforced so as to apply to 

sucK drainage as well as to irrigation. 
Sec. 2. Board of directors-Duties: It is the duty of the 

board of directors of the irrigation district to provide for 

drainage, and to do all necessary and proper acts for the con
struction, maintenance, and management of drainage works. 

6. RECLAHATION DISTRICT ACT OF 1872 

(Arttc~e II, Swamp and overf~oo sa~t-marsh and ttde lands, and 
Rec~amatton Districts; sees. 3446-34931/2, pp. 462-532) 

This law was enacted in 1872 and is the foundation upon which 

the present reclamation laws are based. There have been many 

changes and additions,and the present codes of reclamation have 

been evolved by amendments and additions designed to encourage 
agricultural developments. 

By an Act of December 24, 1911, a Reclamation Board was·cl'eated 
to pass upon and approve plans fop reclamation along the Sacra

mento River or its tributaries. Thereafter reclamation dis
tricts of which any part was within the Sacramento and San 

Joaquin Drainage District had to have their plans approved by 
the Reclamation Board, whereas all reclamation districts outside 
of that Drainage District had to have the approval of the super

visors of the county having the largest area in the district. 
In general terms this Act of 1872 is similar to Act No. 2202, 

DraiD.age District Law of 1903 (Statutes 1903, p. 291, ante.), 

and it does not appear to be necessary to add any synopsis of 

the earlier act. 
Sec. 3~55. Report of plans of reclamation works and pro

ceedings thereon: Any districts located in whole or in part 
within the Sacramento and San Joaquin Drainage District must 
proceed as follows: (1) The board of trustees must report to 

the board of supervisors of the county in which the greater 
part of the district is situated, and file with the county clerk 

of said county three copies of the original plan or plans of' 
the work of reclamation, ai!d three copies of every new or sup
plemental plan, together with the estimate of cost of any such 
plan. (2) Within five days the county clerk must certify two 
copies of said plan to the secretary of the Reclamation Board. 
(3) The Reclamation Board then holds a hearing to consider ob
jections to the ·plan, after notice by publication and posting. 
{4) At the hearing the Reclamation Board receives evidence with 
respect to the plan and must approve, modify, or reject the 
plan, but they have no power to amend, modify, or reject it on 
the ground that it provides for a levy that in their judgment 
is of excessive strength; but no claim for compensation shall 
thereafter be made against the Reclamation Board or the Sacra
mento and San Joaquin Drainage District for any part of such 
levy which said Board may consider to be in excess of what is 
required to comply with its plans for flood control. (5) The 

action of the Board is final and not thereafter subject to 
attack either before the Board or in any court. 
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Districts outside of the Sacramento and San Joaquin Drainage 

District: When no part of the district is situated within the 

boundaries of the Sacramento and San Joaquin Drainage District, 

the trustees report the plan to the board of supervisors of the 

county in which the greater portion of the district is situated. 

The supervisors appoint three disintereste<.l commissioners who 

·view and assess the lands and apportion the assessments accord

ing to benefits. 

COLORADO 
(Strztutes Annotated-1935, a.nd Cumulative Supplement-1940, 

Chapter 57, p. 1248) 

DRAINAGE AND DRAINAGE DISTRICTS 
ORGANIZATION--Petition 

Sec. 1. Petition to organize: The owners of agricultural 

lands susceptible of drainage by the same system of works may 

propose the organization of a drail~age district by presenting a 

petition to the county commissioners of the county in which the 

greater portion of such lands are situated, praying that the 

commissioners willcause the question of organization to be sub

mitted to a· ·vote of the landowners within the described bounda

ries, or that a drainage district may be established without 

election as provided in section 10 of this .chapter. 

See: Colo. lr:iv. etc. Co. v. Riverview Dr. D .. , 83 Colo. 468; 266 
Pac. 501. 

Coates v. Bd. of Co. Comrs.:, 71 Colo. 241; 205 Pac. 943. 

Sees. 2 and 3. Contents of petition: The petition must be 

signed by a majority of the owners of the lands in the proposed 

district, whether resident or nonresident of such' .county., as 

well as by the owners in the aggregate of a majority of the 

total number of acres sought to be included. The· petition de

scribes the boundaries generally and alleges that the land .can 

be made more useful by drainage. It must be accompanied by a 

map showing each tract of land and the name of the owner. The 

petitioners name a .committee of three or more of their number 

to present the petition and give notice of a hearing thereon. 

The equalized county assessment roll is sufficient evidence of 

without holding an election, and it appears that a large portion 

of the land to be included is unoccupied or many of its owners 

are not resident on the land, so an election would be impracti

cable, the board is authorized to cause a <.lrainage system to be 

constructed. The commissioners manage the enterprise until, 

upon petition signed by the owners of a major portion of the 

land, they .call an election of directors to whom they thereupon 

transfer .control of 'the district. 

ORGANIZATION-Election 

Sees. II .to 20. Election-Notice-Divisions: When asked in 

the petition, the .commissioners call an elecdon to determine 

the question of the organization, giving notice of the same. 

The notice states the name of the district, its boundaries, the 

polling places, the election officials, the date of the elec

tion, and the names of at least three persons eligible to be 

elected directors. Sec. 12: Three directors are elected, who 

must be the owners of land within the district. The .commission

ers may, and if requested in the petition must, divide the dis

trict intd three divisions as nearly equal as .convenient; and 

each di'vision elects one director who must be a landowner in 

that division. Sec. 13: The commissioners designate the polling 

places and precincts. Sec. 14: They appoint three judges of 

election for each precinct, who must be landowners in that pre

cinct. Sec. 15: Notice is by publication in each.county inter

ested. Sec. 16: Every owner of land in the district, who is a 

citizen of the United States or has declared his intentio!l to 

become a .citizen, and is a resident of Colorado, is entitled to 

vote in the precinct where.he resides, or., if a nonresident, in 
the precinct where the greater portion cif his land is situated. 

Sec. 17:. The commissioners canvass the ·vote on the second Monday 

after the election. A majority ·vote controls in perfecting the 

organization and electing the officers. Sec. 18: The commis

sioners cause a certified.copy of their order declaring the dis

trict to be organized to be filed with the county clerk of each 

county affected, and thereafter no land in such district may be 

included in another district without the consent of the' owner of 

such land. Sec. 19: From and after such filing, the district is 

ownership. Entrymen on United States lands are .competent sign- complete. Sec. 20: No action affecting the validity of the or-
ers of the petition. Bond in double the probable cost of organ

ization, conditioned to pay costs if the district is not organ

ized, must accompany the petition. Sec. 3: County commissioners 

may require cash in lieu of bond. 
Sec. 6. Publication: Prior to the presentation to the county 

commissioners, the petition must be published in the county for 

two weeks and notice given of the time and place of presentation 

thereof. 

Sec. 1. Hearing: If at the time set in the notice it appears 

that the petition is adequately signed and notice has been prop

erly given, the county .commissioners hear the petition and any 

applications for inclusion or exclusion of lands. They may ad

journ the hearings from time to time not to exceed four weeks 

in all. 

Sees. 8 and 9. Boundaries: The county .commissioners may 

change the boundaries of a proposed district by including lands 

that can be drained or will be benefited by the same works, upon 

applicatio;t of the owners thereof. They may exclude land that 

will not be benefited. They may not exclude lands mentioned in 

the petition that will be benefited and are susceptible of 

drainage. Sec. 9: When they have determined the boundaries, the 

commissioners make an order defining them, establishing the dis

trio t, and giving it a name. 

Sec, 10. Drainage system without an election: When the prayer 
of the petition is for the formation of a drainage district 

ganization may be maintained after the expiration of one year 

from the date of the filing of the .commissioners' order. 

Sec. 21. Judicial notice: From and after the filing of the 
order of the commissioners establishing the district, the courts 

must take judicial notice of its organization; a .certified .copy 

of the order is prtma facte evidence of the regularity and legal 

su~ficiency of all acts, matters, and proceedings therein set 
forth. 

Sec. 22. Election--Officers: The directors elect a president 

from their own number and appoint a secretary. They have .com
plete management of the affairs of the district. The directors 
construct the drainage system and may acquire the necessary 

property and rights-of-way by .condemnation. They may appropri
ate, divert, and use water for beneficial·purposes, including 

any water gathered or discharged by the works of the district, 

under the same .rules of law applicable to individuals. Direc
tors have one year in which to file their .claim to any water. 

They may not .contract for work to_.cost more than $5,000 unless -
such contract is approved in writing by the owners of land equal 
in number to a majority of the ·vote .cast at the last district 

election, and no .contract for more than $10,000 without it first 
being approved by a majority ·vote at an election; provided, the 
directors have power to .contract with the state or the United 

States for .surveys for a proposed dr~inage system or its con

struction in whole or in part, the .contract to provide for the 
payment to the state or the United States of the actual cost of 
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such work. Contracts, however, must be first ratified at an 
electioa by the ·qualified electors. (Olney Springs Dr. D. v. 
Auckland, 83 Colo. 510; 267 Pae. 605.) 

Sees. 29 to 116 provide for giving notice of all elections, 

canvassing the vote by the directors, and declaring the result 
and filing it with the county clerk. 

Sec. 117. Treasurer: The county treasurer of the county in 
which the office of the district is located is ex officio treas
urer of the district, and is liable on his official bond. The 

county treasurer of each interested county collects assessments 
for the district at the same time and upon the same list as re

'quired for other taxes, and transmits to the district treasurer 

once each month all money collected for the district. 

FINANCING--Assessments 

Sees. 50 to 52, and 511. Warrants: The treasurer pays out 
money oaly on warrants issued by the directors, signed by the 

president and secretary Under seal. Sec. 51: When there are no 
funds in the treasury to pay warrants, they are' so stamped on 
their face and bear 6 percent interest theyeafter until paid. 
Sec. 52: .All claims against the district must be verified. The 

treasurer keeps a register of all warrants, showing the date, 

name of payee; and a.inount; when paid, they are cancelled on 
their face. All warrants must be made. I_>ayable to bearer, and 
are paid in the order of their presentation. Sec. 54: The treas

urer makes a financial report at each regular meeting of the 

board and at other times when required. 
Sec. 55. Assessment of benefits: As soon as the plan has _been 

adopted and before construction is begun or bonds voted, the 
directors make a_ special assessment of benefits by classifying 
the land in 40-acre tracts and numbering them according to the 

any party interested, but have knowledge of the costs and bene

fits of farm ~rainage. Vacancies may be filled by the court 
under the same limits of qualification. If both parties agree, 

the case may be tried by three qualified jurors. The jury ex
amines the classification as determined by the board of direc
tors and hears testimony for and against it. The jury corrects 

any error in classification, but if no injustice has been done 

confirms the classification as made. The determination is in 
writing, and is filed with the court. This classification, when 
established, is recorded with the drainage records; provided, 

tile county judge may hear applications for appeal to the dis

trict court, and grant or refuse them in his discretion. If 
appeal is not taken or is refused by the county judge, the 

jury's decision is final and conclusive. If appeal is granted, 
the decision of the district court is final. Bond must be given 

for costs on appeal, and the landowners appealing must pay the 
costs if the classification of the jury is sustained. Procedure 
by the district court is like that by the co1.mty court with six 
jurors. having the same qualifications, and the decision of such 
jury is conclusive without further right of appeal. The class

ification as determined and entered in the records of the dis
trict is thereafter the basis on which all assessments are 

made. 
Sec. 59. Effect of appeal: Taking an appeal does not operate 

to delay collection of any taxes from which no appeal has been 

taken, nor to delay the work or the issuance of bonds. 

Sec. 60. Modification of classification: The directors .modify 
their classification to conform tq the changes made on appeal, 

and certify such modified classification to the county clerk of 
each county affected for filing in his office. 

Sec. 61. Special assessments: The board of directors, before 
benefit to be received. Those tracts receiv~g the most and July 1 of each year, determines the amount of money required to 
about equal ·benefits are numbered 100, and~ the other tracts are 
marked with their proportionate percentage of benefit. This 
classification when established remains the basis for the levy 
of taxes for district purposes. The directors may make a new 

classification when injustice appears to have been done. 

See: Colo. Inv. etc. Co. v. Riverview Dr. D., 83 Colo. 468; 266 
' Pac. 50. 
Wilcox & Son v. Riverview Dr. D., 93 Colo. 115; 25 Pac. 

(2d) 172. 

Sec. 56. Objectiqns to classification--Hearing: The directors 
make personal service on _all landowners residing within the dis~ 

trict wb.o are affected, giving notice of the time and place_ 
where objections to the classification of the various rarcels of 
land will be heard. Service of nonresidents is by mail, and by 

publication where the address is not known. The affidavit of 

any creditable person as to service of notice, and that of the 
newspaper as to publication, is sufficient. 

Sec. 57. Correcting assessments: The directors hear all ob

jections of interested persons and correct the assessments in 
accordaace with justice and right, if injustice has been done. 

If not satisfied that there is injustice, the assessments stand 

as made and the directors enter an order to that effect. Appeal 
may be had. within 10 days to the county court of the county 
where the lands are situated, accompanied by bond to pay the 
taxes as. finally levied and the cost occasioned. by the appeal 
if the directors are sust_ained by the court. 

·Sec. 58. Hearing-Special Jury: Appeals to the county court 
may be heard at any term thereof after 10 days from the date the 
appeal was taken. The costs are to be divided at the discretion 
of the court between the district and the landowners taking_ the 
appeal. As a special jury to try the ·case, the court summons 
six landowners living outside of the district, who are not in
terested in the lands or the works of the district, nor kin to 

meet the current expenses of the comill!; year, including c;m
struction, maintenance, operation, deficiencies, and principal 
and interest of bonds, and by resolution order such amounts to 

be raised by special assessment. The assessment is apportioned 
among the several tracts of land according to the acreage of 
each and its classification on the graduated scale, so that each 

tract may bear proportionate burden according to its benefits. 

They make a special assessment roll, the form of which is give~ 

in the statute. 

Sec. 62. Assessment I ist: The assessment roll is completed 
befo.re July 15, and ori.· the first Tuesday in August the directors 
hear complaints and correct errors in the assessments, but they 
may not change the classification of any land on the graduated 
scale at such hearing. 

Sec. 63. Alternative method of a-ssessment: The directors may 
adopt the following method of assessment as an alternative: As 
soon as the plans for the system have been determined and before 

actual work has begun or bonds have been voted, the directors 
may assess the amount of benefits ·which will accrue to each 

tract of 40 acres according to legal subdivisions. The assessed 

benefits represent, in the judgment of the directors, the in

crease in value of each tract of land by reason of the comtem
plated drainage. The directors prepare a report of their find

ings tabulated in the form that is set forth in the statute. 

The directors also estimate the cost of the work set out in the 

plans, including organization and administration. One copy of 

the directors' estimate is filed with the recorder of the county 

wher_e the district is organized add one copy in the office of 

the district. The secretary of the district gives notice of 
the directors' findings by publication in each county affected, 
the form of the notice being set out in the statute. Landowners 

have 10 days in which to file exceptions to the report. Such 
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exceptions are heard by the board of directors and determined 
in a summary manner so as to carry out the purposes of the act 

• and the needs of the district. If it appears to the directors 
after hearing that the estimated cost of construction is less 

districts and shall not be construed as a special tax under the 
taxing power; provided, in the case of sale for deiinquency and 
no bids received, the property shall be struclc off to the dis,. 
trict and the certificate of saie delivered to its secretary 

than the benefits assessed, they approve and confirm the report for record in the district office. The district becomes en-
as modified or amended. The secretary transmits the confirmed 
report to the county clerk and recorner of each county affected 
for permanent record. Appeal may be taken in the same manner as 

provided in sections 57, 58, and 5g, and modifications are made 
in the report in order to conform to the findings of such ap
peal. 

Where the works as set out in the plan are fo•md insuffi
cient, the directors may formulate amended plans containing new 
works or enlargement of existing works, and additional assess
ments may be made in the same manner in proportion to the in
creased benefits accruing. 

After the list of confirmed benefits has been filed with the 
·various recorders, the directors levy a tax on all land to which 
benefits have been assessed in the proper proportion and in the 
amount necessary plus 10 percent for emergencies. The tax must 
be apportioned to each tr11-ct in proportion to the benefit as
sessed thereon and not in excess thereof. If bonds are issued, 
the amount of interest which will accrue thereon is added to the 
tax. But the interest to accrue shall not be construed as a 
part of the cost of construction in determining whether the 
costs of the improvement are equal to or in excess of the bene
fits assessed. When bonds are issued, the tax is divided into 
such number of annual installments as will meet the requirements 
of pupctual payment of interest and principal of bonds as they 
accrue. 

If the proceeds of the original tax are insufficient to meet 
principal and interest of bonds issued, the directors make ad
ditional levy to pay such obligations and interest. The board 
of directors may make additional assessments to complete the 
works set out in the plan or additional work necessary, but in 
no case shall the total of such levy exceed the total of the 
benefits assessed. As soon as the said total tax "is levied, the 
secretary prepares a list of all taxes in a book, the form' of, 
which is prescribed, and certifies it under seal and it beco~es 
a permanent record in the office of the district and in the 
proper assessors' offices. 

Sec. sq. Maintenance tax under alternative plan: Where the 
alternative method of assessment (sec. 63) has been adopted and 
the tax has been levied to pay for the completion of the works, 
thereafter taxes may be levied for maintenance and operation 
expenses and deficiencies as provided in sections 61 and 62, 

except that the amounts to be raised shall be apportioned among 

the several tracts in proportion to the benefits assessed, and 
that the amount assessed to· pay bonds and interest shall be de
termined .as provided in section 63 and shall so appear in the 
assessment roll provided in section 61. (L. 1923, p. 280.) 

Sec. 65. Assessments-How made: Oh or before September 1 of 

each year the secretary tra.tismi ts to the county assessor of 
each county affected a certified .copy of so much of the assess
ment book as relates to his county, together with a .certified 
copy of the order of the board of directors. Thereupon the 

county assessor enters on his record as part of the ass?ssment 

roll the assessment so certified in the same manner as state 

and county taxes are entered. 

Sec. 66. Delinquency-Sale-Redemption: The laws of the 

State for the collection of general taxes apply to drainage 

taxes. The provisions for collecting drainage taxes are to be 

deemed and construed to be for the purpose of carrying into 

effect the police powers in this .chapter granted to drainage 

titled to a tax deed in the same manner and subject to the same 

equities as a private purchaser. Redemption is in the same 
manner as in the case of lands struck off to . the county for 
county taxes. (L. 1921, p. 275, amending L. 1911, p. 323:) 

[Comstock u. Olney Springs Dr. D., 97 Colo. 416; '50 Pac. (2rt) 
531.] 

Sees. 67 to 70. Sale of property ac~uired for taxes: The 
president of the board of directors, when authorized by resolu
tion of the board, may convey real property acquired at tax 
sales on such tei:'llls as agreed on without authorization from the 
electors of the district, and the deed to such property when at
tested by the secretary under the district seal conveys the en
tire title held by the district. (L. 1929, p. 555.) Sec. 69: 

Proceeds of the sale are paid into such fund as the directors by 
resolution may direct. (L. 1929, p. 536.) Sec. 70: The board of 
directors may employ necessary means to perfect title to prop
erty taken by tax deed. 

Sec. 71. State lands-Assessments-Delinquency: The treasurer 
of any drainage· district wherein actual physical construction 
has been begun or completed and in which there are state lands 
upon which the drainage taxes have not been paid shall, before 
August 1 of each year, mail to the Board of State Land Commis
sioners a list with a description of each 40-acre tract-of state 
lands against which any assessment is delinquent. The statute 
then provides the method for payment of such taxes upon State 

lands. (L: 1933, P• 448.) 

FINANCING-Bonds 

Sees. 81 and 82. Bond issue-Election: For the purpose a.f 
· construc·ting the drainage system.and to pay the first year's in
terest on bonds authorized, the directors may estimate the 
amount necessary and call a special election by the qualified 
electo·rs to determine the question whether bonds in such amount 
shall be issued. Sec. 82: Notice of the election is by posting 
in each precinct and by· publication, and ·the election is the 
same in all .respects as the election for directors (sees. 11 to 
17.) (L. 1911, P• 324.) , 

Sees. 83 and sq. Bonds-Where payable-Interest: A majority 
vote being in favor of the issuance of bonds, the directors im
mediately issue them in the amount specified, payable in series 
beginning at the expiration of 11 y~ars, at which time not less 
than 5 percent of. the whole ·amount mus.t be· paid, with an in
creasing percentage payable each year thereafter until at the 
expiration of 20 years the issue has been paid il'l full. The 
yearly percentages are of the entire bond issue and not of the 

amo.unt unpaid. Bonds bear interest not to exceed 8 percent, pay
able semiannually. Principal and interest of the bonds are 
payable at the office of the .county treasurer of the county where 
the district was organized, and at such other places as the di

rectors may designate. (L. 1921, p. 280, amending L. 1911) P• 

325.) Sec. 84.: Bonds are negotiable in. form and in denomina
tions of $100 and $000; they are signed by the president and 
secretary, and bear the district seal. They are numbered con
secutively and bear date,of the day of issuance. The secretary 
must keep a record of all bonds sold, the dates of sale, and the 
names of purchasers. 

Sec. 85. Bonds maturing In less than 20 years: Provision may 
be made by majority·vote of the qualified electors for bonds to 
mature in any number of years less than 20 and to arrange f0r 
the payment thereof in series. (L. 1911, ·p. 326.) 
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Sec. 86. Additional bonds-Election-Priority: When money 

provided by any previous issue of bonds becomes exhausted and it 

is necessary to raise additional money for authorized purposes, 

additional bonds may be issued after submitting the question at 

a special election by the qualified electors in the same manner 

as the original issue. . The lien of any bonds issued, and inter

est, is prior to that of any subsequent issue. (L. 1911, 
p. 326.) 

See: No provision for additional levies to pay new issues: Wil
cox & Son v. Riverview Dr. D., 93 Colo. 155; 25 Pac. (2d) 
172· 

Sees. 87 and 88. Sale of bonds: The directors may sell bonds 

from time to time in such quantity as necessary and advantageous 

to carry out the purposes of the district. They,byresolution, 

declare their intention to .sell a specified amount of bonds, 

give notice of the time and place of the opening of bids by pub

lication in Denver, and elsewhere at their discretion. Sec. 88: 

The notice states that sealed proposals will be received until 

the time fixed, at the office of the district. When bids are 

opened, bonds are awarded to the highest responsible bidder, but 

the directors may reject all bids. 

Sec. 89. Real property I iable for bonds and interest: Bonds 

and interest are paid from annual assessments on the real prop

erty in the district, and the property remains liabl~ to be as

sessed for such payment as provided in this act. Bonds and in

terest coupons are receivable in payment of assessments levied. 

(L. 1911, p. 327; L. 1931, P• 326.) 

See: Water rights for irrigation are real property: Comstock v. 
Olney Spring~ Dr. D., 97 Colo. 416; 50 Pac. (2d) 531. 

Sec. 90. Prior bonds under other acts val i dated: This sec

tion validates bonds authorized and issued under the Acts of 

· 1911 and 1921 as amended, whether they have been sold or not. 
Sec. 9~. Confirmation o.f organization and bonds: The direc

tors may commence special proceedings in the district court of 

the county where the office of the district is situated by which 

the. acts of the directors in the issuance of bonds, whether sold 

or not, may be judicially examined, approved, and confirmed. 

Th!l proceedings. conform to those for the ratification of bonds 

of irrigation districts. (L. 1911, p. 329.) 
Sec. 95. Refunding bonds: The directors have power to issue 

refunding bonds for the purpose of redeeming or compromising 

outstanding bonds of the district and unpaid interest thereon 
whether same be due or not due, or payable at the option of the 

district or by consent of the bondholder. Refunding bonds may 

not exceed in amount the bonds outstanding and unpaid and ma

tured interest thereon at the time of issuing. Interest on re

funding bonds may not exceed the rate on the bonds refunded and 

in no case shall such interest exceed 6 percent. (L. 1933, p. 

450, sec. 1.) Such refunding bonds are issued in lieu of the 

bonds and interest refunded, andshall evidence the same indebt

edness, shall be supported by the same liens, assessments, ap

praised benefits, and levies. Except as to time of payment, 

they shall be payable from such revenues in the same manner as 

the bonds refunded, but shall not constitute a blanket indebted
ness or lien on lands within the district unless so provided on 

the face of the bonds. (L. 1933, p. 451.) 
Sec. 97. Election for refunding bonds: Wheneverit is desired 

to issue refunding bonds, the directors call a special election· 

of the qualified voters of the distric.t at which is submitted 

the question of issuing such bonds, or the question may be sub

mitted at a general election. The election conforms in all re

spects to that for directors (sees. 11 to 17), provided that no 

iRformali ty shall invalidate the election if it shall have been 
otherwise fairly conducted. Notice is by publication and 

posting, and such notice gives complete information as to the 

bonds and interest sought to be refunded. A majority vote de
cides the issue. (L. 1933, p. 451.) 

Sees. 98 to 100. Form of refunding bonds: Whenever refunding 

bonds are authorized, the directors provide by resolution for 

the date, denomination, rate of interest, maturity, places of 

payment (within or without the state), and the form of the 

bonds. They are coupon bonds bearing semiannual interest. The 

district treasurer records all bonds in a book kept for that 

purpose. (L. 1933, p. 452.) Sec. 99: Refunding bonds mature 

serially, the first payment thereof to be within not more than 

5 years and the last not more than 35 years from date, provided 

each bond is redeemable at the option of the district 5 years 

prior to its maturity and on any interest paying date there

after. Interest ceases 30 days after publication of notice of 

call. Maturities must be in substantially equal annual amounts 

of principal or in such amount as will require substantially 
equal annual assessments for principal and interest throughout 

the period, commencing not later than 5 years after the date of 

issuance. (L. 1933, p. 453.) Sec. 100: Refunding bonds may be 

exchanged for outstanding bonds and interest, or may be sold, in 

which latter event the proceeds are used exclusively for the 

payment of principal and interest on bonds refunded and for im

provement of the district. In no case shall the principal amount 

of refunding bonds exceed the amount of outstanding bonds and 

matured interest coupons surrendered and cancelled simultaneous

ly with the issuance of the refunding bonds. Any exchange or 

sale of refunding bonds shall be made in such manner as to cause 

no loss of interest to the district. (L. 1933, p. 453.) 
Sec. 101. Constructive consent of bondholders: If the direc

tors desire to obtain constructive consent of unknown and known 

holders of bonds desired to be retired or refunded, theydeclare 
by resolll:tion, before disposing of the refunding bonds, their 

intention, to sell or dispose of such bonds. They cause the 

resolution to be entered on their minutes, and give notice of 

the proposed disposition of such bonds by publication for four 

consecutive weeks in three newspapers published in Colorado, one 

of which shall be in Denver and one in the county in which the 

directors' office is situated. (L. 1933, p. 454.) 
Sec. 102. Constructive consent (continued): Before authoriz

ing the issuance of such refunding bonds, the directors, if they 

desire to obtain constructive consent, require that the known 

holders of not less than 80 percent of the total in amount of 

all such bonds or unpaid interest that are to be retired or re

funded, shall submit to the board an offer to deliver all such 

bonds in exchange for bonds or cash not exceeding the amount of 

the total of such bonds and unpaid interest, or to accept in 

full payment a sum of money or refunding bonds representing the 

proportion which such total proposed refunding bond issue shall 

bear to such total outstanding bonds and interest proposed to 

be refunded, based on the par value of such propose& refunding 

bonds or cash; such creditors and such owners of such bonds and 

interest to agree to absorb the loss between the amount of the 

total outstanding bonds and interest and the amount of the re

funding bonds at par, or cash, and to receive such· refunding 

bonds or cash in full payment of the outstanding bonds and in

terest; and such creditors to agree to make such proper pro 
rata distribution of the refunding bonds as shall be required to 

retire the total outstanding bonds and interest proposed to be 

refunded. 

The offer must be· in writing and is irrevocable after submis

sion to the directors until after the board has opportunity to 

authorize the issuance of ref'imding bonds to discharge such out
standing bonds on acceptance of such offer. '' * * For the 
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purpose of obtaining the constructive consent of the unknown 

holders of bonds, the directors file in the district court an 

action in rem, setting forth the plan adopted by the district 

for retiring or refunding such bonds. The petition states that 

the percentage of the bondholders (not less than 80) have filed 

their written consent to the proposed plan. Notice of the peti

tion is by publication. If there is no dissent within 90 days 

from the first publication of the notice, the unknown owners are 

deemed to have consented to the refunding. (See statute for 
minute details.) 

Sec. I 05. How refunding bonds paid: Refunding bonds and in

terest are paid from annual assessments levied on the real es

tate in the district, and suchreal property remains liable to 

be assessed for such payment; provided, however, that except 

when refunding bonds are issued for unpaid matured interest, no 

existing liens or liabilities created by an original issue of 

bonds shall be increased by issuing bonds to refund such orig

inal bonds. In collecting annual ass'essments to pay refunding 

bonds, the procedure is the same as in collecting the original 

assessment except that amounts for principal and for interest 

shall be ordered, certified, and collected separately. (L. 1933, 

P• 458.) 

Sec. 106. Taxes-How paid: The county treasur.er collects 
drainage taxes at the same time as general taxes. A property 

owner may pay county and school taxes separately from drainage 

taxes, and vice versa. The treasurer keeps record of the prin

cipal and interest payments separately. Assessments for inter

est are not construed to be a part of the cost of construction 

or a charge against any benefits theretofore appraised. (L. 

1933, p. 459.) 

Sec, I 07. lien of refunding bond assessments: The lien of as

sessments to pay refunding bonds and interest is on a parity 

with general taxes, and no sale for nonpayment of general taxes 

extinguishes the lien of refunding bond assessments. The lien 

of the assessments against appraised benefits for the payment of 

an original issue of bonds continues and persists for the bene

fit of the owners of the refunding bonds, which owners shall be 

subrogated to all of the rights and remedies of the owners of 

bonds refunded, except that if there shall be a ·reduction in the 

amount of the outstanding bonds, there shall be a corresponding 

reduction in the amount of the lien. (L. 1933, p. 459.) 

Sec .• 108. lnsuff ic ient funds-Proportionate payments: In the 

event that there are not sufficient fUnds to pay the install

ments of principal or interest when due, the treasurer must ap

ply the money in the respect~ve funds in proportionate payments 

on all bonds or coupons then due, endorsing the payment on the 

bonds or coupons. After respective maturities, the treasurer 

must make disbursements whenever he has sufficient funds to pay 

5 percent of the total principal or 25 percent of the total in

terest due at maturity. (L. 1933, p. 460.) 

Sec. 109. Matured refunding bonds III<IY l;le used in paying as

sessments: Refunding bonds of any maturity may be used !l.t face 

value in paying assessments levied to pay principal of refunding 

bonds, provided bonds so used must have all future interest cou

pons attached and no credits can be allowed for such coupons. 

Interest coupons maturing in any year may be used at face value 

to pay interest assessments which become due and payable in that 

year. (L. 1933, p. 460.) 
Sec. Ill , Manner of release from I ien: This section provides 

methods by which any tract of land may be released from the lien 

of refunding bo~. The principal method is: If the bonds to be 
refunded were issued upon the basis of .an assessment for bene

fits under this Act or under the Act of 1911 as originally en

acted, the proportionate share of the outstanding debt chargeable 

to the particular tract to be released shall be determiued 
by the directors, upon application of the owner. (The method of 

making this determination is set out in detail in the statute.) 

When the amount is determined, the directors enter in their rec

ords a certii'icate of such determination and the treasurer on 

receiving a certified copy thereof will accept refunding bonds 

of any maturity at face value, or cash, in full payment of the 

final amount so determined. The treasurer issues receipt there

for, which may be filed with the assessor and recorded with the 
county clerk. After such payment, the particular tract of land 

is forever released from the lien of the bonds evidencing the 

particular debt and from all assessments to pay principal and 

interest thereon. 

CONSTRUCTION 

Sees. 711 and 75. Bids-Advertising: After adopting the plaa 

and providing for payment for the same, or a part thereof, by 

assessments or bonds' the directors give notice by publication 

for 20 days, calling for bids for the construction of said work. 

If less than a whole, then the portion to be copstructed is 

stated in the notice. The notice sets forth plans and specifi

cations and states that contracts will be let to the lowest re

sponsible bidder. The bids are opened in public. The directors 

award the contract to the lowest bidder, or they may reject all 

bids and proceed to construct the work under their own _super

vision. In the latter case, materials are secured by ·advertise

ment and purchased from the lowest ·bidder. Sec. 75: The con-, 

tractor must give bond for not less than 10 percent of the con-· 

tract price. All work is done under direction of the engineer 

employed by the district, subject to the approval of the direc

tors. 

Sees. 76 to 80. Eminent domain: The directors have power to 

construct the works across-water co._urses, streets, highways, 

railroads, canals, or other ditches. "If no agreement can be 

reached with the owners of such property as to the amounts to be 

paid therefor, or the points and manner of crossing, then the 

same shall be determined as provided by law for taking of pri

vate property for public uses under the right of eminent domain, 

the right to the exercise of which is conferred on drainage 

works. Sec. 77: Rights-of-way across statelands a-rededicated. 

(L. 1911, p. 327.) Sec. 78: Right of eminent domain is given 

as to lands outside of the drainage district when needed for 

its works. (L. 1921, p. 284.) Sec. 79: Compensation for con

demned property is to be determined by proceedings as provided 

by law for the exercise of the right of eminent domain. Sec. 80: 
No officer may be· interested in a contract of the district, 

under penalty of being guilty of a felony. 

DISSOLUT:ION 

Sees. 116 and 117. Procedure: Whenever a majority of the own
ers, representing a majority of the total acres, petition the 
board of directors for a special election to submit to the qual
ified electors the proposition to dissolve, it is the duty of 
the directors, upon proof that all indebtedness of the district 
of every kind has been paid, to call the election. Notice set
ting forth the objects of the election is posted in six places 
and published in each county affected for 30 days. No district 

may be dissolved which has outstanding indebtedness unpaid. (L. 
1911, p. 330.) Sec. 117: The directors canvass the vote on dis
solution, and if a majority-is for dissolution, they enter in 

their records an order declaring the district to be dissolved, 

in the form prescribed in the statute, and file the same for rec
ord in the office of the county clerk and recorder in each 
county-affected. Thereupoa the district stands dissolved. (L. 

'1911, p. 331.) If a majority at the election is not for 
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dissolution, the directors may make an order to that effect in 

their record but do not file it with the .county recorder. 

(NOTE: The Laws of 1939, p. 445, relate to bankruptcy of ir

rigation and drainage districts and authorize them to take ad

·vantage of the provisions of the bankruptcy act and of the Acts 

of Congress of August 16, 1937, and June 22, 1938, relating to 
l::ankruptcy. Districts may issue new bonds if the plan of .compo

sition approved by the United States District Court so provides.) 

DELAWARE 
(Revised Code of 1935; Session Laws) 

!-Chapter 105. Article 1-Ditches 
II-Chapter 65. Article 2-C orpora tions for Draining an ct. 

Reclamation of Low Lands 
III-Chapter 65. Drainage Districts 

I-DITCHES 

(Chapter 105, nrt. 1) 

ORGANIZATION--Petition 

Sec. 1. Draining lowland: Whenever one or more of the owners 
of any low ground shall desire to drain same, the superior 

.court, on their petition, will appoint three .commissioners to 

·view the premises and, if they deem it proper, lay out ditches 

for that purpose. 

Sec. 2. Commissioners:. The .commissioners take with them a 
competent surveyor and specify the courses, distances, and sizes 

of every ditch laid out. They estimate the .cost of constructing 

the d:i,tches, assess the damages and name the parties to whom 
payable, and estimate the proportion of cost that each person 

benefited should pay. They make return in writing, showing the 

boundary lines of the low grounds and of each taxable's portion 
thereof, and of all land benefited, and the approximate number 

of acres. All .qommissioners must act, but a majority may decide 

any question. When an old ditch is improved, the .commissioners 
make p~oper allowance in abatement of taxes to landowners bor
dering on it for work done on the old ditch whereby the .cost of 

the new ditch is diminished. The commissioners give notice to 

each person liable to be taxed for the new ditch, of the time 
and place where they will meet on some part of the lands before 
final assessment of taxes. Where there are nonresident land

owners, i't is sufficient to give notice to the tenant upon the 

lands, and in the absence of a tenant such notice is by posting 

on the land. 
Sec. 3. Damages: The .commissioners award damages to all per

sons injured by the making of such ditch, and such damages must 

be paid or tendered before the ditch is .cut. 

ORGAN.IZATION-Offi.cers 

Sec. 1. Election of managers and treasurer: The commissioners 
making any return that bas been .confirmed (sees. 5 and 8, post) 

must, within one month after .confirmation, .convene the persons 
liable to .contribute to such ditch for the purpose of .choosing 

two managers and treasurer of the ditch to serve for one year 
and until others are .chosen. Notice is by posting. The man

agers and, treasurer are .chosen from among the taxables. At that 
meeting the taxables determine the time and place for holding 
stated meetings thereafter. It is then the duty of the managers 
to give notice of such meetings by written or printed handbills 
signed by them and posted in four public places six days before 
each meeting. Failure to give the above notice incurs forfei
ture of pay by the managers and a fine of $10. On the death or 
removal from the .county of both managers, the treasurer is 
.charged with gi'Ving such notice. At all meetings taxables may 
vote in person or by proxy., in proportion as each is liable to 
.con'tribl!lte; that is,. each taxabie is entitled to one vote for 

each dollar of tax paid by him. Wilful disturbance or inter

ference at any meeting constitutes a misdemeanor punishable by 

fine of from $5 to $50. 
Sec. 9. Managers-Powers: The managers, or either of the man

agers and the treasurer, must· proceed to make and open ditches 

according to the return .confirmed, or to rP.pair same as may be 

necessary, and they have all needed powers for that purpose. 

All payments are by order drawn by them on the t.reasurer. Any 
person assessed for a tax may discharge same by work done by 

direction of the managers, and their certificate of such work 

done is r~ceived by the treasurer as payment. of the tax. 
Sec. 10. Treasurer: The treasurer .collects all sums assessed 

and has the same power as the collecter of .county rates. He 

gives bond in double the amount of the assessments. He settles 

with the taxables at their annual meeting and retains -5 percent 

of the amount collected for his services. 

ORGANIZATION-Powers 

Sec. II. Cross ditches: A landoimer taxed for a ditch that 

does not pass through his land may at his own expense open and 
keep open cross ditches into the same; provided, such cross 

·ditches may not .cut through the lands of intervening owners 

without their consent, unless it be laid out and the damages 
assessed by the commissioners appointed to lay out the main 

ditch or by three other .commissioners appointed by the superior 

court in the same ll!anner. The persons applying for the cross 
ditch must pay the .costs thereof and must tender the damages 

awarded, but any person benefited by such cross ditch shall .con

tribute and pay so much of such .costs and damages as the .commis
sioners shall determine to be a fair proportion. 

Sees. 12 to 18. Obstructing ditches, etc: The wilful breaking 

or obstruction of a ditch is a misdemeanor, punishable by fine 
and imprisonment. It is lawful for taxables interested in a 
public ditch to enter upon the lands of any person through which 

such ditch may pass and remove obstructions from it. Any per

son hindering such removal shall forfeit $100 and .costs. Any 
person through whose fault and neglect a ditch is obstructed so 

as to hinder and prevent the free passage of water is liable 

for the expenses and .charges to which any of the taxables shall 

be subject in removing the obstruction. 

Sec. 19. Dredges: The taxables of any ditch, .canal, or drain, 
whether organized under special act, general law, or order of 

the superior .court, at any meeting or at any .called meeting, 
may by vote of two-thirds of the taxables of said ditch direct 

the managers to acquire a barge or dredge, with power equipment, 

adapted to .constructing or improving such canal, ditch, or 

drain. Each taxable is entitled to one ·vote for each dollar of 

his tax paid. A special fund for this purpose is raised in the 

same manner as the ditch tax. 

FINANCING--Assessments 

Sec. ~, Contributors-Apportionment: All persons benef;l ted 

by the ditch are liable to .contribute for the .costs of making 
the same, of the damages awarded, and of the proceedings. The 
.commissioners determine who will be benefited, and apportion 
the .costs according to such benefits. 

Sees, 5 and 6. Review: The superior .coul\t may, before .con
firmation of the return of the commissioners, grant orders of 
re'View on application of any three parties interested, return
able to the first day of the next term of the court. (There is 

a special exception for Kenton Hundred in Kent County.) Sec. 6: 
If any public road .crossed by the ditch will be benefited so 

that the pulJlic should maintain a bridge o'Ver it, the .commis
sioners so state in their return and the bridge is built and 
maintained at public cost. 
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Sec. 8. Return-How long effective: 'l'he return as cohfirmed 

by tl1e court remains in force for seven years thereafter as the 

basis of any subsequent assessment that may be made by the man-'

agers for keeping or repairing the ditch, and until another order 

be granted by the court upon the application of one or more tax

ables. Commissioners appointed for a new assessment may not 

employ a new surveyor unless one is asked for in the petition. 

One or more ta.xables of a ditch or drainage company laid out 

under the provisions of a special charter by the legislature, 

or under the general corporation law, have the right to apply 

to the superior court for an order for a new assessment as pro

vided for ditches laid out under this section, notwi'thstanding 

the charter of such company provides 1otherwise. 

II--DRAINAGE CORPORATIONS 

(Chapter 65, art. 2) 

OR CAN IZAT ION 

Sec. 96. Certificate of incorporation: Any number of persons 

not less than three, all of whom musl be owners of all or part 

of the lands intended to be drained or reclaimed, may form a 

corporation with perpetual succession for the purpose of 

ditching, draining, and bringing such lands into cultivation, 

and have all of the powers and privileges conferred and be sub

ject to all of the duties and liabilities imposed. For that 

purpose they make and sign certificates of incorporation in 
which must be stated: (1) the name of the corporation; (2) the 

route of the ditches and the lands through which they will run. 

The certificate may also contain provisions for the conduct of 

the ·affairs of the corporation and for regulating its powers 

and those of its managers, taxables, or officers. The corpora

tion has no capital stock nor directors but is managed by the 

officers herein provided for. 

Before proceeding to as:complish its purposes, such corpora

tion must apply to the superior court of the county in which 

. the lands desired to be drained, or the greater portion of them, 

are situated, for the appointment of commissiooers as provided 

in section 1 of chapter 105. (See under heading "Ditches.") 

All of the provisioos of chapter 105 are applicable to such 
corporations; provided, that if any drain heretofore created 

and laid out under special act or under chapter 105 shall com

pose the whole or any part of the. drains or ditches hereafter 

to be organized under this section, it is not necessary for the 
commissioners appointed to view the premises or to have that 

portion of said drains or ditches surveyed and plot ted as pro

vided in section 2 of chapter 105 which refers to the plot and 

return; and provided further, that the managers and treasurer 

provided for in chapter 105 shall be the managers and treasurer 
of the corporation, and there may be as many of such managers 

as the corporation by vote of its members shall deem proper, 

but not less than three instead of two as provided in chapter 

105. Immediately after the .election of such managers, they 

elect one of their number president of the corporation, and 

such president and managers possess all of the powers usually 

vested in such officers and in addition such powers and duties 

as may be provided for in the certificate of incorporation or 

the bylaws. The lllanagers and taxables may make such bylaws as 

they think proper and alter and amend them at pleasure. 

Any corporation under the provisions of this section may, 

when authorized by a majority vote of its taxables, borrow money 

and issue bonds of the corporation to secure the same. Such 

bonds are in form and amo~t as prescribed by the. corporation 

by the vote of its taxables, sealed with the seal of the corpo
rat<.oo, and attested by the president and secretary. 

l'<o tax for the use of the State may be collected from the 

corporation provided for under this section, or from corporations 

created for the drainage and reclamation of low land, for the 

runendment or renewal of the charter of such corporation. Cer

tificates of incorporation may be amended as provided for in 

section 26. (L. 1928, ch. 105.) 

III--DRAINAGE DISTRICTS 

(Chapter 65, art. 2) 

ORGANIZATION--Petition 

Sec. 97. Jurisdiction to establish-Public benefit: The resi

dent associate judge in any county has jurisdiction to establish 

levee or drainage districts and to locate drains and improve 

any drain or watercourse for the purpose of reclaiming wet or 

overflowed lands. The drainage of swamps and the removal of 

surface water from agricultural lands and the reclaruation of 

tidal marshes are declared to be a public benefit and.conducive 
to the public health and welfare. 

Sec. 98. Petition: A petition signed by a majority of the 

resident laJ1downers in a proposed district, or by the owners of 
one-half of all of the laJ1ds in acreage that will be affected 

or assessed for the expense of the improvement, is filed in the 

office of the prothonotary of any county in which a part of said 

lands are situated. The petition sets forth the body of lands 

to be drained; that they are subject to overflow or tqo wet for 

cultivation; that the public welfare will be promoted by drain

ing the same or by improving a natural watercourse; aJ1d gives 

the route and termini of the proposed improvement. Bond is 

filed, not to exceed $100 per mile of the proposed works, con

ditioned to pay the costs of the proceedings if the petition is 

not granted. In case the resident associate judge does not 

grant the prayer of the petition, he will direct the prothono

tary to give notice of a hearing on the same by posting and pub

lication. Upon the return day the judge appoints a disinter

ested and competent civil and drainage engineer and two resident 

freeholders of the county or counties affected, not interested 

nor related to any of the parties, as a board of viewers to ex

amine the land and make preliminary report. In intercounty dis

tricts the resident judge of either county has jurisdiction, aJ1d 
venue is in the county in which the petition is first filed·. 

The chief engineer of the highway department is directed, upon 

application in writing by one or more of the petitioners, to de
tail a competent engineer of his department to render such ser

vice as may be necessary in the establishment of the district. 

Sec. 99. Report of viewers: The viewers proceed to make a 

thorough examination of the lands described in the petition and 

other lands if necessary to properly locate the improvement, 

along the route described in the petition ox: any other route 

found more practicable. They may make surveys necessary to 

determine the boundaries and elevations of the several parts of 

the district, to enable them to make a tentative plan for de

velopment. Within 30 days they make return to the resident 

.Judge and their report is placed on the public file in the pro

thonotary's offic.e. The report must set forth: (1) whether the 

proposed district is practicable; (2) whether it will benefit 

the public health or any publ\c highway or be conducive to the 

public welfare; (3) whether the proposed improvement will bene

fit the lands sufficiently to warrant the cos~ thereof; (4) 

whether all lands benefited are included in the proposed dis

trict. They file with the report a sketch showing the general 

location of the ditches and improvements, and estimate of the 

cost of the same, and a list of the lru1downers who will be 

affected thereby so far as can .be 'iScertained. 
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Sec. 100. Hearing on viewers' report: The resident judge 

considers the viewers' report within two weeks, with the en
gineer and two viewers present. If the report is that the 
drainage is not practicable or not conducive to the public wel
fare, and the judge approves . s1:1ch findings,. the petition is 
d·ismissed at the cost of the petitioners. If the viewers' re
port is favorable to the establishment of the improvement and 

the resident judge shall so find after hearing all of the evi
dence, he will direct the viewers to make a complete survey with 

plans, specifications, and estimates of the cost and will fix a 
time for filing such final report, not more than 60 days there
after unless the time be extended by the resident judge. 

Sec. 101. Full survey to be made: The engineer and viewers 
have power to employ assistants to make the complete survey of 
the district. The courses and distances of each ditch are noted 
and accurately plotted and mapped. The line of the levels and 
frequent bench marks are established, recorded in the field 
books, and shown on the map. A drainage map is prepared showing 
the location of the ditches and other works and the total cubic 
yards of excavation or fill in each mile. The map also shows 
the total yardage of excavation and fill for the entire district 
and an estimate of the total cost. 

·sec. 102. D11111ages: The engineer and viewers also assess the 
damages for lands taken o~ inconvenience imposed because of the 
improvement, or any other legal damages. Damages are considered 
separate and apart from the benefit the land would receive be
cause of the proposed work, and must be paid by the drainage 
commissioners when funds shall come into their hands. 

Sec. 105. Hearing on final report of viewers: When the final 
repo'rt is completed and filed, it is examined by the resident 
judge and if found to be in ·due form and in accordance with law, 
it is accepted. Otherwise it is referred back to the engineer 
and viewers for further information to be reported at a fixed 
date. When accepted, the resident judge fixes a hearing thereon 

within 15 days, with notice by publication and posting through
out the district and at the court house door. A copy is filed 
with the prothonotary, and is open to the inspection of any 
landowner or interested person. 

Sees. 106 and 107. Exceptions to final report: At the hearing 
any interested party may file written objections to the report. 
The resident judge considers the report and the objections and 
makes such changes as may be necessary to render substantial 

j1:1stice to all of the landowners. If in the opinion of the 
resident judge the cost of construction plus the damages as
sessed is not greater than the benefits that will accrue to the 
lands a.ffected, the judge will confirm the report and declare 

the district established. Finding the contrary, the judge will 
dismiss the petition at the cost of petitioners. Sec. 107: The 
prothonotary must provide a suitable book to be !mown as the 
"drainage record" in which to transcribe every part of the pro
ceeding in order to make a continuous record of the case. One 

.copy of all maps and profiles is attached to the drainage record 
and On.e copy is kept on file by the prothonotary and open to 
inspection. 

ORGANIZATION--Officers 

Sec. 108. Board of drainage commissioners: After the district 
is declared established and the ~urvey and plans ap~roved, the 
court appoints three persons who are designated as the board of 
drainage cammissioners. Th~y must first be elected by the land
owners within the district, or a majority of them, in ~uch m~ 
ner as the court may prescribe. Each owner is enti tied to one 
vote for each acre of land or fraction111l part thereof owned by 
him in the district as determined by the engineer and viewers 
under section 103. The court appoints the three persons 

receiving a majority of the votes. If no three receive a major

ity, the court completes the board by appointing any from among 
those voted for. Any vacancy is filled in like manner. The 
three drainage commissioners, when so appointed, automatically 

become a body corporate under the name of the"Board of Drainage 
Commissioners of ___ District," with all of the powers U'5ual-
ly pertaining to corporations. They elect one of their number 
as chairman and one as vice-chairman, and elect a secretary who 
may or may no~ be a member of the board. The treasurer of the 
county is ex o(ftcto treasurer of the drainage commissioners. 

Sec. 109. Superintendent of construction: The drainage com
missioners appoint: a competent superintendent of construction, 
who gives bond approved by the resident judge in an amount com

mensurate with the cost and conditioned for the faithful per
formance of his duties. 

ORGANIZATION-Powers 
\ 

Sees. II~ to 118. Eminent domain: If it is necessary to ac-
quire an outlet or right-of-way over land not affected by the 
drainage and the same cannot be acquired by purchase, then the 
right of eminent domain is conferred on drainage districts and 
the required right-of-way or outlet may be condemned. The pro
cedure is substantially that provided for condemnation of 
rights-of-way for railroads. Sees. 115 t~ 117: Provision is 
made for crossing the rights-of-way of railroads and boulevards, 
the form of notice to be given such corporation, and the method 
of cooperation between such corporation and the drainage commis
sioners. Sec. 118: Owners of land assessed have the right to 
use the drains and ditches as an outlet for lateral drains from 
their lands. If such land is separated from the main ditch by 
intervening land and the owners of both are unable to agree 
concerning the crossing ancillary proceedings may be filed and 

the drainage commissioners will make report thereon to the resi
dent judge, who will approve, alter, or modify the commission
er's finding. 

Sec. 121. Control: When an improvement is completed, it is 
under the control and supervision of the board of drainage com
missioners. It is the duty of the board to keep the improvement 
in good repair, and for repairs and maintenance they may levy 
assessments on the lands benefited in the same manner. arid· in 
the same proportion as the original assessment, in amount not 
to .exceed ~ percent of the original assessment. If repair is 

· made necessary by the act or negligence of any landowner through 
whose land the drain passes, the cost thereof is assessed 
against and collected from that owner alone. It is a misd~ 
meanor for any person to obstruct or damage any of the works of 

a drainage district. 
Sec. 123. Loans from United States: Drainage districts are 

empowered to avail themselves of any government aid, and to so

licit the cooperation of the United States in the prosecution 
of drainage and the reclamation of agricultural lands. 

Sec. 12~. Revolving fund: To encourage the starting of drain
age enterprises, a "drainage district fund" is created in the 
amount of $2,000, appropriated by the State, from which loans 

can be made for expenses of organization, not to exceed $2,000 
for any one district. (NOTE: The revolving fund under the head
ing "Ditches" is $10,000 with a limit of $2,000 to be loaned for 
any one-district.) The money is returned to the State treasury 
through the county ·treasurer, who collects same from the peti
tioners' bond if the district is not established, or from the 
board of drainage commissioners, from the first proceeds of the 
sale of bonds, if tbe district is established. 

Sec. 125· No Increase In tax rate: The assessment of lands 
in a drainage district for county, school, or municipal purposes 
shall not be increased by reason of the increased value arising 
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from better drainage afforded by the construction of the drain
age works until the bonds issued by the drainage commissioners 
shall have been paid in full. 

FINANCING-Assessments 

Sec. 103. Classification of lands: It is the duty of the en
gineer and viewers to personally examine the land in the dis

trict and classify the same with reference to the benefits that 
will be received from the construction of the works. The degree 

of wetness of the land, its proximity to the ditch or natural 

outlet, and the fertility of the soil shall be considered in 
determining the amount of the benefit it will receive, Lands 

are separated into five classes, the highest benefit being 

Class A; the next, Clas~ B; 'etc. The holdings of any one owner 
need not be all in one class. Each owner's total number of 

acres benefited must be determined, and his number of acres in 
each class. The total number of acres in each class in the en

tire district must be prepared in t'abular form. The scale of 
assessments per acre on the different classes is in the ratio 

of 5-4-3-2-1; so that as often as 5 mills per acre is assessed 
against Class A, 4 mills per acre is assessed against Class B, 

etc. This shall form the basis for assessment of benefits to 
lands for drainage purposes; provided, if the viewers find that 
by reason of conditims in the district substantial injustice 

will be done a landowner by strict conformity to the 5-class 
rule, the classification may be changed by increasing or dimin
ishing the number of classes to conform to such conditions. In 

this event, explanation is made by the viewers to the judge, 

indicating the ratio of assessment for such changed classifica
tion as compared with the 5-class rule, and in calculating the 
assessment against any landowner, the judge will follow the 

classification as changed by the viewers. 
Sec. II 0. Estimate of costs: After the classification and 

ratio of assessment have been confirmed by the resident judge 
at the time of the final hearing and any appeals have been ad
judicated, the drainage commissioners ascertain the total cost 

of the improvement including damages awarded, all costs and in

cidental expenses, engineer's cost, payment to the superintend
ent of construction, the necessary expenses of maintenance for 

three years after completion, and interest on the drainage bonds 
for three years. Thereupon the drainage commissioners certify 
to the prothonotary the total estimated costs, and their certif
icate is recorded in the drainage record and is open to the 
inspection of landowners. 

Sec. Ill. Assessment: \\hen the drainage commissioners have 

made their estimate of the total costs, they immediately prepare 
: I 

in duplicate 10 assessment rolls or drainage tax lists to cover 

the period of the bond issue, giving the names of the owners of 
land in the district so far as the records show and a brief de
scription of the several tracts assessed. The first assessment 
roll provides for the payment of interest on the bond issue to 

accrue the third year and the installment of principal to fall 
due at the expiration of the. third year after issue, together 
with handling costs; the second assessment roll makes like pro
vision for the fourth year; etc. Each assessment roll specifies 
the time when collectible, is numbered in order, and the amounts 
assessed against each of the several tracts of the land must be 
in accordance with the benefits received as shown by the_classi
fication and ratio of assessment. As each assessment is to be 
collected, the roll is signed by the chairman and secretary of 
the board, and the prothonotary appends an order directing col
lection of it. One copy is filed with the drainage record, and 

one copy delivered to a suitable person selected by the drainage 

commissioners who, after giving bond to the commissioners, pro

ceeds to make the collection. For this purpose he has all of 

the powers vested in the collector of county taxes or receivers 
of taxes and county treasurers. Such assessments have the force 
and effect of liens as in the case of state and county taxes. 
They· constitute a first and paramount lien, second only to 

state and county taxes. The assessments become due in January, 

and are delinquent ifnot paid by April 30th next; and it is the 
duty of the collector to sell the lands so delinquent. The law 

relating to the collection of state and county taxes applies to 
drainage assessments. 

FINAN.CING-Bonds 

Sec. I 19. Notice of issue: The board of drainage commission
ers gives three weeks' notice by posting and publication that 

they will issue bonds for the total cost of the improvement, 
giving the amount of the bonds and the rate of interest and 

date of maturity. Any landowner may, within 30 days, pay to 
the county treasurer the full amount for which his land is li

able, to be ascertained from the classification sheets and the 
certificate of the board showing the total cost of the improve

ment, and have his land released from liability to be assessed 
for such cost. The land continues liable for any future assess
ment for maintenance or for any increased assessment authorized 
by law. At the end of three weeks the drainage commissioners 

may sell the bonds for an amount equal to the total cost less 
the amount which shall be paid in cash, plus an amount suffi

cient to pay interest on said bonds for three years next follow
ing the date of issue. 

Bonds are payable in ten equal annual installments, the first 

installment to mature at the end of three years from date of 
issue. Bonds may not be sold at less than par value. The pro
ceeds are devoted to payment for the work as it progresses, the 

interest on said bonds for the first three years, and other ex

penses as authorized in this chapter. If any installment of 
principal or interest is in default for six months, the holders 
of same have right of action against the district or the drain
age commissioners, wherein the court may issue a writ of manda
mus against the district and its officers, including the treas

urer and tax -collector, directing the levying of a tax or spe
cial assessment in such sum as may be necessary to meet unpaid 
installments of principal and interest and court costs. Bond
holders may sue officers of the district on their official bonds 

for failing to perform the duties of their offi~es. 

CONSTRUCTION 

Sec. 120. Bids-Advertisement: The drainage commissioners 
advertise in an engineering and contracting paper of wide cir
culation for bids for the construction of the improvement, 
either as a whole or in parts, and the contract is let to the 
lowest responsible bidder. The board may reject all bids 'and 
readvertise the contract. The drainage commissioners make terms 
of payment and fix the contractor's bond. 

FLORIDA 
(Compt led General Lllllls, 1927, and Permanent Suppl·ement, 

194.0; Vol. 1, p. 4.95, art. 1, sec. 1451, et. seq.) 

(Section 1524 of the compiled general laws provides that the 
Governor, Comptroller, State Treasurer, Attorney General, and 
Commissioner of Agriculture shall constitute the Board of 
Drainage Commissioners of the State of Florida.) 

ORGANIZATION-Petition 

Sec. 1~52. Jurisdiction to establish: The circuit court of 
the county in which. the greater portion of the land to be in
cluded in a drainage district is situated has exclusive juris
diction, coextensive with the boundaries of the district and 
without regard to county lines, to establish and control drain
age districts, upon proper petition therefor. 
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\ Sec. 1~51. Petition: The State Board of Drainage Commis
sioners (see sec.· 1524 above) or a majority of the owners, in 
number or in acres, of any contiguous body of land may file a 
petition with the circuit court, giving the name of the proposed 

drainage district; the Rumber of years it is to continue; its 
boundaries; a description of the land; the number of acres owned 
by each petitioner; a statement that the petitioners obligate 

their land for the payment of taxes assessed for organization, 

benefits and damages to all lands within the district. The 

court appoints as such appraisers three persons not interested 

in the district nor related to landowners therein. 

FINANCING--Assessments 

Sec. 1~63. Appraisal of benefits: The appraisers assess the 

benefits and damages accruing to each 40-acre tract or other 

subdivision of the land. They report, in tabular form, pre-

construction, and maintenance; and praying that such land be 1 scribed by the statute, an estimate of the cost of the work, 

organized into a'drainage district. 

See: Authority of Court: Municipal Bond & Mtg. Corp. v. Bishop's 
Harbor Dr. D., 133 Fl. a. 430; 182 So. 794. 

Number of petitioners: Idem. 
Powers: Halifax Dr. D. of Volusia Co.· v. State, 134 Fla. 

471; 185 So. 123. 

Sec. 1~53, Notice: The clerk of the circuit court gives no
tice by publication of a hearing on the petition, and any land
owner who has not signed it may file objections in writing. 

The obj ectioo.s are heard by the court in a summary manner, and 
if it be of opinion that formation of the drainage district 

will be an advantage to the landowners and to the public wel
fare, objections will be overruled and the court will declare 

and decree the district to be a public corporation of the state 

for ·a term not exceeding the time mentioned in the petition; 
but no district may be established without approval of the own
ers of a majority in acres of the land in the district. No 

person may have the petition dismissed as to him without th~ 
consent of a majority in acres of the landowners. A copy of 
the decree establishing the district is filed with the Secretary 
of State and with the clerk of the circuit court of each county 

affected· 

ORGANIZATION--Officers 

Sec. 1~5~. Board of Supervisors-Election: Within 20 days the 
clerk of court, after notice by publication, calls a meeting of 
the landowl'lers for tqe purpose of electing a board of 3 super

visors composed of landowners in the district, at least two of 
whom must be residents of the county or counties in which the 

district is located or of an adjoining county. At the election 
each acre represents one share, and each owner is entitled to 
one vote for each acre owned. The State Board of Drainage Com~ 

missioners has the right to vote any state lands. Ownership of 
a majority of acreage is necessary to constitute a quorum for 
the purpose of holding an election. In the event of the fail
ure of a quorum, the State Board of Drainage Commissioners will 
appoil'lt three competent persons as supervisors. 

including damages and organization and administration expenses. 
If the report covers assessments on lands not included in the 
district, the supervisors must file a petition asking that the 

boundaries of the district be extended to include such land, 
and the proceedings on such petition are the same as for the 

original petition. 
Exceptions to the report of the appraisers may be filed by 

any party in interest. If no exceptions are filed, or if upon 
the hearing on the report it appears to the court that the cost 

of construction will be less than the estimated benefits, the 

court will confirm the report after amending it in accordance 
with any sustained exception. Appeal to the Supreme Court may 

be had' within 30 days. Certified copies o'f the decree of con

firmation are transmitted to the supervisors and to the county 

clerk of each interested county for permanent record. 

Sec. 1~60. Cost of organization: The supervisors may levy a 
uniform tax not to exceed 50 cents per acre, to be used for the 
expenses incurred before the board is authorized to provide 

funds for the total cost of the improvement. This assessment 

is collected in the same manner as drainage taxes and is a lien 
upon the land assessed. When money is necessary before this 
assessment can be levied and collected, the supervisors may 

borrow money and issue notes or bonds therefor, pledging OO:Y 
and all assessments for the refund thereof. When an installment 
of taxes h& been levied for payment of any obligation or of 

maintenance charges, the supervisors are authorized to borrow 

75 percent of such taxes on notes bearing not more than 8 per

cent interest and payable out of the installments when collected. 

See: Amount of tax: Campbell v. State, 133 Fla. 638; 183 So. 340. 
Judgments: Campbell v. State, 124 Fla. 244; 138 So. 33. 
Mandamus: Idem. 
Injunction: Atlantic Land & Improvement Co. v. Peace Creek 

Dr. D., 135 Fla. 694; 185 So. 618. 

Sees. 11167 and 1~70. Tax levy: When the report of the ap

praisers is confirmed, the board of supervisors levies ·a tax of 

such portion of the benefits assessed as may be found necessary 

to carry out the plan of reclamation and to provide 10 percent 

additional for emergencies. The tax must be levied in proportion 
See: Authority and Lega1 Existence: Atlantic Land & Improvement 

Co: v. Peace Creek Dr. D.' 135 Fla. 694; 185 So. 618. 
Sec. I ~59. Engineer: Within 30 days after organization, the to the benefits assessed and not in excess thereof. In case bonds 

supervisors appoint a chief engineer who has control of the 

engineering work of the district. He makes necessary surveys 
of the lands within the district and of adjoining lands that 
would be benefited, and prepares maps and profiles ·and the com

plete plans and estimates of cost for drainage the lands de
scribed in the petition and the lands adjacent thereto that 
will be llenefited. The Chief engineer makes a report in writing 
once each year, or oftener if required, and upon making his 
final report the supervisors adopt it or some modification of 

it and such adopted report is the plan of drainage. 

Sec. 1·~61. Plan of reclamation: Within 20 days after adopting 

a plan of reclamatioo., a certified copy is transmitted to the 
clerk of the court organizing the district; and the supervisors 

at the same time petition the court to appoint a board of three 

commissiooers to appraise the land within and without the dis
trict to be acquired for drainage works, and to assess the 

487507 0 - 42 - 34 
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are issued, the tax is levied in such sum that the principal of 

the bonds does not exceed 90 percent of the levy. The total 
amount of bonds to be issued may not. be more than 90 percent of 
the assessed benefits.· State land is taxed in the same manner 
as other land. 

The secretary of the board of supervisors prepares a list of 
the taxes le~ied and records it. in the drainage tax book. The 
collector of each county receives the drainage tax book, and 
collects the taxes listed therein at the same time and in the 
same manner that he collects state and county taxes. All taxes 
remaining unpaid after the first Monday in April of the year in 
which they are levied carry a penalty of 2 percent per month 
until paid. Sec.· 1470: Drainage taxes are a lien upon lands 
assessed, equal in dignity to state and county taxes. 

See: Campbell v. State, 133 Fla. 638, ante. 
Amount of tax: Halifax Dr. D. of Volusia Co. v. State, ante. 
Assignment of Certificate: State v. Sloan, 13? Fla. 179; 

184 So. 781. 
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Sec. 1~97. Readjustment of benefits: When the owners of 25 

percent or more of the acreage in the district file a petition 

with the circuit court citing that there has been a material 

change in the values of property in the district since the last 

as~.essment of benefits, and as king a readjustment of benefits, 

the court will hold a hearing on such petition and the procedure 

is the same as for the original assessment of benefits. If a 

readjustment of benefits is ordered, the assessment is not 

limited to the aggregate of the original assessment, but the 

limitation of 10 percent for maintenance applies to the. read

justed assessments. There may not be a readjustment more fre

quently than once in 5 years. 

FINANCING--Bonds 

Sec. I ~93. Bonds- Taxes: The supervisors may issue bonds of 

the district when in their judgment it seems best, in an amount 

not to exceed 90 percent of' the taxes levied exclusive of' the 
/ 

amount levied for interest. Bonds bear 6 percent interest and 

they mature in annual intervals within 30 years commencing 

after a period of' not later than 10 years. They may be sold at 

not less than 95 percent of' their face value with accrued in

terest. A sufficient portion of' the drainage taxes is appor

tioned to and set aside for the payment of' bonds when due. If 

the drainage tax is insufficient to meet bonds issued' subsequent 

to June 1, 1927, additional taxes proportioned to the amount of 

the drainage taxes may be levied in such amotmt as may be nec

essary to pay the bonds . The holder of' bonds delinquent for 60 

days may apply to any court of' competent jurisdiction for a 

receiver for the district, who will collect the taxes and fore

close liens against the lands, and apply the proceeds first to 

of the landowners, and if' a majority of the acres represente~ 

vote in favor of extending the corporate existence the board 

presents a petition to the circuit court for that purpose. The 

meeting is conducted in the same manner as in the election of 

the board of' supervisors. If the petition is granted, the clerk 

of the court transmits a copy of the decree to the board of 

supervisors, to the Secretary of' State, and to the circuit court 
of each. county having land in the district. 

Sec. I ~72. Subdistricts: If any drainage district organized 

under this Act be wholly or partly within the bow1daries of a 

district theretofore established, the last organized district 

is designated a subdistrict of the other, and the lien of' the 

taxes assessed for said subdrainage district is of equal dignity 

with the taxes assessed for the district first established; 

provided, that the sale of any land for state and cotmty taxes 

does not operate to release the land from the lien of subsequent 

installments of drainage taxes, which lien may be enforced as 

though no sale had been made. 

DISSOLUTION 

Sec. 1~88. Dissolution: Drainage districts incorporated for 

a definite term would, in the absence of proceedings to extend 

their corporate existence, become defunct at the expiration of 

the stated term. 

When objections are filed to the appraisers • report, if' the 

court finds that the estimated cost of the improvement will 

.exceed the benefits it will declare the incorporation of the 

district to be dissolved as soon as all costs and obligations 

have been paid. If' the uniform tax levy is not sufficient to 

pay all obligations, the supervisors may levy additional uniform 

interest and then to pro rata payment of matured bonds. When taxes. 

all obligations are paid ·in full, the receiver is discharged. GEORGIA 
No bonds may be issued without the approval of the Board of 

Drainage Commissioners of' the State. 

See: Canst itutional ity: Little River Valley Dr. D. v. First State 
Savings Bank of Morenci, Mich., 123 Fla. 581; 167 So •. 376. 

Construction: Halifax Dr • .D. of Volusia Co. v. State, 134 
Fla. 471; 185 So. 123. 

Illegal Districts: Municipal Bond & Mtg. Corp. v. Bishop's 
Harbor Dr. D., 133 Fla. 430; 182 So. 794. 

Handamus: Morgan v. State, 126 Fla. 534; 171 So. 310. 

CONSOLIDATION 

Sec. 1~98. Consolidation: Adjacent districts may be consoli

dated whether in separate counties or not'. The board of super

visors of each district calls an election in the same manner as 
for the original board of supervisors. If a majority of the 

acreage voted in each district is in favor of consolidation, 

the board of supervisors of each district presents a petition 

to the circuit court of the county in which the greatest amo4nt 
of land is situated, accompanied by a complete retUrn of such 
election with the names of the original districts, the dates of 
incorporation, the names of the owners of the land, and a de
s<;ription of' the botmdaries of the district. After notice and 

hearing in the same manner as for the organization of the dis
trict, and objections being not sustained, the court makes an 

order uniting the districts under an appropriate name and they 

become one district with all the rights and powers conferred by 

this Act. The new district is subject to the liens, liabilities, 

and obligations of the original district. A new board of super

visors is elected, and all orders are spread on the minutes of 

the board and a certified copy thereof is filed in the circuit 

court of each county and with the Secretary of State. 
Sec. lij99. Extending corporate existence:. When necessary to 

extend the corporate existence of a district beyond the period 

limited in· the original petition, the supervisors call a meeting 

(Annotated Code, Chapter 23; and Cumulat.ive Pocket Part, 1939) 

SYSTEM OF COUNTY DRAINAGE 

ORGANIZATION -Petit ion 

Sec. 2503. Creation of court to establish drainage systems: 

The clerk of the superior court together with ·the Board of Com

missioners of Roads and Revenues, or, if there be no such board, 

with the Ordinary of· the cOtmty, constitute a court with the 

power and authority to establish drainage districts in this 

state. The drainage of swamps and agricultural lands is de

clared to be a public benefit and conducive to the public health, 

convenience, and welfare. (L. 1911, p. 108.) 

See: Constitutional: 85 S.E. 909; 119 S.E. 644. 

Sec-. 25()ij. Petition: A petition signed; by a majority of the 

resident landowners of a proposed district or by the owners of 
three-fifths of all land which will be affected or assessed for 
benefits, is filed ~n the office of the clerk of the superior 
court of !j.ny county in which ~ part of the land is situated. 
The petition describes the lands to be drained and states that 
public health, convenience, and welfare will be promoted by 
draining them. It sets forth, as far as practicable, the start
ing point, route,. and terminus of the drainage ditch and of the 

laterals if they be necessary. Petitioners must give bond to 

pay the costs in the event the district is not organized. The 

clerk issues a summons to all landowners not signing the peti

tion and gets service by publication on those who cannot be 

personally served. 

See: Euidence: 103 S.E. 197· 
Negligence: 95 S.E. 14· 

\ 

Secs. 2505, 2506, a,nd 2508 to 2512. Viewers: Upon the return 

day, the court appoints a disinterested, competent engineer and 
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two resident freeholders of the county as a board of viewers to 
examine the land and make a preliminary report. Sec. 2506: When 

the lands are located in two or more cotmties, the same juris
diction lies but the venue is in the county where the petition 
is filed. Sec. 2508: The viewers examine the land described in 

the petition and any other lands along the route of the pro

posed work, make survey if necessary to determine the bound
aries, and make a written report to the clerk within 30 days 
setting forth: (1) whether the proposed drainage is practicable; 

(2) whether it will be of benefit to the public health or any 
public highway or conducive .to the general welfare; (3) whether 
such 'improvement will benefit the land; (4) whether or not all 
of the ·lands which will be benefited are included in the pro

posed district. They file a map showing the location of the 
ditch and the land that will be affected. (See Inclusion of 
lands, 117 S.E. 236.) Sec. 2509 and 2510: If the report be 
that the drainage is not practicable or will not be a public 

benefit, the court will dismiss the petition at the cost of the 
petitioners; but the same petitioners may again present the 
petition after the expiration of 6 months, upon a showing that 

conditions have changed. Sec. 2511: If the viewers report the 
drainage practicable and of public benefit, the court makes a 
finding to that effect and fixes a day when the petition -may be 
heard; Sec. 2512: Notice is by publication and posting, stating 

the date on which the court will hear evidence for or against 
the viewers' report. Nonresident landowners must have written 
notice at least 30 days before the hearing. 

Sec. 2513. Hearing: The court hears any objections presented, 

and if there appears to be any land which will not be affected 

assessments on the various classes are from 5 to 1; that is, as 
often as 5 mills per acre is assessed against Class A land, 4 

mills is assessed against Class B, etc. The viewers keep an 
accurate account of the cost of the survey. 

Sees. 2522, 2523, 235~, and 2355: Reportof viewers--Hearing: 
When the final report of the viewers is completed and accepted 
by the court, 20 days notice of the hearing thereon is given by 

publication and posting and a copy is held in the office of the 
clerk for inspection by any interested party. Sec. 2523: At 

the hearing any landowner may file objections to the report in 
writing, and the court will review the report and objections 
and make necessary changes to do substantial justice to all 

landowners. If, in the opinion of the court, the damages and 

costs of construction do not exceed the benefits to be derived, 
it will confirm the report. The contrary appearing, the court 

dismisses the proceedings at the cost of the petitioners. (119 
S.E. 644; 117 S.E. 236.) Sec. 2354: Aggrieved parties have the 

right of' appeal within 10 days to the superior court. (84 S.E. 
169.) Sec. 2355: The clerk of the superior court provides a 
sui table book lmown as the "Drainage Record" in which all records 
and orders are transcribed. He also keeps files of all maps 

and profiles. 

ORGANIZATION--Officers 

Sees. 2526 to 2528. Board of Drainage Commissioners: After 

establishment of the district and approval of the survey and 
plan, the court appoints three drainage commissioners who must 
first be elected by a majority of the landowners in the mrumer 
prescribed in the Act. The court must appoint those receiving 

by the drainage, it will be excluded. If there is land not a majority of the votes cast, and as many others from among 

within the district but benefited, the boundaries may be changed 
to include the same, and the owner of such land also must be 

summoned to the hearing. Tl:)e viewers may attend the hearing 
and give information. When the facts and the boundaries of the 
district have been determined to the satisfaction of the court 

the district is declared to be established and is given a name 
or a number. 

Sees. 2516 to 2518. Survey-Plan: After the hearing on the 

report of the viewers and . the establishment o:f the district, 
the report is referred back to the engineer and· viewers for a 

complete survey with plans and specifications for the work, 
which must be completed within 60 days. (See 121 S.E. 298.) 

Sec. 2517: The details of' the survey are set out in the stat
ute, and among the requirements are profiles of the proposed 
work and an estimate of' the cubic yards in each fill or excava
tion for each mile or fraction thereof, and an estimate of the 

cost of the whole work. Sec. 2518: The viewers also assess all 

damages to be occasioned by the works, separate and apart from' 
any benefits to be derived, which damages are paid by tn.e drain
age commissioners when funds come into their hands. 

Sec. 2519. Benefits: The engineer and viewers personally 

examine the land in the district and classifY it with respect 

to the benefits it will receive :from the construction of the 

system. In the case of drainage, the degree of the wetness of 

the land, its proximity to the ditch or canal or a natural out

let, and the fertility of the soil are to be considered in de
termining the amount of benefit · it will receive. Lands are 
separated into 5 classes, the land receiving the highest bene
fit being Class A, the next Class B, etc. The holdings of one 

landowner need not all be in one class, but the number of acres 

in each class must be shown, though not necessarily marked on 

the ground or on the •map. The total number of acres owned by 
each person in each class, and the total number benefited, must 
be determined and presented in tabular form • The scale of 

those voted for in the election as is necessary to obtain three 

commissioners. Vacancies are filled after election in like 
manner. (113 S.E. 447; 151 S.E. 369.) Sec. 2527: The three 
drainage commissioners immediately become a body corporate under 
the name of the Board of Drainage Commissioners of Dis

trict, and they possess all the powers usually pertaining to 
corporations. Sec. 2528: The board organizes and elects a 
chairman and vice-chairman from their number, and a secretary 
who may or may not be a. member of the board. The treasurer of 
the county where the petition was filed becomes ex officio 

treasurer of the district, unless the board selects a bank or 

trust company in Georgia to act as treasurer. 

ORGANIZATION--Powers 

Sec. 251~ and 2515. Right-of-way-Eminent domain: The dis

trict is granted the power of eminent domain if it becomes 
necessary to acquire rights-of-w.ay through ·lands not affected 
and which crumot be obtained by agreement. Damages or compen

sation awarcted are paid by the drainage commissioners out of 

the first funds available :from the proceeds of bonds or other
wise. (95 s .. E. 14.) Sec. 2515: Persons owning land within the 
district that they think will not be benefited and should not 
be included, may appeal to the Superior Court of the county, 
giving bond to pay costs if the appeal is not successful. 

Sec, 2539. Maintenance: Completed works are under the control 
and supervision of the drainage commissioners. It is the duty 

of the commissioners to repair and maintain the works and they 

may levy an assessment for that purpose in the same manner and 
in the same proportion as the original assessment. Repairs made 
necessary by the acts or negligence of any landowner are 

assessed solely against him, and the cost may be recovered by 
suit. (116 S.E. 602.) 

Sec• 25~0. Laterals: Any landowner assessed has the right to 

use ditches as outlets for lateral drains :from his land. If 
any owner be separated from the main ditch by the lands of 
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another, he may secure rights~of-way for laterals to the main 

ditch by agreement or court action. Such laterals become a 

part of the system and are under the control of the drainage 
commissioners. 

Sec, 25~9. Commissioners' duties as to levy and collection: 

It is the duty of the drainage commissioners to see that exe

cutions to enforce payment of all unpaid assessments are issued 
by the tax collector not later than January 15 of each year, 
and immediatley placed in the hands of the proper levying offi

cers, anci to see that the levy of execution is promptly made 

and followed by advertisement and sale of the land of each 
person failing to pay in full by February 15 in each year. It 

is their further duty to see that all county officers promptly 

and faithfully discharge their respective duties. (L. 1923, 

P· 84.) 

FINANCING--Assessments 
/ 

Sec. 25~1. Assessment for costs: After the classification of 
the land and the ratio of assessment has been confirmed by the, 
court, the commissioners prepare an assessment roll or drainage 

tax duplicate showing the description of the land, name of the 
owner, and the amount of the assessment against each tract. 

The board ascertains the ·total cost of the improvement, in
cluding damages awarded. and incidental expenses, and deducts 
therefrom any special assessment made against any railroad or 

highway, and the remainder is the amount to be paid by the lands 
benefited. The amount assessed against each tract is according 

to the benefit received as shown by the classification and ratio 

of assessment. There is appended to the drainage tax roll an 

order to collect the assessment which order has the force and 
effect of a judgment. The roll is made in duplicate and one 
copy filed with the drainage record and one delivered to the 

Sheriff for collection. During any year in which bonds or in-

holder is served w.ij;h notice like ocher landowners in the dis

trict. When so served, such lien holder is entitled to all the 
rights of members in the affairs of the district until such 

lien is discharged. (L. 1925, p. 179.) 

Sec. 2552. Reassessment: Where the court has confirmed an 

assessment and it has been modified by SU1Jerior ,jurisdiction, 
but cannot be collected for some w1forseen reason, the commis

sioners have power to modi~ the original assessment to conform 
to the superior ruling and the cost of any deficit that may be 

caused is met by a relevy in the same ratio as the original as

sessment. 

Sec. 2565. Additional assessments: Where the cost of comple
tion cannot be met by the original assessment, as from failure 

to estimate the amount of rock in the district or from other 
costs unknown at the time of the original assessment, it is the 
duty of the commissioners to levy an additional assessment to 
meet the necessary expense in the same manner and in the same 

proportion as the original assessment, and collect it in the 

same way. .(L. 1919, p. 147.) 

Sec. 2566. Borrowing to meet bond payments: The commissioners 

have the right to borrow money necessary to meet promptly pay.

ments of principal and interest on bonds as they mature, and to 
give their notes secured by the unpaid assessments alrP.ady 

levied to pay such bonds or coupons. (L. 1921, p. 185~) 

FINANCING--Bonds 

Sees. 25~~ and 25~5. Bonds-How issued-Rate: At the expi
ration of 30 days after the notice, the commissioners may 

issue bonds for the full amount. of the assessment not paid to 
the county treasurer, together with interest thereon, cost of 
collection, and incidental expenses. Bonds bear 6 percent in
terest and must be paid in 10 eqwil installments. The first 

installment of principal matures at the expiration of 3 years, 

terest are due, the levy is 5 percent more than the total of and 1 installment each succeeding year for 9 years. The com-

the principal and interest due in that year; for the purpose of 
meeting contingencies. When this excess assessment accumulates 
until the aggregate surplus in the hands of the treasurer 

amounts to more than 10 percent of the total bonds of the dis
trict outstanding, such surplus abqve 10 percent may be avail

able for maintenance and upkeep of the works of the district. 

Any part of this fund remaining when the final installment of 

interest and bonds is due shall be applied to payment of the 
same, and the final assessment proportionately reduced. (L. 1921, 

p. 185.) (144 S.E. 242; 117 S.E. 329; 121 S.E. 641.) 

Sec. 25~2. Payment of assessments: If the total cost of the 
work is less than 25 cents per acre on all of the lands in the 
district, the assessment is collected in one installment by the 
same officers and in the same manner as state and county taxes 
and is payable at the· same time. If the total cost exceeds 25 

cents per acre, the commissioners give notice by publication 
,and posting that they propose to issue bonds to pay the cost of 

construction, giving the amount of bonds, rate of interest, and 
date of maturity. Any landowner may pay the amount of his as

sessment in full within 30 days, and have his lands released 

from the lien. (L. 1918, p. 147.) 

Sec. 25~3. Waiver of defense against assessment: Every per

son owning land that is assessed for the improvement, who neg
lects to pay the full amount of his assessment within the time 
specified, is deemed to consent to .the issuance of bonds and, in 
consideration of the right to pay his assessment in install
ments, waives his right to any defense against the collection 
of said assessment because of any defect in the proceedings, 
except in case of appeal taken. (96 S.E. 418.) 

Sec. 255i. Existing I lens: No liens existing at the time of 
the assessment under this Act are affected unless such lien 

missioners may sell bonds at not less than par and pay for the 
work as it progresses. No bonds may be issued until the tax 

levy has been made to meet principal and interest at maturity. 

(L. 1918, p. 147.) (See 120 S.E. 310; 131 S.E. 931.) Sec. 2545: 

The bonds are for the. exclusive use of the districts specified 
on their face, and must be numbered by the commissioners and 

recorded in the Drainage Record, which record must set out spe
cifically the land in the district on which the taxes have not 
been paid in full and which is assessed for the payment of bonds 

and interest. 
Sees. 25~6 and 25~7. Lien-Collect ion: The assessments con

stitute a first and paramount lien, second only to State and 
county taxes. Drainage taxes are collected in the same manner 

and by the same officers as State and county taxes. Any pur
chaser at a drainage.,.tax sale acquires title to the land, sub
ject only to State and county taxes (and city taxes if the land 

is located in an incorporated town) and the unpaid assessments 

due or to become due. All executions issued under this Act con

stitute special liens upon the land within the district, subject 
to the provisions of this Act. All assessments are due and 
payable on or before December 20 in each year preceeding the 
maturity of the installment of principal and interest of bonds 
or other indebtedness which the assessment is levied to pay. 
Assessments bear 7 percent interest from December 20 until paid. 
(L. 1925, p. 179.) (See 118 S.E. 720; 131 S.E. 911; 119 S.E. 
644; 121 S.E. 641; 135 S.E. 720; 166 S.E. 664.) Sec. 2547: In 
districts in more. than one county, the assessments are payable 
in the cotmty where levied and the collector in that county 
issues executions which may be levied by any sheriff or con
stable in the county where the land is situated. (L. 1925, 
P• 179.) 
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Sec. 25q5, Remedies of bondholders: If any installment of 

principal of interest of bonds shall not be paid when due, the 
holder of such bonds has right of .action against the district 
or the board of commissioners;' whereiil the court may issue a 

writ of mandamus against the district and its officers, in
cluding the tax collector and treasurer, directing the levy of 
a tax or special assessment and collection of the same, in such 

sum as may be necessary to meet unpaid installments of princi
pal, interest, and costs. The right is given the holder of 

bonds in default to institute suit against any officer on his 
o·fficial bond for failure to perform any duty imposed by this 
Act. The bonds of officials may be increased by the board of 
county commissioners. (L. 1921, p. 185.) 

Sec. 2561. Interest on bonds: When bonds do not exceed 
$100,000, the rate of interest may be fixed by the Board of 
Commissioners at not more than 8 percent. (L. 1913, p. 85; 

L. 1917, p. 100; L. 1920, p. 148.) 
Sec. 2562. Val idlty: Bonds may be validated as other bonds 

are under the p·rovisions of the State laws. (L. 1913, p." 85.) 

Sections 2568 to 2573 provide in detail the procedure for the 

validation of bonds. 

CONSTRUCTION 

Sec. 2529 and 2530. Superintendent of Construct ion: The Board 
of Coinmissioners appoints a competent person as superintendent of 
construction and he must give an approved bond for $10,000 con
ditioned upon the faithful performance of his duties. Sec. 2530: 

The board gives notice by publication in the district, and else
where as they deem exjJedient, of the time and place of letting 
the contract for .construction, specifying the work to be done 

and the time fixed for its completion. At the appointed time 
they meet, and with the superintendent of construction let the 

work to the lowest responsible bidder, either in whole or in 

sections as they may deem most advantageous. No bid may be 
entertained that exceeds the estimated cost unless it is shown 
that the original estimated cost was erroneous. They may reject 
all bids and again advertise the work if. they deem that £or fhe 

best interest of the district. (See: 120 s. E. 298.) 
Sees. 2531 to 2538: The successful bidder enters into a con

tract with the board and gives bond in an amount equal to 25 

percent of the estimated cost. Sec. 2532: The superintendent 
of constraction makes monthly estimates of work done, furnishing 
a copy to the board, and 5 days thereafter the board makes pay
ment to the contractor for not more than 90 percent of the work 

so estimated to be completed. When the whole work is completed 

and accepted, the remainder of the contract price is paid. 
Sec. 2533: Upon default in the performance of work by the con

tractor, he may be sued on his bond in the Superior Court for 
damages, and recovery may be had against him and.his surety. 
In ·~ach event. the work is relet in the same manner as origi
naliy. Sec. 2534: The contractor for any portion of the work 

has the right of entry upon lands where necessary, and the 
right to cross private lands and remove private or public 
bridges or fences, but must replace them. If the right-of-way 
is through timber, the owner may remove the same before the 
work begins; otherwise it becomes the property of the contrac
tor and may be removed by him. Sec. 2535: Where the work 
crosses a highway the cost of removing and replacing bridges 
must be borne by the district. Whenever any highway within the 

district is benefited, the viewers appointed to classify the 

land report the amount of benefit. Notice of the amount as

sessed is sent to the commissioner of roads and revenues or to 
the ordina!J' of the county where the road is located, and they 
aave the right to file objections in th<" same manner as a land

owner. Sec. 2536: Where the drainage work crosses a cailroad, 

provision is made for a meeting between officials of the road 
and theboard. If no agreement as to damages can be reache~, 

the viewers determine the place and manner of crossing and fix 

the amotmt of damages, if any. The fact that the railroad may 
be required to build a new bridge or strengthen an old one shall 

not be considered as damages. The viewers also assess the ben
efit which will accrue to the railroad right-of-way and other 
property by reason of better drainage, but no benefits shall be 

assessed because of increased business that may come to the 
railroad because of construction. The benefits are assessed in 
a fixed sum determined solely by the physical benefit that that 
property will receive, and such sum is reported by the viewers 
as a special assessment and may be collected as any debt is 
collected in a court of competent jurisdiction. Sec. 2537: A 
railroad company has the right to file o"Qj ections to the report 

of the viewers and to appeal from the findings of the boa.rd of 

commissioners in the same manner as a landowner; but such appeal 
shall not delay construction. Sec. 2538: A specific provision 
is made for crossing of railroad rights-of-way with dredges in 

the construction of the works of the district, and for distri
bution of the cost of such crossing. 

IDAHO 
(Annotated Code, 1932, and Session Laws; 

Chapter 25, sees. 41-2501 to 41-2564) 

DRAINAGE DISTRICTS 

ORGANIZAT~ON--Petition 

Sec. qJ-2505. Petition for organizatio'n: The petition for 
organization of a drainage district is presented to the clerk 
of the district court in the county where the greater portion 

of the lands is situated, designating the tentative boundary of 
the district and approximating the number of acres. It contains 

a description of the proposed work showing the outlet and gen
eral r-oute of the main ditch and states that the establishment 

of such a district will be conducive to the public ·health, con
venience, and weifare or will increase public revenues. The 
petition must be signed by the owners of not less than one-third 
of the acreage. Community property may be represented by the 
record owner. 

See: Maxwell v. Terrell, 37 Ida. 767; 220 Pac. 411. 
Neal v. Drainage Dist. #2, 42 Ida. 624; 248 Pac. 22. 

Sec. qJ-2506. Wit~Wrawal of names: Petitioners must file an 
approved bond in the sum of $500, conditioned to pay 9,0sts if 

the district is not established. No person is permitted to 
withdraw his name or lands from the petitim without paying 

into the court his pro rata share of all costs to the date of 
such withdrawal. 

Sees. q 1-2507 and q 1-2508. Hearing: The court gives notice 
of the hearing on the petition by publication. Sec. 41-2508: 

At the hearing any interested _person or corporatim may file 
objections to the organization. Objectioos are limited to de--

. termining whether the organization of such district would be 
an advantageous method of reclaiming the land, whether there is 
a reasonable probability that the objec~s sought will ·be accom
plished, and whether the proposed system would be conducive to 
public health, welfare, or convenience, or would increase the 
public revenue. The court hears evidence for or against the 

petition and makes its findings. If the district is estab-

lished, the judge enters an order of record, which is filed in 

each county interested, defining -~he temporary boundaries of the 

district and describing the land therein; and such order has 

the effect of a lis pendens. The district may be established 

even if the outle-t for the system is without the county in 
wpich the district is located, or without the state, or in a 
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foreign country. (Booth v. Groves, 43 Ida. 703; 255 Pac. 638, 
and cases ante.) 

Sec. IJ.I-2509. Decree: If, upon the final hearing on the pe
tition, the judge of the district court of the county wherein 

the proposed district is situated finds that the district will 
be to the public benefit or to the benefit of a majority in 
acreage of the land included in its boundaries, he declares the 
district organized, gives it a name which includes the name of 

the county and state, and causes the court clerk to file a 
certified copy of the order with the Secretary of State. The 

organization is then deemed to be complete. 

ORGANIZATION--Officers 

Sees. IJ.I-2510 to IJ.I-2512. Drainage commissioners: The judge 

of the district court within 10 days appoints three drainage 
commissioners who reside in the county where the district is 

located. They qualify as county officers qualify, and give 

bond in the sum of $5,000 approved .by the .Judge. The commis
sioners organize as a board and determine their terms of office 
by lot, the terms being 1, 2, and 3 years, respectively. Annu
ally thereafter the judge of the district court of the county 

where the district is situated appoints one drainage commis

sioner for the district for a term of 3 years. Sec. 41-2511: 

The commissioners appoint one of their number president and one 
secretary, and they may meet in any colinty or counties in which 

the district is lgcated. Sec. 41-2512: Vacancies are filled 

for the unexpired term by the judge of the district court. 

See: Constitutional: Elliot v. McCrea, 23 Ida. 524; 130 Pac. 785. 

Sees. IJ.I-25•6 to IJ.I-2518. Engineer and surveyor: The commis
sioners may employ an engineer and other helpers at the expense 
of the district in making their report to the court. Sec. 

41-2517: The commissioners are not confined to the plans laid 
out in the petition, but may locate and lay out the work as in 
their judgment is best designed to promote the public health or 
welfare and to drain the land with the least damage· and greatest 

benefit. The court by written order may alter or modify any 

plan reported by the commissioners. Sec. 4.1-2518: The commis
sioners may enlarge the boundaries to. embrace the lands benefit

ed, or may contract the boundaries to exclude lands not benefit

ed, but not so far as to render the petition dismissible. 

ORGANIZATION--Powers 

• Sec. IJ.I-2501. Corporate powers: Any portion of a county re-
quiring drainage may be organized into a drainage district, and 
when so organized it shall be designated by a number and the 

name of the county and state; may sue and be sued in the name 
of the board of commissioners; and may have perpetual succes

sion. After organization the district is controlled and managed 

by its commissioners, who have power to conduct its affairs as 
provided by law. 

See: Constitutional: Elliot v. McCrea, 23 Ida. 524; 130 Pac. 785. 
In re: Drainage Dist. #1;_ 30 Ida. 351; 164 Pac. 1018. 
Burt v. Farmers Co-op. Irr.Co., 30 Ida. 752; 168Pac. 1078. 
Nampa, etc. Irr. Dist. v. Petrie, 37 Ida. 45; 223 Pac. 531. 
Sebern v. Moore, 44 Ida. 410; 258 Pac. i76. 

Sec. IJ.I-2502. Appr opr I at I on of water : The commissioners of 

a drainage district are authorized to file upon and appropriate 
water created or made available for irrigation purposes ·by the 
construction of the drainage works·, whenever it e~i.n be applied 
to beneficial use upon land within the district without impair
ing prior existing rights. Such water must be equitably and 

ratably distributed to the land in the same proportion that the. 
assessment for drainage of each tract bears to the whole as

sessment within the district; provided, where lands have ade
quate water rights and the water made available by the drainage 

works may be beneficially used upon other land, the commission

ers may supply such other lands with water upon their assuming 
to pay their proportionate share of the drainage assessment, and 
credit other lands creating such water supply with their ratable 

proportion of the actual cost of delivery thereof. (L. 1923, 
Ch. 14.) 

Sec. 111-2503. Appropriating irrigation water: Commissioners 
are authorized to assess upon laAd within the district benefit

ed by appropriation of water, a sufficient amount to pay the 
expenses thereof, to be levied and collected in the same manner 

as other drainage assessments. (Booth v. Clark, t2 Ida. 284; 

244 Pac. 1099.) 

Sees. IJ.I-2519 to IJ.I-2523. Commissioners' report-Notice of 
hearIng: If the commissioners find that the costs will exceed 

the benefits, the petition is dismissed. If the commissioners 
find that the whole cost will be less . than the increase i!l 
value to accrue, they so report and the court makes an order for 
a hearing where all interested parties may appear for or against 
the confirmation of the report. Notice is by publication and 

personal service or by registered mail to each landowner. Sec. 
/41-2520: Any person affected may appear and remonstrate against 
confirmation of the report, such remonstrance to be in writing 

and verified by affidavit and to set forth the grounds for 

objection. Sec. 41-2521: The court gives precedence to the 
hearing over other civil actions pending, and upon demand may 
impanel a jury and take its verdict on the question whether 

damages awarded are adequate or the assessment made is too high, 

and the court and jury may assess damages and fix assessments. 

Sec. 41-2522: If the finding be against the validity of the 
proceeding, the same is dismissed. If the finding be in favor 
of the validity, the court, after modifying the report to con

form, confirms the same. The order of confirmation is final and 
conclusive and the proposed work is established, subject to 
appeal to the Supreme Court. Sec. 41-2523: The court maypermit 

the commissioners to file a supplementary report after reason

able notice to parties in adverse interest. 
Sees. IJ.I-25211- to IJ.I-2529. Appeals: Every person feeling him

self aggrieved by the judgment for damages or the assessment 
of damages may appeal to the Supreme Court as in civil cases, 

within 30 days. No bond is required and no stay may be allowed. 

Sec. 41-2525: When the petition is dismissed, the court renders 
judgment for costs against the district. In that event the 
commissioners may appeal. Sec •. 4.1-2526: Any person awarded 

damages may apply for an order directing the payment of same, 

but no such order will be enter~d until clear title to the land 
involved is established. Sec. 41-2527: All state, county, and 
school lands and the lands of other public corporations have 

the same rights as private persons, and their lands are subject 
to the rights of eminent domain in the same manner. Sec. 41-

2528: Benefits asses sed against lands of the state or its 

subdivisions may be paid by the proper authority of such public 

corporations in the same manner as assessments against private 
parties. (See sec. 42-724 for lands mortgaged to secure loans 

of state endowment fUnds.) Sec. 41-2529: When land ina drain

age district cannot be assessed because title is in the United 

States, or lands are not yet proved up, or' Indian lands, the 
commissioners at a future date, when such land is under the 
jurisdiction of the drainage district, may assess said land for 
all benefits bestowed as if they were originally assessable. 

Notice of intent to assess is filed with the recorder of the 
county and is notice to all subsequent purchasers or incumberers. 

Sec. IJ.I-2539. General powers: All districts have the right 

of eminent domain. They have the r;!.ght to survey, plan, locate, 
and estimate the cost of work necessary, and to construct same. 
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Natural water courses may be altered and developed for the in

terests of the district. Commissioners may contract for the 
necessary works and work may be performed within or without the 

district, or outside the .counties in which it is organized, or 

outside the state or the United ~tates. 

FINANCING--Assessments 

Sec, ijJ-25Jij, Assessing benefits and damages: As soon after 

their appointment as may be, or with;jn such time as the court 
may direct, the commissioners examine the lands ·to be drained 

and upon which the works are proposed to be constructed, and 
determine and report: (1) whether the route and termini of the 

P.roposed .work are proper and feasible, and if not, what are 
proper and feasible; (2) the estimated .cost of the work, in

cluding incidental expenses; (3) the probable .cost of keeping 

the work in repair after construction; (4) what lands will be 
injured and the aggregate amount of such injury, and award to 

each tract the damages determined by them; (5) what lands will 

be benefited and whether the benefit will equal or exceed the 

aggregate .cost of the improvement. They apportion and assess 
the estimated .cost against each tract of land benefited. If 

any particular part of the proposed work is to be assessed 
against any particular tract or any :municipality or corporation, 

the .commissioners so specify; and if any municipality or cor

poration should bear a part of the expense or will derive a 
special benefit from any part of the work, they so report and 
assess the amount of such benefit. They report whether the pro

posed district as set out in the petition will embrace all the 

land benefited or damaged, and what, if any., additional land 
will be benefited or damaged and the amount thereof, as if the 

land had been included in the petition. 

See: ConstttuttonaUty: Drainage Dist. #2 v. ExtenSion Ditch Co., 
32 Ida. 314; 182 Pac. 847. 

E~ements of beneftt: Drainage Dist. #1, 29 Ida. 377; 161, 
Pac. 315. 

In re: Drainage Dist. #3.; 43 Ida. 803; 255 Pac. 411. 
Burt v, Farmers Co-op. Irr. Co~, 30 Ida. 752; 168 Pac. 1078. 

Sec. ijJ:.25J5. Assessments against highlands: In determining 
the amount which each tract will be benefited, the commission
ers .consider the damage done to lowlands from seepage and sat
uration by irrigation water from the highlands, and the neces
sity of carrying off the waste water. The highlands are .con
sidered benefited to the extent and in the amount that they are 
responsible for damage to the lowlands from seepage and satura
tion from irrigation water. (In re: Drainage Dist. #1 and Burt 
v. Farmers Co-op. Irr. Dist.:, ante,) 

Sees. ijJ-2630, ijJ-2531:, and ijJ-2533: Additional levy: ln the 
event that the amouat le'Vied is not sufficient to complete the 
contemplated works, the board may le'Vy an additional assessment 
sufficient to complete the~ and to pay all additional .costs in 
connection therewith. The additional assessment is made in the 

same proportion as the original assessment and.collected in the 

same manner. Sec. 41-2531: Where the work set out in the plans 
is found insufficient, a new estimate of benefits may be made:,· 
based on the new work proposed; and an additional assess~ent 
may be made in proportion to the estimated benefitS accruing to 

such land becausE! of addi tiona! work~ Sec. 41-2533: The Dis
trict Court may, upon proper application, .compel the perform

ance of any duty imposed by this .chapter by mandatory injunction. 
Sec, ij J-2.53ij. Assessments I ncontest ib le: Collection of as

sessments made and confirmed by the court may not be restrained 
nor obstructed because of any defect in the prior proceedings, 
but such order is .conclusi'Ve as to the regularity of all pro

ceedings unless there be an appeal within 30 days. 

Sec. ijJ-2535. Assessment roll: Upon the entering of the order 
confirming the apportionment of costs and awarding damages, the 

clerk of the court immediately prepares a transcript containing 
a list of all lands so assessed and awarded dam<J.ges and certi

fies the same to the recorder of the county in which the lands 
are situated. Such list specifies the amount of the assessment 

upon each tract and describes all easements required by the dis

trict and the amount of damages awarded to the owners thereof. 

The recorder enters such order of. record, which is notice of the 

lien of said assessment and establishes the right of the district 

to such easements upon payment of the damages awarded. 
Sec. ijJ-2536. Assessment liens: A s·imilar transcript is filed 

by the court clerk with the auditor of each .county, who enters 

it upon the tax rolls like other taxes. The drainage tax is 

subject to the same interest and penalties as other taxes and 
to the same rights of redemption. Such drainage taxes, howe·ver, 

do not become due and payable except at .such times and in such 
amounts as may be designated by the drainage commissioners of 

the district, which is done by written notice to the auditor. 

Such assessments then become due at the same time as general 

taxes and are added by the auditor to the tax roll; provided, 
no one call for assessments may be in excess of 20 percent of 

the amount necessary to establish and complete the drainage 

system. 

See: Elliot ·v. McCrea, 23 Ida. 524; 130 Pac. 785. 
Booth v. Clark, 42 Ida. 284; 244 Pac. 1099. 

Sec. ijJ-2537. Assessment to pay judgment of dismissal: Upon 
dismissal of the proceedings, the commissioners levy a tax on 

all of the real estate in the district based on the last equal
ized assessment roll to pay the costs of the proceedings and of 
levying the tax. If such tax is not paid within one year the 

court upon application of any interested party will eause the 

land to be sold in payment in the same manner as provided for 

other taxes, with the same right of redemption. 

FINANCING--Bonds 

Sees, ij J-25ij9 to ij 1-2551. Warrants: The commissioners may 

issue warrants in payment of the indebtedness of the district 
in the same form as county warrants. They draw legal interest 

from the date of presentation for payment. No warrant may be 

issued for less than its face or par value. Sec. 41-2550: The 
.county treasurer endorses the date of presentation on warrants 

When presented, and if there be not sufficient funds to pay them, 

they immediately be~in to bear interest. When the treasurer 
has funds and there are warrants outstanding, he must advertise 
for the presentation o.f as many warrants as he has funds to 

meet. Thirty days after the first publication of such adver

tisement, the warrants cease to ·bear interest. Warrants are to 

be paid in the order of their endorsement. Sec. 41-2551: This 

section legalizes all warrants issued by districts theretofore 
organized, provided they are reported to the District Court by 

the commissioners who incurred the indebtedness and issued the 
warrants; and they must be certified as correct by the district 
judge of the .county where the district was organized. After 

certification the district must order a levy made for payment of 

the warrants, and the levy is collected in the same way as gen
eral taxes. There are .certain restrictions'as to assessing land 

in districts organized under a subsequent drainage law and em
bracing more than the original acreage. 

Sec, ijJ-2552. Bonds: Upon the establishment of a district 

and system of drainage, the commissioners are authorized to 
issue bonds to pay for the total cost of the work or a part 

thereof, together with the cost of organization including dam

ages assessed and expenses for rights-of-way. Bonds are payable 

in not less than .5 years nor more than 20 years from their date. 
No bond may be sold for less than par and the total amount of 
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Lontls may not exceed 90 percent of the assessments levied 

against the lands of the district. 

Sees. ~1-2553 to ~1-2555. Funding bonds: 'Ihe commissioners 
may issue bonds for the purpose of funding outstanding warrants 

and neither the commissioners nor the contractor may change 

the route or the conditions of the work so as to effect any 

radical change in the plan without written consent of all of 

the landowners benefited and damaged thereby. Sec. 41-251.3: 
or- ollligations of the district. Immediately after money from Any substantial change in the system of improvements deemed 
the bonds is received by the treasurer, he issues call by publi

cation for the outstanding obligations that are to be refunded, 

and they cease to bear interest at the end of 30 days from such 
publication. Sec. 41-2554: Bonds are numbered consecutively 
and in denominations of not less than $100 nor more than $1,000. 

'Ihey are negotiable and bear interest at not to exceed 7 per

cent. 'Ihe board fixes the maturity of bonds at not ex.ceeding 
20 years, and an amortizing period which may not be less than 
three-fourths of the maximum maturity. In ilhe discretion of 

the board, provision may be made for the payment of interest 
only during the first one-fourth of the period covered by the 

last maturities. Maturities must be so arranged that, during 
at least the latter three-fourths of the period covered by the 

last maturity, the principal shall be amortized in annual or 

semiannual installments so arranged that the combined principal 
and interest payments during the amortization period shall be 
approximately the same each year. Sec. 41-2555: Such Londs may 

be exchanged .at not less than par for an equal amount of war
rants of the district. 

Sec. ~1-2556. Sinking fund: At least 5 years before the bonds 
are due the commissioners are required annually to levy an as
sessment sufficient to liquidate the bonds at maturity. Such 

levy is kept as a separate fimcl for the sole purpose of liqui

dating said bonds. 

Sec. ~1-2557. Calling of bonds: It is the duty of the treas
urer, whenever he has on hand $5,000 of the special fund for 
the payment of bonds and when said bonds shall have rtm for a 

period of 3 years, to advertise in the newspaper doing the 
cOtmty printing for the presentation to him for payment of as 

many bonds as he is able to pay with the funds on hand, to be 
paid in numerical order. After 30 days from the first. pUblica
tion of said notice, said bonds cease to bear interest. (Sebern 

v. Cobb, 41 Ida. 386; 238 Pac. 1023.) 

Sees, ~1-2558 and ~1-2559. Levy for Interest: 'Ihe commission
ers must levy annually an assessment sufficient to pay the in

terest coupons on the bonds as they fall due. Said coupons are 

considered for all purposes as warrants drawn on the funds of 
the district. When they are presented to the cotmty treasurer 
and no funds are available to pay same, he endorses them in the 

same manner as other warrants and thereafter the coupons bear 
interest at the same rate as other warrants so presented and 

unpaid. Sec. 41-2559: 'Ihe connty treasurer must register all 
bonds in a book kept for that purpose. He must enter the number 
of the bond, date of issuance, date of maturity, amount and rate 

of interest, and to whom and where payable. 

CONSTRUCTION 

Sec. ~i-2538. Construction and maintenance: 'Ihe board of 
drainage commissioners has exclusive charge of the construction 
and maintenance of all drainage systems of the·district and are 
the executive officers thereof with power to bind the district. 

Sees. ~i-25~0 to ~i-25~~. Contracts for construction: Com
missioners have the power to ccnstruct the works and acquire 
all assistance and material necessary therefor. Tli.ey may let 
any or all of the, work to responsible contractors and enter 
into agreements for construction •• Sec. 41-2541: Contractors 
must give bond to the amotmt of 50 percent of the contract price 
for the faithful performance of the work and payment of all just 
claims for material, labor, and services in connection there
with. Sec. 41-2542: The wor.k is to be conducted expeditiously 

necessary by the board during the progress of the work must 

have the written consent of all of the landowners; otherwise, 

the board must file a petition therefor with the District Court, 
setting forth the proposed changes and praying to be permitted 
to make them. '!hereafter the proceeding is practically the same 

as that for the confirmation of the original report of the com

missioners. (Field v. Drainage Dist. #1, 46 Ida. 248; 267 

Pac. 443.) Sec. 41-2544: Payment of not more than 90 percent 

of the amotmt due for work actually completed may be made 

from time to time during the period of construction; 10 percent 

is retained until completion and acceptance. 

Sec. ~1-25~5. Private drains: Landowners within the district 

have the right to connect their private dr·ains with the system, 

and may acquire rights-of-way over the lands of others for that 

purpose by petition addressed through the commissioners to the 

court, where the proceedings are similar to those for organiza

tion. Provision is made for connecting the system with that of 

a lower drainage district by petition and court action, such 
connection to be at the expense of the upper district. 

Sees. ~1-2560 and ~1-256(. Maintenance:. No drainage system 
may be operated for profi.t, but solely for the benefit and wel

fare of the property owners. Sec. 41-2561: The board annually 

estimates the cost of maintenance including repairs for the 

succeeding year, and certifies the amount to the auditor ·of the 

dounty on or before the third Monday in September. Such amount 

is apportioned to the landowners in proportion to the benefits 

originally assessed, and added to the general taxes and collected 
therewith. 

Sec. ~ 1-2562. Levy and I i m i tat ion of assessments: The com
missioners may levy assessments for necessary expenses incurred 

by them, and.add thereto sufficient to pay any deficiency of the 
preceding year or to pay outstanding warrants, provided any 

assessment to pay warrants shall not exceed 20 percent of the 
original cost of organization and construction in addition to 

the assessments which may be levied under section 41-2536, and 
such assessments must be apportioned and collected in the same 
manner as other assessments. 

ILLINOIS 
[Annotated· Statutes of Illtnots (Smtth and Hurd) 1935, and 

Cumulattve Pocket Part, 1939, Chapter 42] 

DRAINAGE DISTRICTS 
ORGANIZATION--Petition 

Sec. 2. Petition: Whenever a majority of the owners of the 

lands in a district, who are of legal age and represent one

third in area of said lands, or when one-third of such owners 
representing a majority of the area desire to construct works 
for drainage across the lands of others for agricultural, sani

tary, or mining purposes, or desire to maintain. and repair a 

drain already constructed, or desire to establish a combined 
system of drainage for such purposes, they may file in the 
county court of the county in which the greater portion of' the 

lands are situated a petition setting forth the proposed name 
of the district; the necessity for the drainage; a description 

of the starting point, route and terminus of the drain; a gen
eral description of the lands that will be affected, with the 
names of the owners thereof where known; and a prayer for the 
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appointment of commissioners under this Act. (L. 1879, p. 12D 
as amended by L. 1913, P• 260.) 

·see: Nature of dratna~e dtstrtcts: Corcoran ·v. Mud Creek D.D., 
336 Ill, 211;·168 N.E. 509. 

Turner ·v. Hunt D. D., 87 F. (2d) 167. 
Eldred Dr. & Levee D. ·v. Wilcoxson, 365 Ill. 249; 6 N.E. 

(2d) 149. 
Prange ·v. Omeara, 368 Ill. 362; 14 N.E. (2d) 221J, 
Richmond ·v. Dr. Comrs. of Union Dist. #1, 295 Ill. App. 

338; 15 N. E. (2d) 6. . 

Sec. 3. Notice-Evidence: The clerk of the county court gives 
three weeks' notice of the filing of the petition by posting 

and publication, stating when and in what court the petition was 
filed, the salient features of the petition including names and 
bm.mdaries, and the date set for a hearing thereon. If there 
are nonresident owners. whose addresses are unknown, an affidavit 
stating that upon diligent _inquiry their residences ha:ve not 
been found is sufficient. A copy of the notice is sent to each 
nonresident whose address is known, within 3 days after publi
cation. (L, 1933, p. 5074.) 

See: Necesst ty of not tee: Hickey ·v. 'Spring Creek D. D., 356 Ill. 
2D4; 190 N.E. 282. 

People ·v. Zoller, 337 Ill. 362; 169 N.E. 228· 

Sufftctency of nottce: People ·v. Ehler, 338 Ill. 67; 170 
N.E. 1. 

Sec.~. Jurisdiction--Ame~dment-Withdrawal: The county court 
in which the petition was filed holds a hearing thereon on the 
date set in the notice, and determines all-matters and all sub
sequent proceedings. Adjournment may be had from time to time 
for good cause. Upon appli_cation of the petitioners, the court 
will permit amendment of the petition; but no petitioners. (L, 

1!l33, P• 507.) 

·see: 'Jurtsdtctton: Okaw Valley Outlet D.D. ·v. Springman, 345 
Ill. 400; 178 N.E. ·64, 

People·v. Ehler, 338 Ill. 67; 170 N.E. 1. 
People ·v. North Fork Irr. D•, 331 Ill. 68; 162 N.E. 184. 

Amendments: ·soldier Creek Dr. & Sanitary Co. ·v. Ill. Cen. 
R.R. Co•, 323 Ill. 350; 154 N.E-. 153. 

·Sec. 5. Hearings-Findings: Any party whose lands are af

fected may appear for or against the petition and may present 
evidence in regard· thereto. The court h!l8-rs all objections and 

, determines whether the petition is sufficient as to ·signatures 
aRd ownership of land. The affidavit of 3 petitioners who are 
acquainted with the locality, stating that the requisite signa
tures-and the requisite acreage are represented in the petition, 
will be sufficient evide1,1ce for the .court. Deeds made for the 
purpose of establ:Lshing or defeating the petition are fraudulent 
and will not establish ownership. If the court finds the peti
tion is properly .signed, such finding is conclusive upon the 

landowners that they have assented to, the petition. If it fur

ther appears to the court that the proposed work will be bene
ficial in the drainage of land,.the .court appoints three .compe
tent persons as qommissioners, not more than two of whom are to 
be from the same county for an intercounty district. The coin
missioners lay out and construct . the proposed work. ·u the 
. court dismisses the. petitien, the .costs ·must be paid by the 
petitioners. (L. 1909, p. 182.) (Danaher·v. Phillips, 318 Ill. 
2D4; 149 N.E. 302.) 

Sees. 7, 8, and 9. Commissioners: The commissioners·takeoath, 
elect one of their members .chairman, and may elect a member as 
secretary. A majority of their nu~ber is a quorum for all pur
poses. 

Sec. lO. Commhsioners' report: The .. commissioners i111111ediately 
examine the land to be drained and the l·ands over which the 

works. are to be .COru[!tructed and report: (1) Whether the route 
and ·termini of the proposed drainage works are feasible and 

proper and, if they are not, what route will be feasible and 

proper; (2) the probable cost, including incidental expenses and 
the costs of the proceedings; (3) the probable anrrual cost of 
upkeep; (4) what lands will be damaged and the probable aggre
gate amount of such damage; (5) what lands will be benefited and 
whether _the aggregate amount of benefit will equal or exceed the 
cost of construction; (6) whether the proposed district set out 

in the petition will embrace all of the lands damaged or bene
fited and, if it does not, what additional lands will be so af
fected. In the event the petition is for the purpose of repair

ing and maintaining drainage works already constructed, the com
missioners report whether said work, with proper repair, can be 
made adequate, as well as the probable maintenance.cost and ag
gregate of benefits. They report also whether the annual bene
fits will equal or exceed the annual .costs and expenses, and 
whether the proposed district will embrace all benefit~ lands. 
The report is filed with the .clerk of court. (L. 1909, p. 182.) 

See: Constructton: England Pond Dr. D. v. Hurst, 344 Ill. 610; 
176 N.E. 733. 

Sec. 11. Dismissal of proceedings: If the commissioners find 
that the costs, expenses, and damages will more than equal the 
benefits, proceedings are dismissed at the cost of the peti
tioners. 

Sec. 12. Survey: Finding that the benefits will exceed the 
.costs and expenses, the commissioners have sul'Veys, plans, and 
specifications made and report the starting point, route, and 
terminus of the works and the portion, if any, which should be 
tiled. They file their report and conclusions thereon with the 
.court. 

Sec. 13. Plan--Boundaries--Inclusion: The .commissioners are 
not confined to the location, extent, or manner of construction 

proposed in the petition, but may locate and plan the works in 
such manner as to cause the least damage and the greatest bene
fit to the lands affected. Any plans may be altered upon appli-_ 
cation of an interested party or of the .commissioners, and ad

ditional work may be established by order of. the court. If the 
commissioners find that the plans will not embrace all of the 
land which will be benefited, or that they will include lands 
not.benefi~ed and not necessary, they may extend or .contract 

the boundaries ·so as to include or exclude such land; and the 
boundaries may be altered at any time before the adoption of 
the plan by the .court; provided that such change must not result 
in changing the majority of ·landowners holding the required 
acreage. Any person owning land .contiguous to the district may 
apply in writing to have.his land annexed. The .court will hear 
the application, and if it .is made after the general assessment 
of benefits the court will hear evidence and assess benefits or 
award damages and may. order the assessments paid in installments 
corl'esponding a5 nearly as possible to the time of the payment 
of. general assessments. Such assessments are liens like the 
general B.!lSessment. (L, 1913, p. 200.) 

See: People·v. North Fork D.D., 331 Ill. 68; 162 N.E. 184. 
Comrs. of Sangamori & Drummer D. D. ·v. Houston, 284 Ill. 406; 

12D N.E. 253 • 

Sec. 1~. Filing report-Contesting confirma~ion: After the 
appointment of the .commissioners, the matter is adjourned until 
the day fixed for the filing of their report. There may be 
further continuances ·to a day certain, of which all interested 
parties must take notice. Upon filing of the report, the .court 
fixes a day not less than 10 days nor more than 4 weeks there
after for a hearing thereon- If the .commissioners have recom
mended that additional lands be included in the district, the 
owners of said lands are given notice by the commissioners in 
accordance with section 3 of this 'Act. At the· hearing all 
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persons may appear and contest the confirmation of the report 

or show that additional drains or other works should be con

structed or that the report should be modified in any particular. 
They may offer competent evidence in support of their conten

tions. The report of the commissioners is prima facie evidence 

of the facts therein set forth. (L. 1909, p. 182.) 

See: Sproul v. Springman, 316 Ill. 271; 147 N.E. 131. 
People v. Darst, 285 Ill. 533; 121 N.E. 159. 
Burrou@1s v. Donner, 282 Ill. 299; 118 N.E. 400. 

Sec. 15. Confirmation of report: If the court be of opinion 

that the objections are not well taken or if no objections are 

made, it will order the report to be confirmed. Otherwise the 

court will modify the report to conform to the equities. The 

court may make specific directions as to the manner in which a 

report must be revised and may make all necessary orders in the 

premises. If the report is referred back to the commissioners 

for amendments, it must be for a c~rtain day on which the 
amended report must be filed. 

Sec. 17. Order of confirmation--Appeal: If after hearing all 

. hjections and all applications for the annexation of other 

lands, the court finds that the drainage or levee district 

should be organized, then an order is entered in the form set 

forth in the statute, organizing the district. Upon entering 

such ·c, ··)p- th" district bec.omes organized by the name set forth 

in the p· "i tion ,, .. · '1 the boundaries fixed by the order con

firming the commissio·•e•·s' renort, and it is thereafter a body 

politic and corporate ·;;i tl-) n'rpetual. s· ,ccession. Appeal may be 

taken from the order to the supreme court by any party affected. 

The reversal of such order on appeal does not impair nor invali

date the organization as to those oth persons not appealing, 

nor may the appeal delay the work insofar as it affects their 

lands. Other owners may thereafter be brought into the district 

and assessed under sectioos 58, 60 and 61, when their lands 

should properly be included in the district. (L. 1935, p. 706.) 

See: Construction and application: Maulding v. Skillet Fork 
River Outlet Union Drain D., 313 Ill. 216; 145 N.E. 227. 

Jurisdiction: Okaw Valley D.D. v. Springman, 345 Ill. 400; 
178 N.E. 64. 

People v. Ehler, 338 Ill. 67; 170 N.E. 1. 

Appeals: Seger v. Beardsworth, 348 Ill. 619; 181 N.E. 351. 
People v. Zoller, 337 Ill. 362; 169 -N.E. 228. 

Sees. 17-a to 17-e. Consolidation--Petition: Any two or more 

districts organized under any act may consolidate and organize 

as a single district in the following manner: 1\henever one

tenth of the adult owners of lands within the proposed consoli

dated district, and who in the aggregate own one-fifth in area 

of the lands in each of the existing districts that are to be 

included in the consolidation, they sign a petition and file it 

with the county clerk of the county in which a majority o:f the 

land of the proposed consolidated district is situated. The 

petition sets o~t the name of the districts to be consolidated, 

the reasons for the consolidation, the boundaries o:f the pro

posed consolidated district, and a general description of the 

works proposed to be constructed and maintained. The petition 

also requests the appointment of commissioners for the consoli

dated districts. (L. 1929, p. 371.) Sec. 17-b: Notice is given 

in the same manner as for the 'organization of the original dis

tricts, and names the districts to be consolidated and describes 

the works to be constructed, repaired, or maintained. Sec. 17--c: 
The court holds a hearing in the same manner as for original 

organization under section 4. The court determines whether the 

petition is properly signed under section 17-a; whether adult 

landowners owning in the aggregate more than one-half the total 

acres of land in the _proposed consolidated district favor the 

consolidation; whether the districts to be included in the con

solidation are contiguous; and whether the consolidal;ion will 

be beneficial to a majority of the landowners in such consoli
dated district. Failing to :find any of these requisites, the 

court will dismiss the petiti_on at the cost o:f the petitioners. 

Finding all o:f the requirements met, the court enters an order 

dissolving the several existing districts and consolidating 
them into a single district having the name prayed for in the 

petition for consolidation. The court then appoints three cor
missioners and the consolidated >tlstrict thereupon becomes 

organized as a district with the rights and duties of any other 

district. (L. 1929, p. 271.) Sec. 17-d: If any of the districts 

merged in the consolidated district have outstanding bonded or 

other indebtectness, any flmds in its treasury must be used to 

retire such indebtedness. If such flmds be insufficient, the 

indebtedness is paid from funds derived from any special assess

ment theretofore made. If the flmds are still insufficient, the 

court may authorize the commissioners of the consolidated dis
trict to make a special assessment against the lands of the 
debtor district to be used only for the payment of such indebt

edness. Sec. 17-e: Consolidation does not affect the bonds, con

tracts, nor assessments of a district, all o:f which are taken 

over by the consolidated district; andall assessments collected 

are paid over to the consolidated district for the payment of 

such obligations o:f the debtor district. 

ORGANIZATION~Officers 

Sec, 61. Commissioners appointed: On the first Monday in 

September in districts heretofpre or hereafter organized, the 

county court appoints three commissioners for each district, 

one commissioner to serve one year, one to serve two years, and 
one to serve three years :from the date of the· first appointment 

under this section. Thereafter the court appoints one com

missioner for each district each year to serve three years and 

until his successor is appointed. However, the court must ap

point only such persons as have been petitioned for by adult 

landowners representing a majority of the acreage in the dis

_trict; provided, that the petition is filed on or before the 

first day of September. If the petition is not filed, the 

court, within 10 days after September 1, will appoint some suit

able person as commissioner without any petition. After the 

works have been fully completed, the court may appoint just one 

commissioner for the district for a term of three years, who 

will have all o:f the powers o:f the three commissioners provided 

for. 1\henever, upon petition o:f landowners, it appears that 

additional work is needed in the district, the court may again 

appoint three commissioners. (L. 1913, p. 260.) 

ORGANIZATION--Powers 

Sees •. 26 to 28. Powers•of commissioners: Upon organization, 
the district in its corporate name by its commissioners may sue 
and be sued, make contracts, and perform all acts necessary for 
the purposes of this statute. Sec. 27: After confirmation of 
the assessment roll and before any collections are made, the 
commissioners appoint a treasurer who may not be one of their 

number. He gives bond to the state, for the use of all inter

ested persons, in a sum not less than twice the amount of the 

assessments that•may be in his hands during his term o:f office. 

Sec. 28: The treasurer's term is for two.years. He may be 

removed by the court upon application of a majority o:f the 

commissioners. The commissioners fix his compensation before 

appointment. The treasurer may pay out no money except upon 

order of the commissioners, and must keep proper books and 

records. 

See: Powers in general: Turner v. Hunt D.D., 87 F. (2d) 167. 
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Sec. 36. LettIng contracts: The commissioners are empowered 

to do all necessary acts in the construction of the district 

works or in enlarging, cleaning, and maintaining same. Where 

the ·work is the construction of a princ.ipal work costing more 

than $500, contract must be let to the lowest responsible bidder 

after advertisement. The commissioners may not be interested in 

any contract. No work constructed hereunder may impair the use- . 

fulness of any bay or harbor connected with a navigable stream. 

Sec. 37. Powers of commissioners: The commissioners may use 

money collected from assessments for the purpose of compromising 

suits arising under this act and may employ necessary agents and 

attorneys for conducting other proceedings. They may also use 

such assessments for construction, maintenance, and repair, with 

approval of the court. Additional assessments may be levied 

when it appears to the court that previous assessments have been 

inaaequate. When it becomes necessary to raise funds in order 

that ariy district may avail itself of financial assistance from 

the United States, it may be done on petition from a majority 

of the landowners representing at least one-third in area or 

from one-third of the adlll t landowners representing a maj0.r 

portion in area. Or the commissioners may file petitionvto the 

court ·in the manner prescribed in section 3 and the- court will 

impanel a jury to make the additional assess)l!ent necessary. 

(L. 1917, P• 367.) 

See: Eldred Dr. & Levee D. v. Wilcoxson, 365 fll. 249, 6 N.E. 
(2d) 149. 

~n re Meredosia Levee & D.D., 301 Ill. App. 619, 22 N.E. 
(2d) 774. 

Farrow v. Edred Dr. &. Levee D., 359 Ill. 347, 194 N.E. 515. 
Turner v. Hunt D.D. (U.S.C.C.A., Ill.) 87 F. (2d) 167. 

Sec. ~0. Removal of commissioners: The court may for good 

cause remove any commissioner appointed by it, and fill the. 

vacancy. (L. 1885, p. 108.) 

Sec. ~1. Report by commissioners: The commissioners, when 

required by the court and at least once a year, make a report 

showing collections and disbursements. The court sets the time; 

not more. than 3 weeks after the report is filed and gives 10 

days notice thereof, for a hearing on the report at which time 

objections thereto may be presented. The court may require the 

commissioners to present evidence in support of the report. 
Upon failure of the commissioners or . the commissioner to make 

such report, the court, upon application of an interested party 

or on its own motion, may remove such commissioners from office. 

(L. 1885, p. 108.) 

Sec. ~2. Commlssl.oners 1 meetings: The commissioners hold 
their meetings in the county or counties where the district is 

situated. They receive *5.00 per day traveling expense while 
on the business of the district. 

Sec, ~6. Entry upon lands: The commissioners from the time 

of their appointment may go upon any lands in. the district ft>r 

the purpose of making surveys and drainage plans and for con

structing the proposed works. Any person preventing them is 

subject to fine. 

Sec. ~9. Justice of the Peace's jurisdiction: When the cost 
of the proposed work will not exceed $2,000, the petition may, 
if the petitioners so elect, be filed with a Justice of the 

Peace in the county where the land to be affected or the major 

portion thereof is situated. All proceedings may be had before 
the Justice of the Peace, who performs all the duties prescribed 
for the county .clerk in case the petition is filed before the 

court. The Justice of the Peace does not ha'Ve jurisdiction to 
hear objections to the B;SSessntent roll confirmed by the jury. 

Such objections are filed within 10 days by the Justice of the 

Peace or the commissioners with the clerk of the county court. 

(L. 1885, p. 108.) 

See. 57-a. Exclusion: When contiguous lands which cannot be 

benefited by the system of drainage are included in an organized 

district, such lands may be detached from the district. The 

landowner or the commissioners may file a petition in the county 
court where the district was organized, giving a description of 

the land and stating that it is to the best interests of the 

district or 'the owner that the said land be detached. The peti

tion must be sworn to and have two affidavits of credible 

persons attached, and must give the name of all owners of lands 

to be detached who are not residents of the county in which the 

petition is filed. It nrust also be accompanied by a map showing 

all lands in the district and the lands which it is sought to 

detach. The court, after notice, holds a hearing on the peti

tion and interested parties may appear and present objections 

.thereto. If the court finds that the lands are within the 

boundaries of the district, that they are contiguous, lie wholly 

outside of the lands in such district which are benefited, and 

that the land cannot be benefited by the system of drainage, it 

will enter an order detaching saJJJe from the district. All 

changes so . made must be shown upon a map and recorded in the 

drainage record. (L. 1925, p. 359.) 

Sec. 58, Subdistricts: If, after construction, the commis

sioners find that portions of the district need more complete 

drainage, they make a special report thereon and organize a 

subdistrict without the necessity of a petition by landowners. 

Upon written application of affected landowners who are a ma

jority in number and own more than one-third of the land, or . . 
who own a major portion of the land and constitute one-third or 

more of the landowners affected, it is the duty of the commis

sioners to examine such lands and make a special report thereon. 

The commissioners may pay necessary expenses not to exceed $500 

from district funds. Hearing is had on the special report after 

notice, and if it is approved by the court, a special assessment 

of benefits and daJJJages to said land is made in the same manner 

as the original assessment; provided, if the district does not 

own a pumping plant, the annual benefit assessed may not be more 

th8l1 30 cents per acre. Special assessments are kept in a sepa

rate fund. Bonds may be issued against them. (L. 1929, p. 375.) 

See: North Wichert D.D. v. Chamberlain, 340 Ill. 644, 17:'1 N.E. 
90. 

Subdistrict #1 of. Feehanville D.D. v. Katz, 342 Ill. 395, 
174 N.E. 384. 

Village of Mt. Prospect v. Reese, 342 Ill. 216, 174 N.E. iS. 

Sec. 65. Outlet districts: ·When any river or stream con

stitutes a common outlet for two or more organized drainage 

districts and also the outlet for the drainage of lands not 
organized, and when it will benefit both kinds of land, an out

let drainage district may be organized under this Act to deepen, 
widen, straighten, or improve such stream or water course, and 
all lands benefhed may be included in such district. Any 

allegation that such lands ar_e already included in a drainage. 

district is not a valid objection to their inclusion. (om
missioners may be appointed with like powers 8s other drainage 

commissioners. Such assessments may be levied on the land 

benefited, but solely for the purpose of widening, deepening, 

straightening, or improving the channel of said stream or water 
course. The outlet district may acquire rights-of-way for its 

improvement in the same manner as drainage districts. Such 

district must pay just .compensation for anyof the works of an 

organized drainage district that they may 9ainage or appropriate. 

(L. 1917, p. 365. 

See: Maulding v. Skillet Fork River Outlet Union D.D., 313. Ill. 
216; 145 N.E. 227. 

Sproul v. Springman, 316 Ill. 271; 147 N.E. 131. 
People v. Holmes, 348 Ill. 204; 180 N.E.· 780. 
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Sec. ~. Districts by mutua I agreement: Owners of land re

quiring combined drainage and protection from overflow may form 

drainage and levee districts by mutual agreement of their own, 

by an instrument in writing aclmowleaked 1Uld recorded in the 
drainage record. They may also ask the county court to appoint 
three commissioners whcse powers will be the same as the com

missioners of organized drainage districts, and the agreement 

may include the names of the des ired commissioners. (L. 1927, 

P• 422.) (Fautch v. Zempel, 332 ·r11. 192; 163 N.E. 546.) 

Sec. 75. lnclu=!ion of benefited lands: Drainage districts 
under this act, where the works included the construction of 
levees arrl the installation of pumps, may include within their 

boundaries all lands protected by reason of the levees and pump
ing plants regardless of whether any of the lands are included 
in any other organized district, theworks of which consist only 

of ditches and drains and do not include levees arrl pumping 

plants. (L. 1919, p. 455.) 

FINANCING.-As.sessments 

Sec •. 18. Assessment of benefits and dalll&ges-Assessment roil: 
After ~he order provided for in SE:ction 17 has been signed, the 

commissioners proceed to acquire rights-of-way and releases of 
damages by agreement as far as possible. They prepare the 

Comniissioners' Roll of Assessments arrl Benefits, which shows 
t_he amount of benefits assessed against each tract, the number 
of ·acres therein, the amount of any damages allowed to each 

tract; and, if directed by the court, an assessment of the 

"annual amount of benefits"· thli.t each tract will receive by the 
maintenance and operation of the works. All railways, highways, 
and municipal corporations are included. 

See: Sangamon & Drummer<D.D. v. Houston, 284 Ill. 406; 120 N.E. 
253. 

Comrs. of McGee Creek etc. v. Wabash Ry. Co., 319 IlL 379; 
150 N.E. 259. 

North \'!!chert D.D. v. Chamberlain, 340 Ill. 644; 173 N.E. 
90. 

People v. Ch. & E.I. Ry. Co., 315 Ill. 536; 146 N.E. 440. 
Cache River D.D. v. Douglas, 337 Ill. 540; 169 N.E. 726. 

Sec. 19. Filing roll-Hearing: Upon filing the roll with the 
clerk of court, the commissioners give 10 days notice of the 

time and place where they will appear before the same court in 
which the petition was filed for the purpcse of having a jury 

impaneled in accordance with section 6 of an act entitled "An 

Act to Provide for the Exercise of the Right of Eminent Domain," 

of April, 1872, arrl for a hearing before the jury of all ques

tions of benefit arrl damage. 
Upon the hearing the commissioners arrl all other interested 

persons have the same ·right to challenge jurors as parties in 
other civil cases in the county courts. The jury being properly 
sworn, the commissioners· present and file the assessment roll 
as their claim against the several tracts of lam in the dis

trict and su?h filing makes out a prtma facte case. All parties 

to the proceedings are permitted to present competent evidence 
as to the benefits or damages. Thereupon the court instructs 
the jury as to the law am the form of their ·verdict. 

See: Evtdence: Beaver Pond D.D. v. Gray, 341 Ill. 66, 173 N.E. 
115. 

Jury: Indian Creek D:D. #2 v. C.B. & Q. Ry. Co., 295 Ill. 
339, 129 N.E. 105. 

premises, nwnber of acres, and amount of benefit assessed or 
damages allowed against each tract and each railroad, highway, 

or municipal corporation. Thereupon the court confirms the 
verdict arrl enters judgment thereon, which judgment is a lien 
upon such lands until paid. Appeal is allowed to the county 

court as in appeals from writs of error in proceedings for the 
sale of land for taxes. The granting of an appeal to any one 

or more persons does not operate to defer the collection of the 

judgment in other cases. When the appeal is decided in favor 
of the district, the court orders the judgment so rerrlered to 

be made a part of the original judgment. 

See: Hunt D.D. v. Harness, 317 Ill. 292, 148 N.E. 44. 
Bay Bottoms D.D. v. Cache River D.D., 29o Ill. 301, 129 

N.E. 152. 
People v. North Fork Outlet D.D., '331 Ill. 68, 16~ N.E. 184. 
Gray v. Beaver Porrl D.D., 334 Ill. 383, 166 N.E. 90. 

Sec. 21. Assessment on benefits for repair: The amount as
sessed for keeping the works in repair in. any one year may not 

in the aggregate be greater than the amount that would be pro
duced by 30 cents per acre on all of the larrl in the district. 

In case such assessment is not made at the time of organization, 

it may be made' thereafter in the same manner 8.s additional 
assessments are made. Where the amount of benefits assessed 
and the assessments for repair .are insufficient to complete the 

work, the"annual amount of benefits".assessed, after all neces
sary expenses of maintenance for any year, may be applied to 

complete the works when required for protection from overflow, 
or to pay interest on notes or bonds issued under this act. 

(Brooks v, Hatch, 261 Ill. 179, 103 N~E. 745.) 

Sec. '22. Assessment of benefits and da•ages: The jury must 
award and assess the benefits arrl damages against each tract· 
separately in the proportion in which such tract will be bElne

fited or damaged. No .land may be assessed for benefits greater 
than its proportionate share of the cost of the work and the 
expenses of the proceedings, nor· in any greater amount than it 

will be benefited. When directed by the commissioners or the 
court impaneling the jury for the assessment. of any additional 

benefit or damage, or to ·make assessments in favor of or against 

any one or more tracts, the jury may consider prior assessments 
that have been voided by omission or er.ror or irregularity of 
the proceedings and may include them with· other assessments. 

See: Assessment tn General: People v. North Fork Outlet D.D., 
331 Ill. 68, 162 N.E. 184. 

Object tons to Assessments: People v. Allen, 330 Ill. 433, 
161 N.E. 867. 

Sec. 23. Payment in installments-Bonds~Lien: At the time 

of confirming the assessments, it is competent for the court to 

order their payment in installments in such amounts arrl at such 

times as will li>e convenient in the construction of the works or 

for the payment of bonds .issued. Otherwise the assessments be

come due within 30 days after the confirmation. The installments 

bear interest not to exceed 6 percent from 30 days after con

firmation. Landowners may anticipate payment of the assessments· 

and interest; provided that, in case bonds have been issued, 

satisfactory arrangements can be .made with borrlholders for pre

mature retirement of a corresponding amount thereof; arrl that 

such payment will not cause a shortage of funds for the payment 

Sec. 20. Organization of jury-Verdict: The jury, if re- of interest or principal on maturing bonds. The court may di-

quested so to do, examines the larrl and ascertains the benefits 
which will accrue arrl the damages which will be sustained by 
each tract. When directed by the court, they ascertain the 
"annual amount of benefits" to each tract by reason of the main
tenance and operation of the pr~posed. works. The jury !"ake out 

.their verdict· showing the name 'of the owner, description of the 

rect that interest on deferred installments shall be c·ollected 

yearly in advance. 
Assessments are a l.ien upon the land assessed the same as 

other taxes, which lien continues until paid. The prooeedings 

in the court are sufficient notice of such lien. When all as
sessments are paid, the treasurer of the county issues a release 
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in full discharge from a.ll further liability, which release ma.y 
be recorded in the cmmty where the lands are situated. 

See: Lincoln Lansing D.D. v. Stone, 364 Ill. 41; 2 N.E. (2d) 
885, [L. 1939 (July 22) p. 527.] 

Prange v. O'Meara, 368 Ill. 362, 14 N.E. (2d) 220. 
Turner v. Hunt D.D. (u.s.c.c.A., Ill.) 87 Fed. (2d) 167. 

Sec, 2~. Amount of annual benefits-When payable-Proceed
ings: Annual benefits assessed for repairs are due September 1 
of each year and are a lien from and after confirmation of the 
report. The court requests a report from the commissioners as 
of July 1 each year on the condition of the works and an esti
mate of the amount necessary to keep the works in repair and 
pay expenses for the coming year. If the entire arulUal assessed 
benefit is not needed, then the court fixes the amront to be 
paid and the excess is remitted and may not thereafter be col
lected. 'lhe amount fixed by the court lllUSt not in the aggregate 
amount in any one year to more than a levy of 30 cents per 
acre on agricultural lands, $3.00 on lands of industrial or 
public nature, $1.00 on lots or improved land with buildings, 
and 25 cents per lot on vacant lots plotted as subdivisions. In 
case· the land is in danger from overflow, if any part of the 
annual benefits has been remitted as above, the commissioners 
may borrow money to be used for protective purposes on the 
"annual amount of benef~ts" to become due the first of September 
following, and may give notes of the district therefor a·t 6 
percent interest and running not more than one year. The report 
and estimates of the commissioners as to the amount necessary 
for the coming year must be made by the first Monday in July. 
(L. 1923, p. 507 .) 

See: People v. Candy, 296 Ill. 263, 129 N.E. 728. 
Brooks v. Hatch, 265 Ill. 346, 106 N.E. 956. 

Sec. 29. Interest on assessment installments: \\hen assess

ments are payable in installments, they bear interest from 30 
days after confirmation of the assessment roll until paid. Such 
interest may be collected as part of the assessment. Where no 

bonds have yet been issued, the commissioners may, under the 
direction of the court, awly the collected interest to con

struction and maintenance or other expenses and indebtedness. 
(L. 1939, p. 527.) 

Sec, 31 • Notice of assessment: After receiving a certified 
copy of the assessment roll, the commissioners or the treasurer 
immediately give notice by publication for three weeks in the 
manner required in section 3. The form of the notice is set 

out in the Act. Where the assessments are paid in installments, 
similar notice is given after each installment becomes due. In 

the case of the "annual amount of benefits," notice must be 
given immediately after the first day of September in each year. 

Notice may also be given by mail in the form prescribed in the 
Act. (L. 1933, p. 498.) 

See: Sufftctency of nottce: Stack v. People, 217 Ill. 220, 75 
N.E. 347. 

Sec. 32. Delinquent assessments: Assessments not paid on or 
before the date given in the notice become delinquent, and the 
treasurer will certify same to the collector before the lOth of 
the next March. A separate return is made for each county in 
the district. 'lbe collector then proceeds to collect same by 
sale of the property in the same manner as for delinquent county 
and state taxes. 

Sees. 33 to 33-b-1 ,2,3. Enforcement of payment: On failure 

to pay any assessment or installment thereof, before the annual 

sale of delinquent lands for taxes, the commissioners may file 
a petition in the circuit court of the county in which the lands 
are situated. for. a foreclosure of the ·uen thereof in the same 

manner as mortgages are foreclosed. Any decrees of the court 

may be enfo.rced and collected as other judgments of the same 
court. The right of redemption exists for two years. Statutory 

notice must be given by the purchaser of such property to in
terested parties. (L. 1931, p. 527.) Sec. 33-b: The drainage 
district 1 tself may be the purchaser at a foreclosure sale or 
they may purchase lands on which taxes are delinquent at any 
general tax sale. Lands so purchased or deeded by the owner may 
be rented or sold by the commissioners of the district under 
order of court. (L. 1933, p. 506.) Sec. 33-b-1, 2, 3: When 
assessments have remained delinquent for six months, the com
missioners may apply for appointment of a receiver to collect 
the returns from the delinquent lands for the purpose of paying 
the delinquent assessment with penal ties and costs. The form 
of the procedure is set out in the statute in detail. (L. 1935, 
p. 759.) [Hunt D.D. v. Schwerer, 369 Ill. 330, 16N.E. (2d) 737.] 

Sec. 39. Damages: Damages over and above benefits are payable 
out of the am01mt assessed against other lands and must be paid 
or tendered before entry upon the damaged land for the purpose 
of construction of the works. 

Sec. ~3. Pet it ion to be relieved of assessments: Upon peti
tion by a landowner to be relieved of any assessment for the 
reason that his land has never been subject to overflow and has 
never been overflowed by the highest known water, or that the 
assessment is too high and that no bonds have been issued Ml.ich 
are a lien on such assessment, and praying to be released from 
the assessment, the court, after 10 days notice, hears such 
application and amends the assessment roll in cooformity with 
the facts found. A copy of the order is referred to the com
missioners for correction of their copy of the assessment roll 
to conform. The petition must be filed within one year after 
confirmation oC the assessment. 'Ibis section does not apply to 
districts organized to establish a combined system of draiTiage 
independent of levees. (L. 1933, p. 507.) 

See: Wissler v. Mud Creek D.D., 300 Ill. 350, 133 N.E. 331. 
Akker v. Cat Tail D.D., 349 Ill. 433, 182 N.E. 630. 

Sec. 53. Roads, street, etc.-Assessment: Affected roads, 
streets, raHroads, bridges, and culverts may nave assessments 
of benefits or damages as provided in this cha}:iter. (L. 1909, 
p. 182.) [Lincoln-LansfDg D.D. v. Stone, 364 J!ll. 41, 2 N .E. 
(2d) 885.] 

Sec. 56. Assessing benefited lands outside of district: \\hen 
the owner of lands lying outside an organized district makes 
connection with the drains within said district, he is deemed 

to have made voluntary application to be inclt!ded within the 
· district. 'lbe commissioners may file a complaint with the 

county court or Justice of the Peace, describing the connection 
of said land with the system. Thereupon, after notice, the 
court 'or Justice of the· Peace hears the complaint and if judg
ment be rendered in favor of the district, such lands shall be 
considered a part of the district and thereafter be assessed. 

See: People v. North Fork Outlet D.D., 331 Ill. 68, 162 N.E. 184. 
Minnie Creek D.D. v. Streeter, 327 Ill•· 236, 158 N.E. 383. 

Sec. 59. Void assessments: Where assessments are voided by 

error, ommission, or lack of proper notice, the commissioners 

may file a petition with the court against the owner of the land 

irregularly assessed and have the defects cured in the resulting 

action and the assessment made valid.. (L, 1885, p. 108.) (Hayes 

Branch D.D. v. Ill~ Cen. Ry. Co., 290 Ill. 124, 124 N.E. 819.) 

FINANCING-Bonds 

Sec. 38. Power to borrow money: The commissioners may borrow 

money not exceeding 90 percent of the assessments unpaid at the 

time of borrowing, for the purpose of construction or of payment 

of lawful indebtedness, and may secure the same by notes or 

bonds bearing interest. at not exceeding 6 percent and running 
not more than one year after the last installment of the assess
ments on accotmt of which the money is borrowed shall become 



524 CENSUS OF DRAINAGE: 1940 
due. Such notes or bonds constitute a lien on the assessments. 

The court may, upon petition of the commissioners and after 

notice and hearing, authorize the borrowing of money .in excess 

of 90 percent of the unpaid assessments. (L 1927, p. 425.) 

(Broadway l:lan·k v. McGee Creek Levee & D .D., 292 Ill. 560, 127 

N.E. 165.) 

Sec. 38-a. Power to borrow money: The court having jurisdic

tion is authorized to extend the time of payment of assessments 

or any installment, and to refund the bonds of the district. 

Bonds not due may be refunded only when the owners thereof ag'ree 

to surrender same for refunding bonds or to accept payment in 

cash at not more than par and interest to date of payment. When 

less than all of the bonds are to be refunded, only the propor

tionate part of the assessment out of which the refunded bonds 

are to be paid may be extended. The court may change the number 

of installments into a greater or less nwnber than was originally 

provided in the order of confirmation, but may not extend the 

time of payment of any assessment or/ installment thereof beyond 

forty years from the date of the order providing for the refund

ing. The commissioners on their own motion may, or upon petition 

of owners assessed at least 25 percent of all the then unpaid 

assessments shall, file a petition with the court asking exten

sion of payment of assessments. Elaborate details of the pe

tition are set out in the statute. The court holds a hearing 

on the petition after notice, and makes such order of extension 

of payment as the circumstances require. The delivery of any 

refundfng bond must be simultaneous with the surx:ender of a like 

amount of old bonds. Provision is made in detail for withdrawal 

of assessments theretofore certified as delinquent when the time 

of payment has been extended by the order of the court. The 

commissioners are authorized to obtain loans from the United 

States subject to court approval. (L 1934, 3rd Special Ses

sion, p. Hl5.) 

Sec, 38-b. Mortgaging district property: The commissioners 

are authorized to mortgage real estate and pumping equipment to 

the Federal government or to any individual or corporation for 

securing a loan to be used for reconstructing, enlarging, or 

improving such pumping or other worl<s. (L. 1934, p. 198.) 

DRAINAGE FOR AGRICULTURAL PURPOSES 

(Act of June 27, 1885) 

!--Township Drains 
II--Special Drainage Districts 

I--TOWNSHIP DRAINS 

ORGANIZATION--Petition 

Sees. 82 and 83. Highway commissioners as drainage commis

sioners: The commissioners of highways in each town in the 

several counties under township organization are the drainage 
commissioners for all d1"ainage districts in their respective 

towns. They are known as the Drainage Commissioners of District 

No. __ in the Town of _____ ., County of ___ , State of Illinois, 

and by that name are a body politic. (L. 1885, p. 77 .) Sec. 

83: The town clerk is the clerk of the commissioners of all dis

tricts lyir>g wholly within the town, and of all union drainage 

districts of which the major portions lie within the town. He 

keeps the "drainage record." All elections, notice of which is 

required to be given to the landowners, must be held within the 

district. (People v. Carr, 231 Ill. 502, 83 N.E. 269.) 

Sec, 8~: The supervisor of the town is treasurer of the dis

trict. When the district is in two townsc, the supervisor of the 

one designated by the commissioners is the treasurer. .In all 

special drainage districts the county treasurer is the treasurer 

of the district. The treasurer of the district, except when he 

is the county treasurer, gives bono for double the amount of 

money likely to come into his hands. (L. 1885, p. 77.) 

Sees. 85 to 90. Owners may drain: This section declares the 

right of landowners to drain their lands in the general course 

of natural drainage, and when such drainage is wholly upon the 

owner's land he is not liable for damage therefrom. (Inlet 

Swamp D.D. v. Mehlhausen, 291 Ill. 4.59c, 126 N.E. 113.') 

Sec. 86: When ne.cessary to continue drainage through the 

lands of others by properly constructed works, and an agreement 

cannot be had with the other owners, a summons will issue from 

any Justice of the Peace and proceedings will be had thereon as 

in other civil suits before Justices of the Peace. Sec. 87: The 

Justice of the Peace or a jury, if one is impaneled, hears the 

evidence, and if the water would be carried into a natural water 

course, they find for ths plaintiff, assessing only the damage 

which would be occasioned by entering the premises to construct 

the drain. Sec. 88: If after judgment the plaintiff wishes to 

abandon the proceedings, he enters that fact on the docket and 

pays all .costs. Sec. 89: Bond must be given when the action is 

commenced to pay all costs and damages awarded. Sec. 90::- At the 

time of entering the suit the plaintiff must file a map or 

sl<etch of lands to be drained and through which the drain has 

to pass. If judgment is in favor of the plaintiff, the plat and 

all papers are recorded by the town clerk in the "drair_lage 

record. 11 

Sees. 92 and 93. Combined drainage: When a system· ·f combined 

drainage in a single town is involved, a petition is presented 

to the town clerk, ·signed by a majority iri number or the adult 

owners of lands affected who must be the owners in the aggregate 

of more than one-third of the land, or by the owners of a major 

part of the. land who .constitute one-third or more of the owners, 

setting forth the boundaries. The petHion states that com

bined drainage is necessary to protection from overflow as well 

as to drain. The names of the owners and the amount of the land 

owned by each must be stated. Sec. 93: The petition is filed 

with the town .clerk, who, within five days·, gives notice in 

writing to the commissioner of highways of the town. If there 

are only two parties, they both are notified. If more, notice 

is by posting in three public places in or near the district. 

The notice sta:tes that a meeting will be held not less than 

8 nor more than 15 days after said notice, for the purpose of 

organizing the district. (L. 1888, p. 77.) 

Sec. 9~. Hearing: At the hearing the commissioners determine 

whether the proceeding is in proper form-as to signatures to the 

petition. The affidavits of two or more credible signers of the 

petition are prtma {acte evidence that the petition is in proper 

form. All persons signing"the petition have thereby aclmowledged 

the necessity for organizing· the ·district. Any landowner not 

signing the petition may appeal and .contest any statement there

in. Any landowner may sign the petition at any time. 

Sec. 95. Commissioners view premises-Survey: If the .com

missioners find in favor of the petition, they adjourn the 

meeting for not less than 8 nor more than 15 days and make 

public announcement thereof. In the meantime they go upon the 

lands and personally examine them, and they have power to employ 

a .civil engineer to prepare for them a report with plat and 

estimates of .cost. (L. 1885, p. 77.) 

Sec. 96. Organization: At the adjourned meeting the .commis

sioners examine the report of the .civil engineer. They have 

power to change the boundaries so as to include or exclude land 

as may be proper. They may permit additional signatures to the 

petition to the end that a majority of the owners who own one

third or more of the land, or the owners of the major part of 

the land who .constitute one-third or more of. the owners, shall 
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have si.gned the petition. The commissioners make findings of ducted like civil cases. Service is made by the constable, but 

facts in writing, which findings are recorded by the clerk and 

are conclusive. If it appears that the lands of the district 

will be benefited for agricultural and sanitary purposes by -the 

construction of a drain or a combined system of drainage, they 

so find unless the cost will exceed the benefits. If two-thirds 

of the landowners owning more than one-half of the land still 

where owners are unknown or nonresident the notice is by publi

cation. The commissioners have the right to commence the pro

ceedings in the county court at any term. Sec. 102: The jury 

hear the .evidence and return their verdict for the amount of' 

damages found. If in favor of' the owners, the Justice of the 

Peace or county judge enters Judgment therefor, which judg-

desire to form the district and so indicate by not withdrawing ment is conclusive. A certified transcript of the proceedings 

their names from the petition, the commissioners enter on their 

record an order in writing organizing the district. Each dis

trict is designated byanumber and the name of the township and 

county and the State of Illinois. The commissioners then cause 

a map of said district to be made showing the boundaries, which 

map is filed with the drainage papers. 

Sec. 97. Effect of organization--Election: Upon organization, 

the duties of the commissioners of highways cease as soon as a 

drainage commissioner has been elected and qualified. The town 

clerk calls an election in each district in his township by 

giving 10 days notice by postin~. Elections Rre held on the 

second Saturday of March in each year. Should the town clerk 

fail in this duty, election shall be held upon demand of the 

drainage commissioners (commissioners of highways) or any in

terested party. In the first election three commissioners are 

elec~ed for one, two, and three-year terms respectively. Every 

adult owner of land within the district is a qualified voter, 

and is eligible for commissioner if he is a resident of a county 

in which any part of the district lies. Drainage district 

elections are conducted like school elections. Commissioners 

of highways act as judges and clerk. of the first election, and · 

thereafter the drainage commissioner acts in those capacities. 

In the absence of the· commissioners the electors present may 

select judges and clerks. The vote is canvassed immediately 

after closing the polls and specific directions therefor are 

set out in the statute. The return is made to the town clerk, 

who records the same. Commissioners take oath of office and 

must be known by the name of the district; that is, Commissioner 
of District No. __ in Township ___ , in the County of _____ , 

. ana State of Illinois, and by that name are a body politic and 

corporate with the usual powers of corporations. Vacancies in 

·the •offtce ·of c-0mmissioner are filled at an election called by 

the ·remali.n.ing commissi-oners. (L. 1935, p .• 755.) 

'Sec. 99. Out.! ets: Upon organization, the drainage commis

sioners go on the land and determine the system of drainage. 

Preference is given to tile drains where feasible. If open 

drains are necessary, they follow t)1e boundary lines of' sepa

rate tracts at right angles or parallel as the case may be 

unless drainage would be impaired thereby. An engineer is em

ployed to report in writing with maps and profiles and estimates 

of cost, 1:111less the district is very small. These papers are 
recorded in the "drainage record" in the clerk'·s office. (L. 

1885, p. 77.) 
Sees. I 00 to 102. Right-of-way: The com1nissioners procure 

rights-of-way by agreement if possible, with releases in writing 

which are a perpetual bar to the grantor for damages on account 

of the coostruction of the works. However, if the commissioners 

must pay damages by virtue of a verdict of a jury, other owners· 

must receive equitable damages notwithstanding any release they 

may have signed. Releases are recorded in the "drainage 

record." Sec. 101: Failing to acq!Jire rights-of-way by agree

ment, the commissioners apply to a Justice· of the Peace for a 

ventre ·for a jury to a..<Jsess the damages. The Justice of the 
Peace issues a ventre for six disinterested landowners to ap

pear at his office at a. stated time not less than 5 nor more than 

15 days from the filing of tj'le application. The case is con-

is recorded in the "drainage record." 

Sec. 103. Classification of lands: As soon as the plans for 

the works have been determined, the commissioners make special 

assessment of benefits by classifying the lands in 40-acre 

tracts according to the legally recognized subdivisions, on a 

graduated scale and to be numbered according to the benefits 

that will be received. The tract of land that will' receive the 

most benefit is marked 100 and that receiving; less benefit is 

marked with a less number, denoting its percentage of benefits. 

This classification remains the basis for the levying of taxes 

in the district. The districts theretofore formed, already hav

ing made assessments, are classified on the graduated scale, 

conforming as nearly as possible to the former proportionate 

assessment; provided, when the commissioners believe the former 

classification unjust, they make a new classification. The 

classification is tabulated and filed in the clerk's office for 

inspection. (L. 1891, p. 102.) 

See: People v. Gibson, 293 Ill. 80, 127 N.E. 360. 
People v. Candy, 296 Ill. 263, 129 N.E. 728. 
Swartz v. Comrs. Big Lake Spl. D. D., 307 Ill. 209, 138 N.E. 

665. 
People v. Allen, 330 Ill. 433, 161 N.E. 867 
People v. Bradshaw, 303 Ill. 558, 136 N.E. 466. 

Sec. IUS. Objections to classification--Meeting: The commis

sioners fix a time for the hearing of objections to the classi~ 

fication, and the clerk gives two weeks notice of such hearing 

by publication and posting in the district and by mail to each 

landowner. Failure to give proper notice does not affect the 

assessment except as. to the land of the owner not properly 

notified. (L. 1919, p. 443.) (Olmsted v. Prather, 322 I 11 • 

280, 153 N.E. 382.) 

Sec. 106. Hearing: At the time fixed the commissioners hear 

all objections from iqterested persons and correct the classi

fication in accordance with justice and right, and thereupon 

confirm it. All orders of correction or confirmation are filed 

in the office of the clerk of the district within 5 days, and 

any interested person dissatisfied with the classification may 

appeal to the county court within 10 days after filing an ap

proved bond conditioned for the payment of the taxes levied and 

all costs in case the order of the commissioners is affirmed. 

(L. 1919, p. 443.) 

See: People v. Prather, 322 Ill. 280, 153 N.E. 382. 
People v. Bradshaw, 303 Ill. 558, 136 ~.E. 466. 
People v. Allen, 317 Ill. 92, 147 N.E. 1479. 

Sec. 107. Appeal--Jury--Hearing: Appeal may be heard by the 

court at any time after the expiration of 10 days. At the dis

cretion of the court, the costs may be divided between the dis

trict and the landowner" appealing. The court summons 12 dis

interested landowners to meet at the courthouse at a time set, 

to hear the appeals. These 12 men must have pra.ctical knowledge 

of the costs and benefits of farm drainage, and they are sworn 

as a special jury to try the appeals. The court lay~. before the 

jury the classifications made by. the commissioners, and hears 

testimony in support and in opposition thereto. If requested 

by either party, the jury view the land. If they find no in

justice done they confirm the classification in writing and file 
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it with the· court records. Their verdict is recorded :in the 
"drainage record." (L. 1933, p. 495.) 

See: Thoemmg v. Hawk:ins, 294 Ill. 30, 128 N.E". 314. 
Kikapoo D.D. v. City of Mattoon, 284 Ill. 393, 120 N.E. 256. 

Sec. 108. Assessment--Tax list: The corunissioners by resolu
tion order such amount as may be necessary to be raised by 
special assessment apportioned among the several tracts of land 

accord:ing to the acreage of each and its figure of classifica

tion on the graduated scale. They make out a special assessment 
roll known as the tax list, setting out :in tabulated form the 
amount of taxes against each tract and the damages and credits 

if any. The balance due is set forth in the f:inal s:olumn. If 

any landowners or road commissioners have not been properly 
notified of the hear:ing on classification, that fact does not 
affect the validity of the special assessment except as to the 

particular land or road not receiving such proper notice. (L. 
1919, p. 443.) 

/ 

See: People v. Please, 344 Ill. 43, 175 N.E. 769. 
Lake Forest Dist. v. Highway Comrs., 292 Ill. 340, 127 N.E. 

109. 
Comrs. of Boones Pond Mut. D.D. v. O'Daniel, 291 Ill. 528, 

126 N.E. 198. 
Inlet Swamp D.D. v. Anderson, 257 Ill. 214; 100 N.E. 909. 
D.D. #1, St. Clair Co. v. Soucy, 292 Ill. 584, 127 N.E. 140. 

Sees. 110 and Ill. Ap_peal to the country court--Trial: Any 
person against whose land a tax has been levied may, with:in 10 

days after the tax list has been filed with the clerk, appeal 
to the county court by fil:ing a bond :in double the amount of the 

taxes appealed from, but the appeal must be on the sole ground 
that the tax is greater than the benefit to accrue to the land. 
Appeals may be heard within 10 days and the trial is conducted 

as 1n other appeal cases. Parties are entitled to jury trial, 
and if it is found that the tax exceeds the benefits to accrue 
the court will mpdify the tax to equal the benefits, and the 

costs may be apportioned. Sec. 111: Appeal does not delay the 
collection of taxes not appealed from. (People v. Bradshaw, 

303 Ill. 558, 136 N.E. 466.) 

Sec. ·109. Abandonment: Before entering into a construction 
contract for which an assessment has been made, upon petition 
therefor by not less than three-fourths of the adult land
owners representing one--half of the area, filed with the .clerk 
of the district; the commissioners may abandon the works or any 
part thereof and set aside any assessment made; provided, the 
commissioners must pay all debts and expenses incurred in levy
ing the assessmE>nt. If the assessment has been paid, proper 
refunding is made. If it is necessary to levy an assessment to 

pay such debts and expenses, the commissioners will do so. (L. 
1921, p. 406.) 

Sec. 112. Payment of tax--lien: The corunissioners may perm1c 
the tax to be paid in convenient installments. Otherwise the 
whole tax is payable 30 days after confirmation and, upon a 

certified copy of the tax 1ist being filed with-~e recorder of 
deeds of the county, becomes a lien upon the land assessed. 

Taxes draw interest until paid. The payment of an installment 
or judgment therefor estops any objection to succeeding install
ments against the same land. No writ of error to review any 
judgment under this act may be brought a'.fter six months. Neither 
the organization of the district nor its jurisdiction over the 
land therein may be attacked by quo warranto or otherwise after 

the confirmation of any assessment. thereon. (L. 1919, p. 443.) 

See: D. #1, St. Clair Co. v. Soucy, 292 Ill. 584; 127 N.E. 140. 
People v. Allen, 317 Ill. 122; 86 N.E. 666. 

Sees. 113 and IIIJ. Treasurer: The tax list is certified to 

the treasurer of the counj;y and he gives bond in twice the 
amount thereof for the faithful performance of his duties as 

treasurer of the district. Sec. 114: The treasurer must keep 
proper books and disburse only on order of a majority of the 
corunissioners. 

Sec. 115. Delinquent tax list: 'It is the.dutyof the district 

treasurer to certify to the collector of the county on or before 
the lOth of March of each year a list of all delinquent lands 
upon which any dra:inage tax or :installment thereof is due. The 

collector proceeds as in ordinary collection ofstate and county 
taxes, and if necessary sells the land to satisfy such taxes. 

The .commissioners of the district may become the purchaser at 
the sale of any land in the district for delinquent drainage 
taxes. (L 1885, p. 77.) 

See: People v. Allen, 317, :In. 92; 147 N.E. 479. 
People v. Fisher, 341 Ill. 621; 174 N.E. 33. 
People v. Welch, 252 Ill. 167; 96 N.E. 991. 
Lake Fork Spl. D.D. v. Comrs. of Highways, 292 Ill, 340; 

127 N.E. 109. 

Sec. 116. Bond of collector: The collector gives bond in 
double the amount of the delinquency, which bond is fil~d with 
the clerk and recorded in the "drainage record." The treasurer 

of the district may receive payment of assessments, interest, 

and costs, and must keep account thereof and present the same 
to the clerk before the lands are sold. 

Sec. 117. Construct ion: When the .commissioners have secured 
rights-of-way they may divide the ditches into sections one
quarter mile :in length, or they may let the entire work :in one 
or more contracts. In case of work on the land of two parties 

only, the owners have preference where the bids are equal to 
construct that part on the land of each. This rule may be ap-
plied to a large number when the commissioners unanimously agree 
thereto. (See section 118 following.) 

Sees. 118 and 122. Contract-Bid: The corunissioners give 

notice by publication of the time and place of letting contracts 
for construction. Bids are submitted under seal, and the .com
missioners may reject any or all of them. If the cost.will not 

exceed $500, contract may be let or construction .obtained in 
such manner as the .commissioners deem best. A commissioner may 
not have interest :in any contract for construction, repair, or 

maintenance of the district works. Pa~ent for work is made by 
the trea.Surer upon order o.f the corunissioners. (L. 1931, p. 
469.) Sec. 122: The commissioners have the right of entry for 
themselves and their. agents for-making surveys, and after tender 
of payment of damages they may authorize contractors and their 

equipment to enter upon .the land for the purpose of construc
tion.(L. 1885, p. 77l) 

See. 123. Assessment of highways, etc.: The commissioners 
have the right to use public rights-of-way for purposes of the 

district works, and if a public highway or railroad is benefited 
by said works the commissioners may assess .it a just and equi
table share of the cost in proportion to the benefits .conferred. 
Assessments of public highways are paid out of the road and 
bridge tax of the towns or districts .in which the benefited 
highways are situated. 

See: People ex rel Urch v. Ryan, 353 Ill. 437; 187 N.E. 431. 
Maulding v. Williams, 330 'Ill. 599, 162 N.E. 131. 

Sec. 125. Repair: The ·commissioners must maintain the works 
and use the funds of the district to achieve the cootemplated 
benefits to all of the lands so far as practicable. Commission-
ers have the power to enlarge and improve the outlets beyond and 
below the boundaries of the district, and to collect a fair 

compensation for the benefit' bestowed upon the land affected by 
reason of such works, whether private land or land in an organ
ized drainage district. (L. 1901, p. 147.) 

See: People v. Barnes, 324 'Ill. 93, 154 N.E. 437. 
Maulding v. Williams, ante. 
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Sec. 126. Inclusion: Landowners in the district may connect p. 77.) Sec. 137: If the cot.trt finds against the petitioners, 

lateral drains to the common drain of the district, and land

owners outside of the district may connect with the ditches of 
the district upon payment of such amount as they would ha:ve been 

assessed if originally included in the district. ~hen such con

nection is made by individual landowners outside of the district 
it is presumed to be a ·voluntary application to be included in 
the district. Commissioners may enlarge the district at any 

time by attaching new area involved in the same system of drain
age, upon petition of aS great a portion of landowners in the 
area to be added· as is required for the original district. 
Lands outside of the district which will be benefited by the 

works of the district and which are not in any other district, 
may be. presumed to have voluntarily applied. for inclusion, and 

the .commissioners may prepare a petition for such inclusion and 
present same to the county court where the district was organ

ized. The procedure is the same as for original organization, 
and the owners of land annexed may appeal to the circuit .court 

within 10 days. Land so annexed is classified and assessed in 
proportion to tl)e established classification of the district. 

(L. 1919, P• 443.) 
Sec. 127. Subdistricts: Subdistricts· may be formed for more 

compl~te drainage in the same manner as main districts. They 
have the right to use the ditches of the main district for out
lets. The commissio11ers may divide a drainage district into 
subdistricts for the purpose of making assessments of benefits 
for work to be done in such subdistricts. Formation of a sub

district does not operate to release the land therein from 

assessment by the main district, nor does it give the subdis
_trict any claim on the funds of the main district for local use. 
Subdistricts are managed ·by _the .commissioners of the drainage 

district in which situated, except that any such containing not 
less than five sections of land may, l.IPOn petition by a majority 
of the landowners, elect commissioners in the same manner as 

provided for the election of commissioners of the main district. 
(McGee Creek etc. Dist. ·v. ~abash Ry. Co., 319 III. 379, 150 
N.E. 259.) 

II-SP'ICJAL DRA'INAG.E DISTHICTS 

ORGANIZATION-Petition 

Sec. 13~. Organization: When the proposed district lies in 
three o·r more towns in' the same or different counties, or in 

any comity not under township organization, the petition under 
section 92 ante is presented to the county .court of the county 

in .which the greater portion of the lands lie and accompanied 
by·a bond of three or more responsible parties, conditioned to 

pay all the costs in· the event the dist~ict is not established. 
When formed, such distr~cts are known a's " ___ Special Dis-
trict of ___ County." (L. 1885, p. 77.) 

See: People ·v. Please, 344 Ill. 43; 175 N.E. 769. 
Comrs. Lake Fork 'Special Dr. D. ·v. Comrs. of Highways, 292 

Ill. 340; 127 N.E. 109. 

Sec. ·135~ Notice of hearing on petition: The .court clerk 
gives at least twentydays notice of the hearing on the peti

tion by posting in each townspip and by publication. 'Specific 

proyision is made for theform of the notice. (L. 1933, p. 495.) 
(People·v. Allen, 317'Ill. 92; 147 N.E. 479.) 

Sees. 136 and 137. HearIng: At ~he hearing the court deter

mines the formality and ·validity o:t; the petition, and if regular 

it so fi.nds• The affidavits of three .creditable signers to the 

effect that the petition is ·valid is p r t ma fact e evidence 
against all landowners and conclusive e'vidence against all 
signers of the petition. Any landowner riot signing may appeal 
and controvert any material statement of the petition. (L. 1885, 
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the petition is dismissed at their cost. Otherwise the court 

enters an order appointing three commissioners for the dis

trict. They . go upon . the land and view same, and may appoint 
a competent surveyor to assist them. They report to the court 

on or before the day set for the completion of the organization 

Of the district. At a hearing on the commissioners' report any 
interested party may file objections in writing, or an alterna

tive plan of improvement, and be heard upon same. The court 
hears witnesses, and if of. the opinion that the lands would be 
benefited for agricultural and sanitary purposes will so find 

and enter an order declaring the district organized, unless it 
finds that the cost will exceed the benefits, in which case the 

petition is dismissed. Howsver, if the landowners owning more 
than one-half of the aggregate lands still desire to form the 

district, svidenced by a failure to withdraw their names from 
the petition, the court will order the district organized. The 

commissioners are the corporate authority of the district and 
are a body politic and corporate under their corporate name. 

(L. 1919, P• 443.) 

ORGANIZATION--Officers 

Sees. 138 to IIHJ. Elect ion: As soon as a special drainage 
district has been organized .containing 15 or more landowners, 
the.county clerk of the county where the proceedings were insti

tuted, who is ex o((tcto clerk of the commissioners of said 
district, gi:ves notice by posting of an election for the purpose 

of selecting three drainage commissioners for the district. The 
commissioners select a regular voting place within the .county. 

Upon petition of a majority of landowners, approved by the court 
after notice and hearing,. the commissioners may establish a 
·voting place outside of the district. (L. 1919, p. 467.) Sec. 

139: The method of holding the election is set out in detail in 
the statute. Every adult owner of land in the district may 
·vote, and if a resident of any county in the district is eligible 

to be elected .commissioner. When a commissioner~ his term 
ceases to be a landowner or ceases to be a resident .of an in

terested county, his office becomes vacant. The first annual 
meeting is held on the third Tuesday in November and commission

ers are elected for one, two, and three years, respectively, 
and thereafter one is elected each year for a term of three 
years. Sec. 140: In special districts with less than 15 land
owners,. the court appoints three drainage commissioners not 

interested nor kin to any landowner, and it is arranged that one 
·vacancy will occur each year. 

Sees. 1~1 and 1~2: The drainage commissioners view the land 

and determine on a system· of drainage. They may employ an 

engineer to report in writing with maps, profiles, and estimates 
of cost. Their report is filed in the clerk's office and re
corded in the "drainage record." Sec. 142: The .commissioners 

then proceed to procure the rights-of-way, and if they cannot 
, acquire same by agreement they petition the court for a jury to 

assess damages. After notice and hearing aS fully provided in 
the statute, a jury trial is conducted as in other civil cases. 
The jury may ·view the premises at the request of either party. 

If their verdict is in favor of the owners it is a judgment 
against the district, in the absence of new trial for .cause. 

Upon disagreement, a new jury is impaneled. (L. 1933, P• 495.) 

[Crosby ·v. DeLand Special D.D., 367 Ill. 462; 11 N.E. (2d) 937.] 

FINANCING--Assessments 

Sec. Ill~. llenef its assessed: At the earliest practicable date 
the .commissioners make ·special assessments of benefits as pro
'vided in sections 103 . and 104 of the Act so that each tract 
shall bear its proportionate share of the cost. 
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Sec. 1q5, Classification of lands: The commissioners without 

delay file in the office of the clerk of the district a classi

fication of the lands in the district, and give notice thereof 

in the same manner as provided for districts in a single town. 

(L. 1919, p. 443 .) (People v. Allen, 317 Ill. 92; 147 N .E. 
479.) 

Sec. jqs, Appeals: Appeal is to the county and circuit court 
of the county in which the land is situated, as provided in 

sections 106 and 107 of this Act. The decision of the special 
jury in the last court of appeal is, conclusive. The classifi

cation so arrived at is entered.on the "drainage record" and is 
the basis for the levying of assessments for the purpose of 
drainage in the class of districts to which such lands belong. 

(L. 1901, P•. 147.) 
Sec. jq7, Special assessments: As soon as the classification 

has been confirmed by the commissioners or the court on appeal, 

it is competent for the commissioners to'order a special assess

ment upon the land in the amount necessary. according to their 

best judgment, and certify the same to the clerk of the court 

for recording in the "drainage record." The form of the certif

icate is set out in the statute. The clerk apportions the 

amount levied among the tracts of land according to acreage and 

each tract's figure of classification under the graduated scale. 
The commissioners make out a tax list to conform to the pro
visions of sectipn 108 of the statute, sign it, and file it with 

the clerk. Any interested party may appeal to the county court 
in the same manner as provided in section 110. Where the lands 

are in two or more counties, the clerk of the county in which 

the proceedings are had sends a copy of the assessment to the 

circuit court clerk or the recorder, as the case may be, of the 

other county, which list is for record,f,n his office. (L. 1925, 

p. 365.) 

See: People v. Please, 344 Ill. 43; 175 N.B. 769. 
People v. Fisher, 341 Ill. 621; 174 N.E. 33,· 
People v. Dixon, 346 Ill. 454; 178 N,E. 914. 

Sec. jqs. Additional levy--Payment of assessments~Bonds: If 

the commissioners find that the assessment is inadequate to com

plete the work, they make necessary additional levies on the 
original classification and in the same manner. The commission
ers may order all levies paid in convenient installments, other
wise the whole amount becomes payable 30 days after confirmation 

and is a lien upon the land until paid, drawing 6 percent in
terest. Where immediate payment of the whole cost will work a 

hardship on the landowners, the commissioners may borrow money 

for construction of the work, not to exceed 90 pe.rcent of any 

levy unpaid at the time of borrowing, and secure payment by 

notes or bonds of the district bearing interest not to exceed 
6 percent.· ·Bonds may not run for more. than 15 years. iluch 

bonds constitute a lien upon the assessments on account of which 

they were issued. (L. 1901, p. 147.) 
Sec. iss. Tax levy-Assessments: It is the duty of the com-~ 

missioners of every special drainage district to file with the 
county clerk of the connty where the district was organized, on 

December 1 of each year, a statement of the unpaid bonds and 
interest and the amount necessary to be levied to meet payments 
due, and of the amount necessary for maintenance and repair of 

the drainage works for. the ensuing year. The clerk computes the 
pro rata share of each tract of land in the same proportion as 
fcir construction. No tract may be assessed for more than the 
benefits received. This amount is extended on the collector's 

books and collected like state and county .taxes. Money col
lected for the payment of bonds and interest may Bot be used for 
any other purpose. Where the state auditor has filed a levy 
for the payment of· registered bonds, the commissioners make 

their levy so as to meet the bonds not registered. (L. 1925, 

p. 365.) 

See: Beardsworth v. Whiteside & Rock I. Spl. D.D., 356 Ill. 158; 
190 N.E. 310. 

People v. Fisher, 341 Ill. 621; 174 N.E. 33. 

Sec. 157. Assessments-Lien: All assessments levied hereunder 

are a lien on the respective tracts of land to the proportionate 

share of such tract in the benefits. The commissioners may file 
a petition for foreclosure of such liens when same are unpaid 
and judgment may be collected as any other judgment of the same 

court. (Dr. Commrs. Dist. #2 of Havana v. Mansfield, 348 Ill. 
59; 180 N.E. 630.) 

FINANCING--Bonds 

Sec. 1qg, Bonds: Where commissioners of• special drainage 
·districts have i.s~ued bonds under this Act, and the payment 

thereof at maturity would in their judgment work an unreasonable 
burden on the landowners assessed, the commissioners have the 

right and power to fund suc.h notes or bonds to the ammmt of the 
UI\paid assessment up;n which such bonds were issued. Such new 
notes .or bonds may bear interest at not to exceed 6 percent. 

The commissioners may, by order duiy signed arid filed with the· 
clerk and recorded, extend the time for the payment of assessments 
or installments thereof to a fixed later date. Such notes or 
bonds may not run more than one year beyond the time fixed for 
the payment of the assessments or installments against which 

issued. (L• 1901, p. 147 ,) 
Sees. iso to i53. To extend payment: When a petition is pre

sented, signed by adult owners of lands assessed who are a 
majority in number and own in the aggregate at least one-third 

of the lands assessed, asking an extension of the time for the 
payment of assessments and that bonds be issued in an amount 
not exceeding the unpaid assessments, the commissioners will 
issue an order extending the payment for not to exceed 10 years, 
and may issue bonds of the district to the amount thus extended. 
No bonds may be sold for less than par. (L. 1901, p.147;) 

Sec. 151: It is provided that a detailed record of all bonds be 

kept in the "drainage rec0rd." Sec. 152: Such ·bonds may be 
registered by the auditor of ]'>Ublic accounts. Sec. 153: When 
bonds .. are so registered, the auditor together with the state 
treasurer makes annually an estimate of the money required to 

pay interest on the bonds and the cost of handling, and trans

mits it td the county clerk where the district was organized to 
be recorded in the "drainage record"· and extended pro rata 
against each tract of laRd and collected in the same manner as 
state .taxes. (L. 1885, p. 77.) 

UNION DISTRICTS 

Sec. 133. Formation: When lanls proposed to be organized into 

a drainage district lie in two towns, when same are in dif
ferent counties both under township organization, such districts 
are designated as "Union District No.--of the Town of ~, 
County of --, State of Illinois." A petition is filed with 

the clerk of the town where the greater portion of the district 
lands are situated, and the clerk selects three commissioners 

for said district from the commissioners of highways of the two 

towns, taking a part from each town. The clerk notifies the 
highway commissioners of their appointment as drainage commis

sioners, and to meet at his office as provided in section 93 or 
98 of this Act. The clerk and commissioners have the same powers 

as the commissioners in one town. A separate delinquent tax list 

is made for the part that lies in each county. (L. 1885, P• 77.) 

See: Special assessments; People v. Please, 344 Ill. 43; 175 
N.E. 769. 

People v. FUlton, 280 Ill. 415; 117 N.E. 605. 
People v. McDonald, 264 Ill. 514; 106 N.E. 501. 
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DISTRICTS BY USER 

Sec, 161 •. Petition for formation: Where two or more parties 
owning adjoining lands which require a system of comtined drain
age· have by voluntary action constructed ditches which form a 
continuous line and branch, the several parties are liable for 
their .Just proportion of such repairs and -illlprovements as may 
be needed therefor, the amount thereof to be determined as 
nearly as may be on the same principles as if the ditch were in 
a.R organized district. Whenever improvel!lents are not made by 
volun·tary agreement, it is competent for any one or more owners 

·to petition ~or the formation·of a drainage district to include 
tne lands affected. ·The petitioner must show that his land is 
damaged through lack of proper repair or improvement of the 
drainage systems. The form of procedure is as nearly as prac
ticable the same as prescribed by this act. Open ditches shall 
be made tile drains where practicable. (L. 1905, p. 195.) 

See{ Molchan v. Cashin, 258 Ill. 86; 101 N .E. 264. 
People v. Baldridge, 267 Ill. 190; 108 N.E. 49. 
People v. Prather, 343 Ill. 443; 175 N.E. 658. 
People v. Miller, 331 Ill. 395; 163 N.E. 139. 

DISTRICTS BY MUTUAL AGREEMENT 

Sec, i62. Formation: Owners of lands requiring combined 
d-rainage may form _a district by mutual agreement in wr.iting 
that embraces all the elements of a drainage district inc~uding 
the appointment of commissioners. A majority· of the landowners 
may discontinue the district by vote at any regular meeting. 
The powers and duties of the commissioners in such a district 

are the same as exercised by the commissioners of other dis

tricts organized under this Act. (L, 1885, p. 77 .) 

ABANDONMENT AND DISSOLUTION 

Sec, ~~. Abandonm_ent: At any time before a contract has been 
let for the construction of any works provided for in the report 
of the commissioners, or before the order of the court is made 
in pursuance thereof, the county court may, upon petition of a 
majority of· the adl!ll t landowners representing one-third of the 
area and after inquiry, direct the commissioners to abandon 
such work or any part thereof. Upon filing of the petition, 
notice is given of a hearing thereon and interested parties may 

file Objections. The co~t.after full hearing makes s~ch order 
as may be just. -It determines what portion of the work shall 
be abandoned and to what extent the cost will be dilllinished 
thereby. Reduction of assessments is made in uniform proportion 
to_ the extent of sucn diminished costs •. Proportionate refund 
will be made of assessments already collected~ 

· At any time before the contract for construction is made, 
upon presentation to the county court of a petition signed by a 

majority in number of all the landowners, who shall own more 

than half of the lands assessed for benefits and whose aggregate 

assessments amount to not less than half of: the cost of the 

proposed work, praying that the whole system of works be aban
doned, the court will enter an order granting the petition 

conditioned upon the payment. of all costs by the petitioners 
w·ithin 30 days. Assessments already collected are refunded. 
Petitioners have the right to withdraw from the petition in the 
same manner as under section 4 of. this Act. This section is 
l'lot retroactive. (L, 1927, p. 408.) 

See: Marshall v. Comrs. Upper Cache D.D., 313 Ill. 11; 144 N.E. 
321. 

Bossert v. Granery Creek Union D.D. #1, 307 Ill. 425; 138 
N.E. 726. 

Birds D.D. of Lawrence & Crawford Co. v. Pinkstaff, 323' 
Ill, 12P; 153 N.E. 673. 

Warren v. Lower Salt Creek D.D., 316 Ill. 345; 147 N.E. 
248. 

Sec, 132. Dlesolutlon: When two-thirds of the landowners 
owning not less than two-thirds of all of the land in a drainage 
district ly:l?g wholly within the limits of a single township 
present a petiti"on to the commissiOI'Iers. aslcjljg that the dis
trict be dissolved, the commissioners will endorse on the pe
tition an order dissolving the district if they are satisfied 
on the due· form of the petition and that there are no debts 
owing by the district and no litigation in which it is in
volved. When such petition so indorsed is filed with the town 
clerk and recorded in the "drainage record," the dissolution is 
complete. Such dissolution, however, does not prevent the 

commissioners from collecting unpaid assessments nor impair any 
obl:!gation of the district. At any tiine within one year after 
dissolution the district may be restored 'by a silllilar petition 
to the commissioners and a similar procednre. (L. 1885, 

p. 12.) 

Sec, 198. Dissolution! Any drainage district maybe dissolved 
by order of the county court that organized it, upon hearing on 
a verified -petition signed by not less than four-fifths of the 
adult landowners who own in the aggregate not less than three
fourths in area of the assessed lands. Not less than six weeks • 
notice of the hearing must be given "by posting and publication •. 
It must be shown that no indebtedness exi;ts and that the costs 

of dissolution have been advanced. The waterways and other im
provements of a dissolved district remain for the common use of 
the landowner-s. (L. 1889, p. 117.) 

INDIANA 
(Baldwtn's Indtana Statutes Annotated, 1934, Chapter 

32, sees. 5737-5854) 

DRAI~AGE DISTRICTS 
ORGANIZA~ION--Petition 

Sec. 57~0. Pet ltlon: The owners of 10 percent in acreage of 
a body of land lying outside of the corporate limits of any 
city or town, where drainage cannot be effected: in the best and 
cheapest manner without affecting the land of another person, 
may apply for new drainage by a petition addressed to the board 
of county commissioners or to th~ circuit or the superior court 
of the cour1ty and filed wi"th the anditor or the clerk of the 
circuit court of the county in which the lands are situated. 
The petition describes the land of such owners by the legal 

description in the tax duplicate. The petition must state that 
the public health_ will be improved or a public highway will be 
improved or the drainage will be a public utility. It must. also 
state generally the method by which such drainage can be accom
plished and the belief of the petitioners that the cost will be 
less than the benefits accruing. (L. 1933, ch. 264, sec. 4. 

Effective Mar. 11, 1933.). 

See: Princeton v. Williams, 190 Ind. 281; 128 N.E. 601; 130 
N.E. 122. 

Land Co. v. Carlin, 189 Ind. 324; 127 N.E. 197. 

Sec. 57 .. 1. Petition-Bond-Jurisdiction: The petitioners 

must give bond conditioned to pay the costs in the event that 

the drain is not established. Each petition for a drain must 
describe an area of land to be benefited equal to four-fifths or 
more in area of all of the lands that will be affected, and must 

describe the route of the proposed drain so· that the length as 

described shall be equal to four-fifths or more of the aggregate 

length of the work to be constructed, not, however, including 

branches that may b~ recommended in the surveyor's report. 

Whenever tne ditch is intercounty, the circuit or superior 
court of the .county having the greatest length of ditch as set 
forth in the petition shall have jurisdiction. When the ditcl). 
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runs into two or more connties, the connty surveyor of the ad'

joining county must be appointed one of the viewers. 

See: McC~eery v. Zintsmaster, 187 Ind. 37; 114 N.E. 625. 
Agricultural Co. v. Brown, 186 Ind. 30; 114 N.E. 755. 

divides the ditch into sections of '10()-foot length, assesses 
the benefits and damages to each tract, and makes a report to 

the court nnder oath. The surveyor has discretionary power to 

fix the termini and route of the d:l,tch as well as its outlet. 

Sec. 57~2. Notice: When the p~tition is filed, there is noted He may determine the method of drainage. The term "ditch" or 

thereon the date for docketing and the clerk gives notice, ei
ther written or printed, to all interested parties who will be 

affected by the proposed· work, which notice may be served by 

leavin& a copy at the last usual place of residence or business. 
Proof of service is by affadavit of the person serving notice. 

Notice must also be given by posting, at three public places 
near the line of the proposed work in each township where any 

- of the land described in the petition is situated, and on the 

door of the court house in each county affected. Non-residents 

are notified by registered mail. Notice must be given at least 

ten days prior to the date set for docketing, and the court be
ing satisfied that such notice haS been given will docket the 

pet~tion as a cause pending. Wilen the action is docketed the 
court appoints two viewers, to act with the connty surveyor, 
who .must be reputable, disinterested freeholders not related to 
any land owner affected, and must be residents of some townships 
into which the proposed ditch w.ill extend, if such qualified 
freeholders can be foUI).d; otherwise the court may appoint any 

disinterested qualified resident of the county. 

See: Reed v. Kalfsbeck, 147 Ind. 148. 
Smith v. Smith, 97 Ind. 273. 
McCollum v. Uhl, 128 Ind. 304. 
Bonbow u. Gray, 191 Ind. 269; 128 N.E. 607; 139.N.E. 658. 

Sec. 5737. County surveyor: The connty surveyor has charge 
of all ditch construction, ·and superintends the maintenance of 

ditches already constructed. When ~titions are filed, they 

must be referred to him and he makes ·the necessary surveys and 
reports back to the court. 

Sees. 57~3 and 57~~- Objections to petition: Any person named 
in the p~tition has ten days, exclusive of Snndays and the dock
eting date, to file any objection or remonstrance thereto as to 
the form thereof or the qualifications of the viewers appointed. 

The court hears the remonstrance, and if the petition is found 

defective it will be dismissed at the cost of the petitioners 

unless amended within a time set. Sec. 574.4.: If within 20 days, 
exclusive of Sundays, from the date set for the docketing of 

said petition, the owners of two-thirds in area of the acreage 
named in the petition, or who may be affected by an assessment 

of benefits or damages, shall remonstrate in writing against 
the construction of such ditch, the petition shall be dismissed 
at the cost of the petitioners. 

See: Cleek v. Arnold, 197 Ind. 350; 149 N.E. 178. 
Howeisen v. Chapman, 195 Ind. 381; 145 N.E. 487. 
Paperbrook v. White, 194.Ind. 17; 141 N.E. 804. 

Sec. 57~5. Surveyor Viewers: If no remonstrance is filed and 
the court deems the petition sufficient, it orders the latter 
referred to the surveyor and viewers, or if objections are not . 

made within ten days the petition is deemed to be sufficient. 

The court fixes the time when the surveyor and viewers shall 

report. They make a personal inspection of all land that would 

be affected and report as to: (1) whether the. drainage proposed 
is practicable; (2) whether when accomplished it wiil improve 

the public health or any public highway or be a public utility; 
(3) whether the cost and damages will be less than the benefits 
to the owners of the lands expected to be benefited. If they 
find any of these inquiries in the negative, they so report to 
the court and the petition is dismissed at the petitioners' 

cost. If they find favorably, the surveyor alone determines 

the cheapest and best method of drainage, estimates the cost, 

"drain" is def~ned to mean any natural or artificial channel 
for carrying off surplus water from the land regardless ot' 
its width or length. 

See: Byers v. Hoskinson, 196 Ind. 225; 147 N.E. 810. 
Snyder v. Hursey, 190 Ind. 473; 130 N.E. 854. 
Thompson v. Ryan, 1S3 Ind. 232; 108 N.E. 226. 
Rig u. Clough, 182 Ind. 178; 104 N.E. 975; 105' N.E. 905. 

Sec. 57~6. lakes-Timber--Tile: All timber within 25 feet of 
any public tile drain must be cut or removed or deadened. In 

open ditches, in the discretion of the surveyor, timber must be 

removed 25 feet from the top of each bank. A drain may not be 

located nearer than 60 rods. from the high-water mark of any lake 

except where it drains into such lake. 
Sec. 57~7. Dimensions: The surveyor locates and fixes the 

size and dimensions of all ditches and provides ample drainage 
or protection from overflow, having in view future contingencies. 
He includes in his report an itemized account of the cost and 
expenses incurred in making the survey and assessment.· 

Sec. 5765. Supplemental proceedings: Any person may file a 
supplemental pet:i,tion showing that land not mentioned in the 
original petition will be affected. He may file such petition 
for an arm or branch ditch. The procedure thereafter is the 

same as for the original ditch unless the court shall order the 

two petitions consolidated and heard together. This act is to 

be construed liberally, and the collection of assessments shall 
not be defeated by any defect in the procedure prior to the 

final judgment of the court; but such judgment is conclusive and 

final insofar as all prior proceedings are held to be legal and 
according to law. Only a person directly affected may take ad

vantage of any error, defect, or informality in the proceedings. 

See: Williams v. Osborne, 181 Ind." 670; 104 N.E. 27. 
Stockton v. Ham, 180 Ind. 628; 102 N.E •. 378; 103 N.E. 482. 

FINANCING--Assessments 

Sec. 57~8. Assessments and damages-Surveyor's report-Hear
ing: Upon the filing of the surveyor's report the court sets a 
date for hearing thereon, not less than 30 nor more than 40 days 

·thereafter. Upon the date being fixed, the surveyor ~ithin 5 
days notifies all persons affected by mail'. If the schedule of 
assessments contains the names of others not named in the peti
tion, they are notified by registered mail with return card •. 
The notice gives the location of the drain, the ainonnt Of the 

assessments, and the date of the hearing. On failure to reach 
affected parties by mail, notice is given by: publication at 
least 15 days before the hearing. The surveyor furnishes a 
certificate. showing the giving of such notice. (L. 1933, ch. 
264, sec.· 12.) 

See: Seybold v. Rehwald, 177 Ind. 301, 95 N.E. 235. 
Snyder v. Hursey, 190 Ind. 473, 130 N.E •. 854. 

Sec. 57~9 •. Hearing Surveyor: At the date of the hearing the 
surveyor, (or the surveyors' in the case of int~rcounty drains) 
must be present at the clerk's office of the' court of the connty 
in which the proceedings are pending, and hear and determine 
all obj-ections made to such apportionments and assessments. The 
hearing may be adjourned from time to time until all objectims 
are heard. Objections must be verified and in writing.· The 
surveyor confirms or changes the assessments and apportionments 
as may be just, and reports his (or their) action to the court. 

See: Ginri v. Hinton, 174 Ind. 296, 91 N.W. 1093. 
Shields v. Pyles, 180 Ind. 71, 99 N.E.: 742• 



SYNOPSIS OF DRAINAGE LAWS 531 
Sec. 575(1. Assessments-Damages: Any party may remonstrate 

against the surveyor's report to the court within 10 days, on 

the ground (1) that the report is not in accordance with the 

law; (2) that the damages awarded are excessive; (3) that the 

assessment is insufficient in .comparison with other lands spe
cifically named; (4) that other tracts are assessed too low; (.5) 

that the lands will not be benefited to the extent of the as

sessment; (6) that the damages are inadequate; (7) that land as
sessed benefits will actually be damaged; (8) that the expense 

will exceed the benefits; (9) that the improvement will not 

benefit the public health or any highway or be a public utility; 
or (10) that the work as proposed will not be sufficient to 

drain the· land. 

See: Thorn v. Silver., 174 Ind. -504, 89 N.E. 943, 92 N.E. 161. 
Stroup v. Ferguson, 200 Ind. 139, 161 N.E. 628. 
Click v. Arnold, 197 Ind. 350, 149_N.E. 178. 

Sec, 5751. Laterals: If within 10 days the owners of two

thirds in area of the acreage of land affected by the construc
tion of any lateral, arm, or branch to the main ditch, which 

lateral is described in the report of the surveyor but was not 

described in the original petition, remonstrate against the con

struction of such lateral, the court must strike the lateral 
from the report and set aside the assessment for the same. 

(Land Co. v. Carlin, 189 Ind. 324, 127 N.E. 197.) 
Sec'. 5752. Court-Hear lng: At the hearing of the remonstrances 

the court may refer the report back to the surveyor for further 

report; may adjust the assessment. and damages as may be right 
and proper., and .confirm the assessments; or may dismiss the 

petition if the remonstrances are upheld, with entire cost to 
the petitioners. If after 10 days there is no appeal and the 

finding is against the remonstrance, the court makes an order 

declaring the propoyed work established and approving the as

sessments as made by the surveyor or as modified by the court. 
The court then assigns the work to the county surveyor for con

struction. If the assessments or benefits remonstrated against 

are !!lot changed 10 percent in favor of the remonstrant, he must 

pay the costs occasioned by the remonstrance. In other .cases 
the costs are paid by the surveyor out of the ditch fund. There 

may be no change of ·venue. 

See: Papenbrook v .• White, 194 Ind. 17, 141 N.E. 804. 
Comr's. v. Summy, 193 Ind. 456, 140 N.E. 911. 
,Anson v. Thorn, 180 Ind. 695, 103 N.E. 800. 

Sec. 5753. Appeals-Bond: The order of the court establish
ing the work is .conclusive unless appeal is taken to the supe

rior or circuit .court within 30 days. Appellant must file bond 
to pay all .costs in the event of a 'decision against him. Fur

ther appeal may be taken from the superior or circuit court to 

the~upreme .court or the appellate court of the state within 30 
days. After the appeal is determined, the matter is -remanded 
to the .court of original jurisdiction for proceediilgs in ac
cordance with the judgment on appeal. 

See: William v. Dexter., 175 Ind. ·659, 95 N.E. 113. 
Kosta··v. Zickmund, 200 Iud. 605, 165 N.E. 433. 
In re Gilbert, 195 Ind. 278, 144 N.E. -551. 
Ry. v. Mosher., 193 Ind. -577, 141 N.E. 322. 

Sec. 5758. Surveyor--Increased assessments: In the event the 

surveyor is unable to .construct or repair the ditch for the es

timated cost of .construction, he ·may increase the assessments 
under such estimate but not in excess of the estimated benefits. 

If tmable to complete within the assessed benefits, he reports 
·that fact to the court, which immediately orders a new assess
ment of benefits and damages. The proceedings then become the 
same as for the original assessment of benefits with 'the same 
right of remonstrance and appeal. 

Sec. 5759. Intercounty ditch: The sW'Veyor chargedwith the 

execution of an improvement which affects land in more than one 
county shall govern himself as if the ditch were all in his 

county. After he has apportioned the costs between the counties, 

he .certifies the same to the surveyor of each._ other county con
cerned, who thereupon issues a ·voucher upon his ditch improvement 

fund payable to the auditor of the .county in which the ditch 

was established for credit of the ditch improvement fund of 
that county. Assessments in each county are paid to the county 

treasurer of that .county, and placed in the ditch improvement 

fund of that .county. The Board of Commissioners of each county 
has the right' to issue bonds for such ditch assessment in the 

same manner as for ditches wholly within one .county. 

See: Watkins ·v. State, 151 Ind. 123. 
Crook v. State, 126 Ind. 572. 
Watkins v. VanAuken, 151 Ind. 123. 

Sees. 5767 and 5768. General ditch fund: The Board of County 
Commissioners of each· county within 90 days after the passage 

of this act (March 1933) may provide and establish a General 

Ditch Improvement Fund of not to exceed. $10,000, which is to be 
used as a sinking fund for all bonds. issued for construction 

and maintenance. 
If the board shall deem it inadvisable to establish such 

fund, all payments from and reversions to such fund shall be 

paid from and shall revert to the county general fund. The 

General Ditch Improvement Fund shall consist of all money in 
any ditch fund not otherwise appropriated at the time this act 

goes into effect, taxes then or thereafter collected for ditch 
purposes, the proceeds of bonds issued and sold for the con

struction of the specifically named ditch; and from the .collec
tion of all speCial payments and benefits to property as pro

vided in this Act. sec. 5768: The Board of County Commissioners 
provides a budget sufficient to take care of allotments and 
cleanout work upon which no regular assessment is made. They 

need not provide a General Ditch Improvement Fund if they de

cide to use the general fund in lieu of such separate ditch 

fund. 
Sec. 5769. Costs-Expenses: The costs and expenses of any 

improvement petitioned for under this act are paid out of the 
general ditch improvement fund. (See sec. 4768 also.) No pay
ment may be made except upon 'Verified bill approved by the sur

veyor., filed with the auditor, and allowed by the commissioners. 
Attorney's fees paid may not exceed 3 percent of the cost up 

to $10,000 and 1 percent of the amount in excess thereof. No 
payment in excess of 80 percent of the work actually completed 
may be made to any contractor before final settlement. 

I 
Sec. 5770. Costs-AssessmentS--Lien: Within 10 days after 

letting the contract for construction of the improvement, the 
·surveyor in .charge computes the entire .cost including attorney's 
fees allowed by- the court and interest at 6 percent on the funds 

paid out of the ditch improvement fund, and apportions such cost 
and expenses to the several tracts of land in proportion to the 

benefits assessed. The app<?rtionment to any parcel shall not 

exceed· the benefits assessed against it. The assessment, appor
tionment, and time to make payment are .certified by. the survey

or to the county auditor. If the ditch is inter~county, the 
surveyor's .certificate is made to the auditor of each county 

affected. The auditor gives 30 days' notice by publication of 
the day named for the payment of such assessment, stating that 
the same has been placed in the hands of the .county treasurer 

for .collection. The auditor then extends such assessment on 
. the ditch duplicate. The extension on the duplicate is for the 
full 'period of the payment of all assessments as fixed by the 
surveyor ex~ept that assessments of less than $25 shall be 
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limited to payment within one year. The auditor calculates and 
adds to each successive installment interest at 6 percent until 
the time fixed for p~ent thereof. 

Ltens: Drainage assessments constitute a lien upon the lands 
and are collected in the same manner and at the same time as 
general taxes. The money collected is deposited in the ditch 

improvement fund. Assessments. not paid when due become delin
quent the same as general taxes, and are subject to the same 
penal ties. Delinquent lands may be placed on the list of lands 
to be sold at tax sale and are sold in the same manner and at 
the same time as pro·vided for tax sales tmder the general law. 
The same penal ties and rights attach as provided for property 
sold at tax sales. Personal property and real estate other 
than that assessed shall not be sold therefor. Unpaid assess
ments against municipal ·corporations may be enforced by suit in 
the name of the state in the relationship of the county treas
urer on behalf of the county. 

See: Loan & Invest. Co. ·u. Hauchins, 195 Ind. 256, 144 N.E. 
879. 

State ·u. Allen, 71 App. 100; 124 N.E. 684. 

Sec. 5771. Liens-Priority-lands affected: The amount of 
the assessment as made or as approved and confirmed by the court 
is a lien upon the land assessed from the time it is confirmed, 
and in order of priority follows all other improvement liens 
upon the affected real estate in the order as to date of attach
ment. The surveyor must have in his office a complete copy of 
the assessment which may be examined by any interested party. 
Owners desiring to transfer land clear of the incumbrance of 
the assessment may deposit the full amount of benefits assessed, 
which will be credited to the ditch improvement fund. The sur
plus, if any, dver the actual assessment is returned when the 
surveyor has made a final computation. The lien automatically 
terminates when such deposit is made. 

See: Twp. ·u. Cook, 100 Ind. 533; 67 N.E. 262. 
Ry. Co. ·u. Jackson, 176 Ind. 487; 96 N.E. 466. 

Sec. 5793. Benefits to highways, streets, etc.: Benefits to 
highways, streets, and alleys are assessed against the state if 
supervised by the state, or against the county if supervised by 
the cotmty. Benefits to streets and alleys are assessed against 
the town in which the same are located. Assessments are paid 
out of the highway fund or street fund of the State, county, 
city or town as the case may be. 

FINANCING-Bonds 

Sec. 5772. C0111111issioners-Bonds-Sale: The Board of County 
Commissioners in• its discretion may issue bonds to reimburse 
the ditch imprdVement fund for money advanced from such fund, 
including all sums owing on all ditches, in one bond issue. T!'Je 

commissioner$ may declare by resolution its determination to 
issue such bonds ·and the amount, rate, maturity, and denomi
nations thereof. Bonds may be for 2, 5, 10, or 20 years, ar
ranged to mature as assessments become available for their re
tirement, and must show on their face the ditch or ditches for 
which they are issued. The ·regulations as to sale of other 
county bonds apply. When sold, the proceeds become a part of 
the ditch imprdvement fund and must be used exclusively to re
imburse such fund. The commissioners in their discretion may 

issue bonds at any time for the unpaid balance due for any ditch 

or ditches. Whether bonds are is"sued or not, the la~downers · 
must pay their assessments at the time and in the installments 

fixed by the surveyor in his report to the auditor. (L. 1933, 

ch. 264, sec. 36.) 

Sec. 5773. Secor i ty for bonds: Bonds so issued by the .com

missioners are not an obligation of the county but are liens 

against each parcel of real estate described as assessed for 
benefits in each of such ditches so bonded, to the full extent 
of the unpaid assessment thereon." As interest or principal be
comes delinquent, the c01mty must make payment out of the ditch 

fund and be subrogated to the rights of the bondholder in the 
delinquent property. 

CONSTRUCTION 

Sees. 575q and 5755. Contracts-Plans: The surveyor gives 10 

days' notice by publication calling for sealed 'bids for furnish
ing labor and mate~ial to construct the work. The work is let 
to the lowest bidder, and may be divided into separate contracts 
in the best .Judgment of the surveyor •. Sec. 5755: The contract
or must give bond to the state for the faithful performance of 
his work and is liable on his bond to the persons damaged by 
his failure to complete within the time limit. ·The surveyor 

may bring suit on a contractor's bond to recover any additional 
expense or cost due to failure of the contractor to 
and any sum recovered is paid into the drainage fund. 
tracts must have the approval of the court. 

See: Ritenour·u. Shoemaker, 195 Ind. 52, 144 N.E. 550. 
State·u. Jacobs, 194 Ind. 327; 142 N.E. 715. 
Prather·u. Latshaw, 188 Ind. 204, 122 N.E. 721· 

complete, 
All con-

Sec. 5756. Repair of drains: The owner or owners of 5 percent 
in acreage of the land affected by and assessed for any public 
drain have the right to file a petition alleging that the drain 
is out of repair and not sufficient to properly drain the land.· 

They may suggest how the drain should· be repaired as to tile or 
open ditch but may not contemplete a .change greater than 10 per
cent of the original plans and specifications.' The proce·edings 
thereafter are the same as for the original establishment of 
the drain. No such petition shall be denied by reason of ·the 
filing of a remonstrance signed by the OWIJ(lrs of two-thirds of 
the acreage of land named. as such in the petition, unless the 
signers of such remonstrance shall likewise ·be the owners of 
the lands abutting on more than one-half of the total length of 
the ditch, Where the petition is for cleaning and the ditch 
has not been cleaned within 10 years, then the right to remon
strate is denied. Where within 1 year the ditch has been per
manently improved by a ·landowner, such improvement shall be 
taken into consideration by the surveyor in estimating the cost; 
and such improvement will be allowed the landowner as a reduc
tion on the benefits assessed against him. The cost and repairs 
are apportioned according to the benefits der:l:ved and the pro-
ceeding is the same as for a new ditch. 

See: Rockey u. Hershman, 193 Ind. 168; 138 N.E. 339. 
Kitty u. Michael; 190 Ind. 374; 130 N .E. 531.· 
Huffman u. Newlee, 189 Ind. 14; 124· N. E. 731. 

Sec. 5757. Branch drains: Whenever a landowner, who has been 

assessed for the cons'truction of a drain under any law of this 
state, finds that his lands are not adequately drained and such 
adequate drainage cannot be obtained without the construction 
of a branch or tributary drain to the main ditch, and his lands 
are so situated that it is necessary for such branch drain to 
cross the lands of not more than two other persons whose lands 
intervene, such iandowner has the right to enter into an agree
ment with the intervening landowners to construct such drain. 
The landowners may .call on the county surveyor to.construct such 
drain, designate the size of the tile, and fix the amount that 
each interested landowne.r shall pay toward the construction, or 
the appropriate share that each shall construct and maintain. 
Any aggrieved landowner may appeal to the Board of County ·com
missioners, whose decision is final in the absence of appeal to 
the circuit or superior court within 10 days. After a ditch is 
constructed in accordance with the adjustment made, the surveyor 

/ 
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enters the same in his record as if it had been a regularly 
petitioned county ditch, and it is maintained as such. On fail
ure or refusal of a landowner to construct the drain allotted to 

him, then on written notice by any interested landowner the 

surveyor will proceed to have such ditch constructed. The de

linquent landowner is notified of the cost, which may be certi
fied to the county auditor for collection as other delinquent 

taxes. 

Sees. 6760 to 576ij. Constructing a drain into a lake: When 

in his county are kept in proper repair and free .from obstruc

tion in conform! ty with the original specifications, and in such 
manner that they completely discharge the f\mctions for which 
they were designed. Sec. 5776: It is the duty of the surveyor 

to see that the ditches are cleaned biennially, except that tile 

ditches are cleanftd and repaired in accordance with section 5784. 

The ditches are divided into two classes, and each c1.ass is 

cleaned in alternate years. Sec. 5777: The surveyor determines 

the portion of the ditch which the party benefited shal;L repair 

10 or more persons, owning land within 440 yards of the high- and clean biennially. Where drainage ditches have a bottom 

water mark of a lake of glacial origin that has no flowing sur
face outlet, petition the superior or circuit court of the coun

ty in which the lake in whole or in part, is situated, for con
struction of a surface drain or drainage system into the lake, 
the court proceeds in all respects as provided for establishing 
other drains •. Sec. 5761: Provision is made for drainage into 
lakes wholly or partly within the corporate limits of a town or 
city.· Sec. 5762: The court, when necessary to establish a 

drain, may order it constructed across swamp land owned by the 

state. Sec. 5763: In th~ case of a joint state ditch, when the 
surveyor or surveyors find swamp land ?wned by the state will be 
beneficially or injuriously affected, they include in their re

port the amount of benefit or damage. Upon filing such report, 

\ the state has the same right to remonstrate as any landowner. 
Upon final hearing, the court determines the benefits or damages 
accruing to such land. Sec. 5764: The auditor of the state is 
authorized to pay out of the swamp land f\md such benefits as 

may be so allowed, and if necesyary he may sell so much of the 
swamp land as is necessary to pay the assessment. Upon appro
priation by legislature, the benefits may be paid out of the 
state treasury.· 

Sec. 577q: Subcontractors-lien: Subcontractors have a lien 
for labor and materials upon the f\md raised for the payment 
for a ditch upon notice in writing to the surveyor within 60 

days of furnishing such labor or material, stating the amount 
due and describing the work or material furnished. The surveyor 

withholds payment to the contractor in an amount sufficient to 

satisfy such lien until same is adjusted and paid. In case of 
disagreement the matter may be determined by the court, and pay

ment by the surveyor of the amount so ,determined releases him 
from any liability thereon. Otherwise the surveyor is liable 
on his bond for the amount paid over to the contractor. (Con
struction Co. v. Com 'r, 77 App.· 305; 131 N;E. 536.) 

Art. 7 • Sec. 58ij3. Tributary t i I e drains: When a. landowner 
has been assessed for the construction of any tile drains pur

suant to any law, and it appears that such owner's land will 
not be adequately drained and such drainage cannot be obtained 

without constructing tributary drains to the existing drain, 

and when other lands intervene, such landowner is entitled to' a 

right-of-way for such tributary tile drain having. the most ad
vantageous and economical route through such contiguous or ·in
tervening lands. It is lawful f'or him to enter the sai4 lands 

for that purpose. Such proposed lateral must in all cases be a 
tile drain, and must be constructed with as little damage as 

possible to the intervening land; and any person constructing 

such drain is liable for damage to growing crops and other nec

essary damage causec;I to the owner of the land through which the 
tributary drain is built. The damages are assessed by three 

disinterested parties. (L. 1913, p. 948.) 
·sees. 5775 to 5777. Maintenance: The supervision and main

tenance of all public ditches or parts thereof' is under the ex

clusive charge of the surveyor of the county in which located, 

whether established and constructed under ·the same or another 
county.· It is tje surveyor's duty to see that the said ditches 

greater than six feet in width the surveyor fixes the number of 

feet from which each affected property owner shall annually re
move weeds, willows, and obstructions, unless the owners of' 2f) 

percent of' the land shall petition that the surveyor allot such 
ditch for biennial cleaning as for the ditches of less width of 

bottom. 

See: Quick v. Parrott, 167 Ind.· 31; 78 N.E. 232. 
Ballard u. Bagwell, 83 App. 331; 147 N.E. 311. 

Sees. 5778 and 5779: The surveyor reduces the allotment to 

writing and records it in the cleanrut record.· Allotments are 

posted for 10days, with notice of time and place where the sur
veyor will hear objectioos. Servicl! of notice is by mail. Sec. 
5779: After the hearing, the surveyor confirms or changes the 

allotment as justice may require and enters his order, which is 
final in the absence of appeal within 10 days to the circuit or 

superior court. 

See: Stockton v. Osborne, 181 Ind. 440; 104 N.E. 756. 
O'Toole v. Tudor, 175 Ind.· 227; 93 N.E. 276. 

Sec. 5780: The surveyor fixes the time for completing each 
allotment of cleaning, beginning with the allotment nearest the 
mouth of the ditch, records the same in a book kept for that 

purpose, and notifies the parties affected. Thereafter the 

owners must clean the ditch biennially at the same time of year, 

and further notice is not necessary unless ownership of the 

land is changed. 

See: Beery v. Driner, 167 Ind. 127; 76 N.E. 967. 
Zimmerman v. Savage, 145 Ind. 124. 

Sec. 5780. Streams-Abutting landowners: The owners of20 per
cent of' the land abutting on . any stream that is not navigable 

and does not exceed an average width of 90 feet. between banks, 
whose lands are subject to overflow caused by obstructions in 

such stream, may petition the surveyor to allot a portion of 
said stream to each abutting landowner; and on order of the 
surveyor each such owner shall keep the allotted portion clean 

and free from obstruction. The procedure is the same as that 

under section 5775 et seq. 
Sec. 5782 and 5783. Ti I ing-Exempt ion: When an owner has con

verted a portion of' an open ditch allotted to him into a blind 
ditch by putting in tile of' sufficient dimen~ions to serve the 

purpose of drainage, such tile- being continuous from the h~ad 
or beginning of such ditch, thus obviating the necessity of' 
cleaning that part of .the ditch so tiled, such owner becomes ex
empt from allotment in that particular ditch. Such ~xemption 
applies orily to that particular drain, and that owner continues 
responsible for his allotted share of cleaning the ditch into 
which such tile drain has· outlet. Persons converting their 
allotment into blind tile ditch are responsible for the adequacy 

thereof and for obstructions caused by defects therein, but the 

cost of removing ordinary accumulations in such tile drain are 
paid out of' the general ditch improvement f\md. Sec. 5783: A 

landowner allowing an allotment of ditch to become obstructed 

through negligence must repair and clean the same at his own ex

pense. Upon failure so to do, after 15 days'. 'notice from the 
surveyor by registered mail, the surveyor will have the repairs 
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made, and collect from said owner the cost thereof including his 
own per diem and expenses. If the owner fails to pay within 30 

days, the cost is paid from the ditch improvement fund and then 
is placed upon the books of the auditor with a 10 percent pen
alty added, and becomes collectible as other taxes are col
lected. In townships where live-stock is permitted to run at 
large upon the highway, it is the duty of the highway superin

tendent to repair damages to drains caused by such stock. 

Sees. 578~, 5785, and 5792. Public tile drains: Public tile 
drains are repaired under direction of the surveyor and are clas
sified for biennial r.epair. The surveyor may make repairs not 
exceeding $50 in cost without advertising, and pay for same out 
of the general ditch improvement fund. When such drain is in
tercounty, the surveyor of the county having the larger portion 
of the drain performs this duty and ell-ch county lJears its propo!'
tionate share of the expense. Where the cost will exceed $50, 
the surveyor advertises for bids and lets contract for the work 
in the same manner as provided for other contracts. The surveyor 
pays the cost out of the dit.ch improvement fund and assesses 
the same proportionately on the lands that are benefited and in 
proportion to the original assessment for construction. Such 

assessments are collected in the same mBJ:Uler as other assess
ments, and mi.lst be paid at the first taxpaying time thereafter. 
Sec. 5785: This section provides the manner in which repairs 
and cleaning shall be dOI'Ie. Sec. 5792: This section provides 
for repairs to continuous tile drains of adjoining landowners 
where one landowner refuses or neglects to repair, the work to 
be done by the surveyor. 

Sees. 5787 and 5788, Inspection: Surveyors may not accept al
lotments as complete until after inspection, .and the surveyor 
is not required to make any inspection until the amount of work 
completed will require at least one-half day to complete such 
inspection. Sec. 5788: Provides penalties for failure of the 
surveyor to perform his duties. 

Sec. 5789. Unf.air allotments: If, after 2 years from the 
time any allotment is made, a petition is filed by qne or more 
affected parties asking a new allotment, the county surveyor 
examines the ditch and, if he finds the allotment unfair, pro
ceeds to reapportion the ditch as if no allotment had thereto
fore been made. If he finds no cause for complaint, costs are 
taxed against the petitioners and collected as other taxes are 

collected. 
Sees. 5790 and 579i. County drainage map:The surveyor is re

quired to make a drainage map of his county, except that for a 

county having less than 100 miles of ditph such map need not be 
made unless required by the county council. The surveyor must, 
however, provide the data for all new or all reconstructed works. 
Sec. 5791: All cleanout work must be let by contract and not by 

yardage. 
Sec. 5795, Boundary line drains: Where drains mark boundaries 

between lands of adjoining owners, the right-of-way for clean
outs must alternate on the right and left of such ditch in the 

biennial cleanout. 
Art. 5, Sec. 5825. Subdivisions: This article provides for 

allocating benefits to lands that have been subdivided subse
quent to the first assessment for ditch purposes. 

IOWA 
(Iowa Code of 1935, Chapters 353 to 361) 

ORGANIZATION--Petition 

Ch, 353, sees. 7~21, 7~22, and 711=25. Jurisdiction to estab-
1 ish: The board of supervisors of any county at I,UIY regular, 
special, or adjourned meeting may establish drainage districts 
and locate leve~s and cause them to be constructed as .herein 

provided. They may straighten, widen, or deepen any natural 
water course whenever the same shall be of JUblic utitity or 
conducive to the public health, convenience, or welfare. ·sec. 

7422: The drainage of surface water from agricultural lands or 
the protection of the same from overflow shall be presumed to 
be a public benefit and conducive to the public welfare, health, 

and convenience. Sec. 7425: So far as practicable the works 
must be located along the general course of natural drainage, 
but where it is more economical or practicable. the works need 
not follow the natural course of drainage but may shorten or 
change the courses of natural streams. 

See: Mitchell co; v. Odden, 219-793; 259 N. w. 774. 
Marsden v. Kirpatrick, 214-1388; 243·N. W. 145. 

Ch. 353, sees. 7~27 to 7~31 • PetItIoners: The owners of at 
least 25 percent of the .land described in the petition may file 
a petition for the establishment of a levee or drainage district 
with the county au~tor. In the case of a sub-district, one or 
more owners may petition for same. Sec. 7428: Where the pro
posed drainage district involves only the straightening of a 
water course, the board will not consider the petition unless 
signed by at least 35 per!Jent of the owners of the acreage af
fected or assessed. This does not affect the draining of swamps 

not in the .congressional 40--acre tracts abutting upon such water 
course. Sec. 7429: The petition·must set forth: (1) a descrip
tion of the land by congressional divisions or otherwise; (2) 
that the lands are subject to overflow or are too wet for cul
tivation; (3) that public utility, health, convenience, or wel
fare will be promoted by the proposed works;- and (4) the ter
mini, route, and lateral branches of the proposed improvement. 

Sec. 7430: Bond approved by the auditor must accompany the peti
tion, conditioned to pay the costs if the district is not es

tablished. Sec. 7431: The board maynot incur expense in excess 
of the amount of the bond in preliminary work until an addi
tional bond approved by the auditor has been filed. 

Ch. 353, sees. 7~32 and 7~38. Procedure of the board: The 
board at its first session 1appoints a competent and disinter
ested engineer, who gives bond for the faithful performance of 
his duties. He examines the lan:d described and any other that 
would be benefited by the proposed work, locates the works and 
makes a survey, and reports on the improvement necessary to 
carry out the petition and which will be of benefit to the pub
lic convenience, health, and welfare. Sec. 7438: The engineer 
makes full written report to the auditor showing: (1) the route 
and terrniri'i of all ditches and levees and the location and char
acter of all other improvements; (2) detailed profile and map 
showing how the works will affect each 40--acre tract, and the 
name of the owner thereof; (3) the boundaries of the district, 
the land that will be benefited or affected, and the location 
and size of ponds and depressions: (4) a plan for the most prac
tical method of securing equipment and materials on the ground; 
and (5) the probable cost of the improvements, and such other 
recommendations as he deems material. 

Ch. 353, sees. 7~39 and ~~0. Hearing: The board examines the 
report at 1 ts next meeting after the filing thereof, and if not 
satisfied with the plan presented may employ the same or another 
engineer to make an additional or new plan. The board may amend 

the plan at any time before final adoption, but such final adop
tiOI'I is conclusive in the absence of appeal. Sec. 7440: When 
the plan has been approved by the board, it is recorded,as a 
tentative plan for the improvement. The board then enters an 
order for a hearing on the petition and engineer's report so 
approved, to be held in not less than 40 days, and directs the 
auditor to give notice thereof to each owner of land affected 
and to .each lien holder or encumbrancer as well•as to the actual 
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occupants of the lands affected. Objections must be in writing, 
and be filed with the auditor before the date of the hearing. 
(1\hisenand v. Van Clark, 2Z7-800; 288 N.W. 915.) 

Ch. 353, sec. 711117. Hear I nr~ on petIt I on: At the hearing the 
board determines the sufficiency of the petition a.s to form and 
substance, as well as all objections filed, and the board may 
view the lands included within the proposed district. Finding 
that there is no material benefit to the land or no j:)Ublic bene
fit, the board must dismiss the petition. Finding that the 
petition complies with the law in form and substance, that the 
improvement would be conducive to the public welfare, that the 
cost is not excessive, and that no claim has been filed for 
damages, the board will locate and establish the district in 
accordance with the engineer's report and the tentati'}e plan. 
Th.e board may refuse to establish the district and have a fur
ther survey and new plan made, and fix the date of a further 
hearing of which all parties must take notice. (Christensen v. 
Agan, 209-·1315; 230 N.W. 800.) 

Ch. 353, sees. 711119 to 71153. Appraisers-Damages: When the 
board has determined that the district should be established and 
there are .claims for damages filed, it will adjoljl'll to await 
the report of 3 appraisers whom the auditor shall appoint to 
assess damages. One appraiser shall be an engineer and 2 shall 
be freeholders of the county, who are not interested nor re
lated to any interested party to the proceedings. Sec. 7450: 
The appraisers view the land and fix the damages to which each 
claimant is entitled, and place separate valuations tqion rig):lts
of-way or land to be used for settling basins, as shown by the 
plat. They file their report with the county auditor. Sec. 
7451: The board examines the appraisers' report and may hold a 
hearillg thereon and they may increase or diminish the amount of 

damages awarded. Sec. 7452: At such hearing the board considers 
the cost as reported by the engineer and the damages awarded all 

claimants, and if the cost of construction and damages awarded 
creates agreater burden than should justly be borne by the land 
benefited, they will dismiss the petition at the cost of the 
petitioner. Finding otherwise, they finally and .permanently 
locate and establish the district. Sec. 7453: If at or before 
the final hearing th.ere is a remonstrance filed witt. the county 
auditor, signed by a majority of the landowners in the district 
who own in the aggregate 70 percent or more of the land as
sessed, the board will dismiss the proceedings after the costs 
have been paid by one or both parties as the board may determine. 

Ch. 3511, sees. 7599 to 7~11. Intercounty districts: lfuen 
a proposed drainage district embraces land in more than one 
county, aduplicate of the petition is filed in each cotmty with 
the auditor. Duplicate bond is filed in an amount approved by 
the auditor of the oounty having the largest acreage, whichbond 
runs in favor of the several counties in which it is filed. 
Sec. 7600: The county board of each county appoints one commis
sioner, and they meet and appoint a competent engineer who also 
acts as a commissioner. Sec. 7601: The·board of commissioners, 
including the engineer, file a detailed report of the required 

drainage works and a duplicate in the office of th~ auditor of 

each county interested. Sec. ·7602: The engineer also files his 

plat, profiles, and papers in. each county. Sec. 7603: If the 
report is favorable, notice is ·given by the auditor of each 
coun.ty to the landowners in his county and also to the actual 
occupants of the land and leaseholders and encumbrancers. Sees. 
7604 to 7611: Notice is similar in all res;ects to that for a 
district wholly in one county. Claimants for damages file their 
claims with the audiwr of the county in which their lands are 

situated. , At the hearing the county boards of the several coun

ties meet in joint session and organize and elect a chairman and 

secretary. They sit jointly in considering the petition in the 
same manner as if the district were in one county. Th.e joint 
board may reject the petition or tentatively adopt the plan of 
the engineer. If they approve the plan, the board of each 
county selects an appraiser and the several boards by joint ac
tion employ an engineer; and the appraisers and engineer consti
tute the appraisers of damages and value of rights-of-way. Th.e 
procedure is then the same as ;i.f the district were in a single 
county. Th.e joint board may meet in any of the counties. When 
county boards are of unequal membership, the vote is equalized 
and the smallest board casts one vote for each member and the 
larger boards a fractional part of a vote resulting from di vid
ing the number of members in the smaller county by the number 
in the larger. 

Ch. 3511; sees. 7612 ·to 7622. ·Joint meetings: If the boards 
acting jointly establish a district, they appoint one commis
sioner from each county and a competent eng1neer, who within 2JJ 
days inspect and classify the lands, fixing the percentage of 
benefits and the apportionment of costs. This procedure is in 
all respects similar to that for a single county district. 
Sec. 7613 to 7821: After the amrunt to be assessed and levied 
has been deter.mined, the several boards, acting separately and 
within their own cOtmties, levy and collect the taxes in that 
county. They issue warrants, improvem~nt certificates, or bonds 
within their own county, with the same rights of landowners to 
pay in cash with<nt interest as if the district were in one 
county only. The joint board elects a supervising engineer to 
construct the work, make monthly estimates of payments for work 
done, andmake final settlement substantially as if the district 
were in one county. Sec. 7622: Upon failure of any board to act 
or if the boards dis·agree, the petitioners may transfer the 
proceedings to the district court of any of the counties in
volved by serving notice on the auditor within 10 days aft<;>r 
the expiration of the 20 days allowed for inspection and clas
sification under .section 7612, or within 10 days after failure 
to agree. 

ORGANIZATION--Powers 

Ch. 353, sees. 75111, 7522, 7523, and 7527. Appeals in inter
county districts: l\hen districts extend into two counties, 
appeal froni the final order of the joint boarcl of supervisors 
or the order of the trustees, may be taken to the District 
Court of any county into which the district extends. Sec. 7522: 
Appeals from orders fixing compensation for lands taken for 
rights-of-way or the amwnt of damages awarded shall be tried 
as ordinary proceedings. All other appeals are triable in 
equity, and the court may order the consolidation of two or 
more equity cases. Sec. 7523: On appeal it is not competent to 
show that any lands in the district are not benefited to some 
degree. Sec. 7527: The rig):lt of appeal is exclusive of all 

other remedies. 

Ch. 353, sees. 75'9 to 7551. Annexation of additional lands: 

When, after the establishment of a district, the board becomes 

convinced that additional lands are benefited and sh<nld have 
been included, it will adopt a resolution of necessity for an
nexation and appoint im engineer to make survey and report as 

in the original proceedings. Sec. 7550: If the engineer's re
port is favorable, the board proceeds as in the original under
taking· as to notice, hearing, assessmel)t of benefits and dam
ages, etc. Sec. 7551: Lands may be annexed upon petition of 
their owners. 

Ch. 3511-a-1, sees. 7626-a-1 to a-5. Converting intracounty 
districts into intercounty districts: Whenever one or more dis
tricts in one cwnty outlet into a oommon carrying outlet for 
one or more districts in another county, the boards of super

visors of such counties, acting jointly by resolution and on 
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petition of the trustees of any one of such districts or of one 
or more landowners therein, accompanied by bond, must _initiate 
proceedings for the establishment of an intercounty district by 
appointing commissioners as pro'l!ided in section 7600 and pro

ceeding as provided in chapter 354, and all provisions of that 
chapter are applicable. Sec. 7626-a-2: Neither any land nor any 

previously organized district may be included or assessed unless 
the land or the district shall receive special benefit from the 

improvements in the proposed intercounty district. Sec. '7626-a-3: 
Any landowner affected may appeal to the district court of the 
county where his land is situated.· Sec. 7626-a-4: The pro

ceeding on appeal is the same as provided in chapter 353. Sec 
'l626-a~5: The trustees or ·boards of supervisors having charge 

of any previously organized_ district which is_ to be included in 
whole or in part in the proposed intercounty district have the 

same right of appeal under the sam~ procedure. 

Ch. 358, sec-. 76711 et seq. Management by trustees: Any dis
trict in which the original construction has been completed and 

paid for by bond issue or otherwise may be placed under the 
control of a board of three trustees to be elected by the land
owners assessed for benefits. The, petition is filed with the 

auditor and is signed by a majority of persons, including .cor
porations,, owning lands assessed for benefits.· The board can

vasses the petition, and if it is in proper form orders an elec

tion thereon in not less than 40 nor more than 60- days to elect 

three trustees for the district. If it be an inter-county dis
trict, ~ duplicate petition is filed ~ith the auditor of each 

county. The boards of supervisors of the several counties meet 
in joint session and canvass the petition. If in due form, the 
boards by joint action call an election and appoint judges and 

clerks for the same. When the. petition is ·for trustees to man
age a district of 3, 000 acres or more, the board or boards di
vide the district into three electi_on_ districts having sabs

tantially· equal voting power. One t~tee is then elected from 
each election district, but all of the qualified voters for the 
entire district are ent_itled to vote for eacl:i trustee. Each 

trustee must be an adult citizen of the United States, a resi

:lent of the county, and the owner of land in the election dis
trict for which he is elected. Notice is by publication in all 

of the counties. The right to vote is determined by a certifi
cate from the auditor of the classification and assessment of 
each tract of land in the district in the name of the .Present 
owner. The latest owner is entitled to vote upon proof of .title.· 

Each adult owner, without regard to sex, and each railroad is 
entitled to one vote only. When the pet:i,tion filed with the 
county board is signed by a majority of the landowners owning_ 
lands assessed, for benefits and,asks. for .the riJSht to vote in 
proportion to 'the assessment of benefits; and filed with the 

board, then each land~wner assessed _is entitled to one vote for 

each $10 or fr~ction thereof of his_ original assessment. The 
voter must write his name on the ballot.· The vote must be cast 

in person. Sees. 7686 to 7698 provide machinery for conducting 
the election in detail 

Ch. 385, sec. 7700; Trustees' duties: The_ crustees have con
trol and management of ·the district, and for that distric_t have 
all of the power conferred on the board of supervisors, includ

ing the issuance of improvement certificates- and bonds. Any 

reclassification or imPortant change :ip the district is submit
ted to an election and the details of the manner of conducting 

the same are, set out in the statute• Upon petition of a major

ity of the landowners assessed, including co11p0ration~, owning 

-more than one-half of the acreage, the district may change back 

from the trustee fo~ of management to the control of the board 

of superVisors after due notice and hearing. 

FINANCING--Assessments 

Ch. 353, sec. 711611. Classification--Assessment: When the dis
trict is established and the contracts for const~ctionare let, 

the board appoints three commissioners- to assess benefits and 

to classify the lands affected. One must be a competent civil 
eng:illeer and two must be freeholders of the county not inter

ested in the district nor related to any interested party. 

Ch. 353, sec. 71165. Seale of benefits: The commissioners fix 
the time within which the classification and assessment must be 

made. The commissioners witl)in 20 days begin to classify all 

the land within the district, including any changes, extensions, 

or enlargements, in tracts -of 40 acres or less according to 
legal subdivision, in a graduated scale according to the bene
fits to be received. When this is completed the commissioners 

make a full and detailed report thereof and file it with_ ~e au
ditor. Each tract is numb.ered, the lands receiving greatest 
benefit being marked 100 and those ·benefited in less degree 

marked in proportion. ~he commissioners also make an equitable 
apportionment of the· costs and damages computed on the basis of 
the percentages fixed. 

Ch. 353, sec. 71167. Rules of cla,ssification: In their report 
the appraisers specify each tract by its proper description and 
the ownership thereof as appears on the· auditor's transfer 

books. They will not take into consideration any benefit to_be 

derived from other works than th~se of the districts. 
Ch. 353, sees. 71168 to 71170: The commissioners must fix the 

benefits_ derived from lateral drains in the same manner as for 
subdistricts, and report• separately (1) the percentage of bene
fit to each 40 acres derived from the main ditch and works and 
(2) the· percentage· of benefit on account of the laterals .. Sec.' 

7469: Railroad property may be assessed by the commissioners, 
the proceedings being the same as for individual property. Sec. 
7470: Assessment may be made against public roads in the dis

trict. 
Ch. 353, sec. 71171. Report of-commissioners:-The .commissioners 

file in the auditor's office a verifieq.report in tabulated form 

as to each 40-acre tract, ·setting .forth: -(1) name of the owner 
as shown by -the transfer books; (2) the amount of 'benefit to 

each railroM ~d )'lighway, the percentage of benefit to each 
other tract, and the apportionment and amount of assessments of 
costs and expenses against eacl:i tract . (a) for main ditch and 
settling-basin, (b) for laterals, (c) for levees and pumps; and 
(3) the agg.regate amount of all assessments. 

Ch. 353, sees. -71172 to 71175. Hearing-Notice: The county 

board -fixes the time for hearing on the report of the commission

ers and the auditor serves notir.e to each landowner !Uld each 
·actuai occupant· .o.f the· lands, stating the ·amotmt o_f cost and 

construction expense- apportioned to each 40 acres or less.· Any 
objections must be filed ~ writing before the date set for the 

hearing. SflC. 7 4-'73: At the hearing the board determines all 
<;>bjections filed to ·the said report and may affirm, increase, 
or dim:filish the percent~e of benefits or apportionment of costs 

and benefits as may- be just and equitable. Sec. 7474: The board 
may ·hear evidence both for and against said report, but it is 
not competent to -show that any of the land will not be benefited 
in some degree. Sec. '7475: The board gives. no tic~ to tbe owners 
of any tract on wJ:tich it is proposed.to increase the assessment, 

and requires him w' appear bew.teen 10 end 20 days after service 
and show cause why the _assessment should not be increased. 

Ch. 353, sees. 7~76 and 71177.Ciassification as basis of fu

ture assessments : The classification when finally adopted re
mains the basis of ·all future assessments unless revised by 
the board in the maimer providEld, for reclassification, except 
that lands lost by erosion· or taken for rights-ox·-way will not 
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thereafter be assessed. Any resulting deficiency is spread over 
the remainder of the land in the same ratio as the original clas
sification. Sec. 7477: When the board has finally determined the 
matter of assessment of benefits and the apportionment, it levies 

such assessment as a tax which ·bears interest· from that date. 
Ch. 353, sees. 71178 to 71180. Lien: ·such taxes are a lien on 

all premises against which they are assessed, as fully as state 
and county taxes.· Sec. 7479: If the first assessment for the 
original cost of any improvement is :4lsufficient, the board 

Ch. 353, sees. 71192 and 71195 to 71195-e- I . Rec 1 ass if i cation: 
U'ter a district is established and the improvements constructed, 

lf the .commissioners find that the original classification 
is not equitable as a basis for enlargement or extension they 
make a reclassification in the same manner as the original clas
sification. Sec. 7495 to 7495-e-1: Generally, bonds and warrants 
of the district issued against the construction and maintenance 
funds may be accepted at par upon assessments levied to create 
the fund against which such bonds or warrants were drawn or 

makes an additional assessment and levies it in the same ratio issued, 
as the first assessment. Sec. 7480: All drainage or levee as- Ch. 353, sees. 71199 to 7502. Improvement certificates: The 
sessments are set out in the drainage record of each district 

. and also on the tax records of each county. 
Ch. 353, sees. 7118i to 71183. Funds: The taxes when collected 

are kept in a separate fund known as the . drainage and levee 
fund, and are paid out only on order of the board for the pur
poses of the district.· Sec. 7482: _Drainage and levee taxes be
come due at the same time as other taxes and are collected in 
the same manner. Sec. 7483: All assessments are levied at one 
time and each interested party has the right within 20 days to 
pay such assessments in full without interest and before any 
improvement certificates or bonds have been issued against such 
assess}llents. 

Ch. 353, sees. 711811, 71186 and 71188. Installments: Any owner 
who has been assessed more than $20 may within 30 days file an 
agreement or endorse same on any improvement certificate to the 
effect that i~ consideration of paying the assessment in in
stallments, he will not ma,ke any objection to the legality of 

board may, by resolution, _provide for improvement certificates 
to be issued in full or partial payment for construction of any 
part of the improvement, which certificates may be made payable 
to the bearer or to named contractors. Sec. '1500: Each certifi
cate states the amount of one or more drainage assessments made 
against certain property, and designates the owner thereof, who 
is liable for the payment of such assessment. Improvement cerJ 
tificates are negotiable, and transfer to the bearer all right 
to the taxes on every such assessment or part thereof described 
in the certificate; and the bearer may collect in any manner 
provided by law as the same may mature. Sec. 7501: Such certif
icates bear interest at 6 percent and must be paid to the county 
treasurer, who credits same on the certificate. Sec. 7502: 

Any person has the right to pay at any time the amount of his 
assessment represented by any outstanding improvement certifi
cate, with interest. No certificate may be issued nor negoti
ated for the use of the drainage district for less than par with 

his assessment for benefits or the levy of taxes. He may then accrued interest to date of transfer. 
pay one-third of his assessment at the time of filing the agree
ment, "one-third in 20 days after the improvement is certified 
by the engineer to'be one-half completed,and the remaining one

third within 20 days after the work is completed and accepted. 
Installments paid as thus agreed do not bear interest. Other-
wise interest is collected in the same manner as taxes and with 
the same penalty. Landowners may pay such assessments in not 
less than 10 nor more than 20 installments with interest as 
fixed by the board, one .installment to be paid at the March tax-
paying period each year. The county treasurer may require pay-
ment of only a .sufficient amount of the first assessment to meet 
bonds and interest maturing prior to the regular time for pay
ment of the second installment; but the remainder must be paid 
with such second installment, without penalty. Sec. 7486: In 
case of appeal· from assessments, the option to pay in install

FINANCING-Bonds 

Ch. 353, sees. 7503 to 7508. Drainage bonds: When a drainage 
di.strict has been established, or the making of any improvement 
determined upon, if the board finds that the cost will create 
assessments greater than should be levied in a single year, they 
may, instead of issuing improvement certificates (sec. 7400-
7502), fix the amonnt that should be levied and collected each 
year and issue drainage bonds of the connty, covering all as
sessments exclusive of assessments of $20 and less. Sec. 7504: 

The bonds are numbered, have the words "drainage bonds" printed 
on the face, and that the bond is in pursuance of a resolution 

of the board of supervisors and is to be paid_ only from taxes 

levied and collected on the lands assessed for benefits within 
the district for which the bond is issued. Sec. 7505: The 

ments continues provided the party appealing within 20 days aggregate amount of bonds may not exceed the benefits assessed; 
after final determination files with the.auditor in writing his they may not bear maturity greater than 20 years nor interest 
election to pay in installments and pays all installments rna- more than 5 percent. Sec. 7506: The board fixes maturities and 
tured prior to'that time with interest. Sec. 7488: When the interest, and determines the amonnt of assessments on highways 

cost of construction is less than the estimated cost, leaving a i covered by such bond issue. Taxes against highways are payable 

surplus fund, and.when one-half or more of all assessments have 
been paid in, the board is authorized to apply not over 50 per
cent of the surplus upon the assessments due the following year. 
Proper refund may be made to property owners who have paid their 
assessments in full. There is the same general provision as to 
the conStruction of laterals. (Sec. 7489.) 

Ch. 353, sees. 71190 and 7119i. Subdistricts: Any party desir
ing further drainage across intervening lands to the main ditch, 
and being unable to agree with the intervening owners on terms 
and conditions, may file a petition for a subdistrict and the 
proceeding is the same as for the establishment of the original 
district. Sec. 7491: Sucli subdistricts are to be presumed to 
be conducive to the public welfare, and when established become 
a part of the drainage district as if a part of the original 
district. 

at the same time and in the same manner as those against in
dividuals. Sees. 7507 and 7508: Bonds may be applied at par 

and accrued interest to payment for work as it pro~resses, or 
may be sold through the county treasurer at not· less than par 
with accrued interest. Any premium realized is credited to the 
drainage fund of the district. 

Ch. 353, sees. 7509, 7509-a-•, and 75i2. Deficiency levy: If 
any levy is not sufficient to meet the principal and interest 
of the outstanding bonds, additional assessments may be made on 
the same classification as the previous assessment. Additional 
bond issues may be made to complete full. payment for improve
ments_, by the same proceedings as the previous issue. Sec. 
7509-a-1: Districts may fund or refund any issue of bonds in the 
same manner prescribed in section 7663. All assessments of $20 
or less must be paid in cash. Sec. 7512: The board fixes the 
time within which assessments of more than $20 may be paid in 
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cash. Thereafter payment may be made only in the manner :fixed 
and prescribed by the board. Appeal is to the district court 
of the county in which the proceeding was had. 

Ch. 358-b-1, sec. 77i~-b-1. Refunding bonds: The board of 
supervisors may extend the time of the payment of any outstand
ing drainage bonds issued in anticipation of the collection of 
drainage assessments levied upon property within a drainage dis
trict, and may extend the time of payment of any unpaid assess
ment or installment thereof, and may issue drainage refunding 
bonds in the manner hereinafter provided. 

Ch. 358-b-1, sec. 771~-b-2. Petition: Before the payment of 
any installment. may be extended and before the board proceeds 

to issue refunding bonds, the OWJ1ers of not less than 15 percent 
of the land within the district as shown by the transfer books 
of the auditor, upon which drainage assessments are_unpaid, must 
file a petition with the board requesting the extension of time 
for payment, setting forth the date/the assessments were levied, 
the amount paid, and requesting the issuance of refunding bonds. 

Ch. 358-b-i, sec. 77i~-b-~. Hearing: The board determines the 
sufficiency of the petition and gives 10 days notice of a hear
ing thereon, in the same manner as required in relation to the 
issuance of bonds under chapter 23. 

Ch. 358-b-1, sec. 77i~-b-5, Notice: The notice is directed 
to each landowner whose assessments are unpaid, naming him, and 
to the actual occupant of the land, stating the amount of the 
assessment due on each-40 acres or less. It states that all of 
the unpaid assessments proposed to be extended may be paid on 
or before the hearing date, and thereafter they may be paid only 

in the manner fixed by the board in the resolution authorizing 
the issuance of refunding bonds. 

Ch. 358-b- i, sec. 77 i ~-b-6. Extending payment of assessments: 
If no appeal is taken (as provided in chapter 23) , the board may 
extend the time of payment of the assessments as requested in 
the petition and may issue drainage refunding bonds. In case 
of appeal the board may issue such bonds in accordance with the 
decision of the state comptroller provided such assessments have 
not been entered on the delinquent tax lists and have not been 
previously extended. 

Ch. 358.;b-l, se~s. 77i~-b-7 to b-9. Appeal: Any aggrieved 
person may appeal to the District Court of the county in which 

such action was taken. Sec. 7714-b-8: Appeals must be taken 
within 10 days in the manner provided in section 7515. Sec. 
7714-b-9: The extension of the payments may not be for more than 
40 years from the fime the assessments become due·. The board 
fixes the amount to be levied each year and may issue refunding 
bonds covering all such assessments. 

Ch. · 358-b-1, sec. 771 ... b-10. Bonds-Form: The bonds must be 

in substantially the form of drainage bonds and may not run for 

more than 40 years. 
'Ch. 358-b:.l, sees. 77i~-b-i2 to b-i6, 77i~-f-i,and 771~-b-17. 

Resolution of Board: Refunding bonds must be issued in con
formity with the resolution of the board of supervisors. The 
resolution must state the amount of the bonds and the purpose, 
as well as the amount of the assessments and due dates and 

rates of interest, etc. Sec. 7714-b-13: The resolution must be 
spread on the minutes of the board and constitutes .a contract 
between the district and the holders of the bonds, and is full 
authority for the revision of the taic roll to conform thereto. 
Sec. 7714-b-14: The bonds must. be delivered to· the county 
treasurer to be registered by him. Sec. 7714-b-15: The treas

urer makes monthly report under oath of the sale or exchange 

of such bonds. Sec. 7714-b-16: He sells the bonds for cash on 

the best available terms, or exchanges them on the best avail
able terms for the _legal indebtedness of the district evidenced 

by outstanding bonds authorized to be refunded by the resolu
tion. The proceeds of the bonds must be used exclusively for 
the purposes for which the bonds were issued. They may not be 

sold or exchanged for less than face value plus accrued inter
est. Sec. 7714-f-1: When lands have been sold at a tax sale 
for failing to pay drainage assessments and before the tax deed 
has been issued, on applicat-ion of the owner the board may re
deem the lands out of the proceeds of the refunding bonds and 
add the cost to the -unpaid assessments against such land, pay
ment to be extended in the manner and as a part of the re
ma:l.ning unpaid assessments thereon. Sec. 7714-b-17: Extension 
of the time of payment of any assessment in no way effects the 
lien thereof as originally levied nor the priority thereof. 

Ch. 358-b-i, sees. 77i~-b-i8 to b-22: If.' the assessment for 
any reason is insufficient to meet payment of the principal and 
interest on refunding bonds, additional assessments must be 
made to meet such payments. Sec. 7714-b-19: All special assess
ments applicable to payment of the indebtedness refunded must 
be a:pplied to the payment of the refunding bonds and interest. 
Sec. 7714-b-20: The special assessments must be held separate 
and apart in trust for the repayment of refunding bonds. Sec. 
7714-b-21: The issuance of refunding bonds does not in any way 
impair the lien of unpaid drainage assessments in the district, 
the time of payment of which is not extended, nor the priority 
of such lien, nor the power of the officers to levy, collect, 
and apply the proceeds to the payment of the outstanding drain
age bonds. Sec. 7714-b-22: No action may be brought question
ing the validity of any refunding bond after three months from 
the date when they werP ordered to'be issued. 

Ch. 358-b-i, sec. 771~-g-i-2-3: These sections authortze re
financing and loans from R.F.C. or other agencies. 

Ch. 358-f-1, sec. 77 i~-f-2. Defaulted drainage bonds: When 
bonds issued in anticipation of assessments on real estate are 
in default as to principal or interest, and funds 'are not avail
able for payment within 30 days, 10 land owners of the district 
or the owners of not less than '10 percent in amount of the out
standing bonds may make application to the district court of the 
county asking an extension Of time for payment and a reamorti
zation of assessments on real estate within the district which 
was in default, and for a new. schedule of payment of bonds and 
other indebtedness and the issuance of new bonds as provided in 
this chapter. 

Ch. -358-f-1, sees. ni .. -f-3 to f-5. Petition: Ten owners of 
real estate in the district or the owners of 10 percent in 
amount of the outstanding bonds may file a petition setting forth 
names and addresses of the petitioners and that said bonds are 
in default and that said default cannot be removed by payments 
under the existing schedule; and asking a determination by the 
court. Sec •. 7714-f-4: The court orders a hearing to be had at 
least four· weeks subsequently. Sec. 7714-f-5: The supervisors 
must be served with notice in the same manner as in civil ac~ 
tions; and the owners of each tract of land, each lien-holder 
or encumbrancer, all persons holding claims against the district 
as shown by the county records, bondholders, and actual occu'
pants. of the land (without naming them) must be served by publi
cation for two weeks in the county, such publication to be com
pleted not less than two weeks prior to the hearing on the 

petition. 

Ch. 358-f-1, sec. 771 .. -f-6, Jurisdiction: The District Court 
has power and jurisdiction to adjudicate ali thE' rights of the 

:tn:terested parties, taking into consideration the schedule of 
classification of the land, the assessment on the reiU estate, 

the 'gross amount required to retire the bonds, and the current 

financial condition of the taxpayers. 
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Ch. 358-f-1, sec. 7711J-f-7. Conservator: If the court finds 

the petitiah to be in proper form and that the parties to the 
proceedings have had J?roper notice and that the district is in 
default in the payment of installment assessments or interest, 
the court enters an order appointing the county au(tltor of the 
county in which the greater portion of the lands of the district 
_are situated as receiver for the district, he being thereafter 
termed "conservator• and being under the court's direction. 

Ch. 358-f-1, sec. ni!J-f-8. Report: Within 30 days the con-. 
servator files with the clerk of the .District Court a fUll re
port of the bonded indebtedness of the district, the interest 
thereon, and all other indebtedness of the district. He also 
files a schedule of all lands sold at tax sales and the amount 
o.f the drain~e assessment against them, and a list of all real · 
est;ate showing the l!l'~Paid assessments thereon. He furnishes a 
schedule under which the bonded indebtedness of the district may 
be reamortized and a similar schedule as to all other indebted
ness. The court sets the date for hearing on this report be
tween 10 and 15 days following. 

Ch. 358-f-1, sec. 7711J-f-9. Adjudica~ion: Under this section 
it is the duty of the court to strike a balance sheet for the 
district, and if it is shown that the assessments ·as levied are 
insufficient to pa,y the indebtedness of the district the court 
may order the board to levy a. new assessment to pay the same. 
It i.s provided~ J.;lowever, that no a.sses·sment may. be levied 
against a. landowner not_delinquent; that the reassessment shall 
be in direct proportion to 'the amount of tmpaid assessments on 
the particular pie.ce of land; that no levy shall be made where 
the owner has previo11Sly paid all of his assessments. The as
sessment must be levied in the same proportion as the original 
assessment. . The order is filed with the cotmty auditor, recorded 
in the drainage record, and spread upon the tax records of 
the cotmty. 'The reassessment becomes due at the same time and 
is collected in the sam:e manner as ordinary taxes and with the 
same penal ties. The court may apportion the cost between the 
district and the creditors. 

Ch. 358-f-,1, sec. 7711J-f-to. Refunding bonds: The court will 
direct the board of supervisors· to issue bonds in lieu of the 
outstanding bonds, and additional bonds for accrued interest and 
other indebtedness of the district. The bonds are payable as 
di-rected in the order of the court and known as "conservator's 
drainage district bonds. • The rate of interest may not be less 
than alE percent and the bonds are to be paid only from taxes 
collecteQ, on land within the district. The conservator may sell 
the bonds at. not less than! par and accrued interest, .or he ma,y 
exchange ·the bonds with the creditors of the district in amounts 
as fixed and determined by the court, cancelling. all evidences 
of indebtedness received by him in lieu of conservator's bonds. 

Ch. 358-f-1, sees. nt!J-f-11 to f-13. Lien: When conserva
tor's drainage bondS are issued, nothing in the statutE! is to 
be construed as impa.iring the lien of all unpaid assessments 
upon the real estate in the district, nor the priority of such 
lien, nor the right and power of any officer authorized by law 
to collect assessments and apply the proceeds to the payment of 
autstanding drain~e bonds issued in anticipation· of the col
lection thereof. .Sec. 7714-(-12: Where a district in default 
is managed by trustees, they must be made parties defendant. 
Sec. 7714-(-13: No action questioning the validity of any con
servator's bond mey be brought _after three months from the date 
of the· order. 

CONSTRUCTION 

Ch. 353, sec. 71J55. Permanent ~urvey: When the improvement 

is finally ef!tablished, the board has a permanent survey made · 
showing the levels and elevations of each 40-acre tract and 

files a. report and plat of the same with the county auditor. 
The damages awarded to claimants are paid in the ·first instance 
by· the party benefited, or are secured by bond approved by the 
auditor. After the payment or securing of such damages, the 
board divides the improvement into suitable sections, numbering 
them consecutively from the outlet to the beginning and pre
scribil'lg a time within :which the improvement shall be completed. 
The board appoints a competent engineer to have charge of con
struction and advertises for bids, stating the amotmt of work to 
be done in each section and the date for completion. All bids 
mu5t be accompanied by certified check for 10 percent of the 
bid, but not to exceed $10,000. The successful bidder gives 
bond for not less than 75 percent of the contract price.· 

Ch. 353, sec. 7531. Monthly estimate: The engineer fUrnishes 
monthly estimates of the work done on each section to the con
tractor and to the auditor. rtte auditor draws warrants in favor 
of the contractor, or an order on the county treasurer for im

prqvement certificates or drainage bonds as the case may be, 
for 80 percent of the estimate of work done. Upon completion 
of the work;, the engin..er certifies same to the board, which 
proceeds after notice by publication to hold a hearing thereon 
where interested parties may file objections to the report. If 
the bo·ard finds the work to· be completed and accepts the same, 
it directs the auditor to draw warrants for the full amount or 
deliver to the contractor improvement certificates or bonds, as 
the case may be. · 

Ch. 353, sees. 7537 and 7538 provide for construction on high
way rightS-of-way when necessary, building bridges, construction 
across railroil.ds, and passage of equipment across highways and 
railroads and other pUblic utilities. 

Ch. 353. sec. 7556. Repairs: It is the duty of the board or 
of the trustees to keep the works in repair. They may enlarge, 
reopen, deepen, or widen ditches, or convert them into closed 
drains when to the best interests of the public. If the cost 
ex~eeds 10 percent of the original cost of the improvement, the 
board orders a new apportionment and assessment against the land 
in the same manner as for original construction. 'Separate as

sessments are made for the main ditch and for laterals, open or 
tile. The main ditch cost is assessed to the whole district and 
the laterals or tile to the land benefited specifically. 

DISSOLUTION 

Ch. 353, sec. 71J51J. Dissolution: When, after two years from 
the establishment of a district or the final determination of 
an appeal, no contract shall have been _let nor work done nor 
bonds issued, a petition signed by a majority of the landowners 
who in the aggregate own 70 percent of the land affected may be 

filed, stating these facts and that provision has been made for 
all costs and expenses. If the board finds the facts as stated, 
it will dissolve and vacate the district· by resolution entered 
on its records and recorded by the auditor in the drainage. 
record. 

Ch.-353-g-t, sec. 7598-g-t. Jurisdiction to dissolve: When a 
district is free from indebtedness and it appears that the ne-

. cessity therefor no longer exists, or that the expense of main
tenance is more than the benefit derived, the board upon the pe
tition of' a majority of the landowners who in the aggregate own 
60 percent of the land may dissolve and discontinue such dis
trict.; The board gives notice of a hearing on the petition in 
the same manner as for the formation of a district, and if at 
such hearing it finds that such district is free from debt and 
that the necessity no longer exists or _that the expense of up
keep is not commensurate with the benefits received, it enters 
an order abandoning and dissolving the district, which order is 
filed with the auditor of ·each interested cotmty and recorded 
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in the drainage record. Appeal may Le had to the district 

court in any connty into which the district extends. The cost 

is paid by the district where tax funds are sufficient or unpaid 

assessments sufficient; otherwise the board will assess the 
cost against the lands of the district in the same proportion as 
the original assessment. Any excess remaining after the pay

ment of all debts is prorated back to the landowners in the 

proportion of their assessment. When a district is dissolved, 
all rights-of-way are deemed to be abandoned. 

KANSAS 
(General Statutes of Kansas, Annotated, 1935, Supplement 

to General Statutes, 1939, Chapter 24) 

DRAINAGE AND LEVEES 
Article 4-Drainage Districts within Counties or Cities, Sec. 

24-401 to 24-493. 
Article 6--Drainage in one or more Counties, Sec. 24-601 to 

24-653. 

(NOTE: Kansas statutes relating d.irectly and indirectly to 
drainage are so voluminous that space will not permit this 
brief synopsis to refer to more than articles 4 and 6 above. 
Sec. 24-104 specifically provides that nothing in this article 
shall be construed as affecting or repealing any of the provi
sions of chapter 215, Laws of 1905.) 

I 

ARTICLE 4--DRAINAGE DISTRICTS WITHIN 
COUNTIES OR CITIES 
(Dratnage Act of 1905) 

ORGAN I ZATION-Pe ti tion 

Sees. 2ij-ij0 I and 2ij-ij02. County Co111111l ss I oners to organIze: 
The Boards of County Commissioners have the power, and it is 
their duty, upon proper petition, to incorporate and organize 

drainage districts as herein provided. (R.S. 1903, sec. 24-401.) 

Sec. 24-402: Lands within cities may be included in drainage 

districts if subject to overflow from the same natural water

course. (L. 1905, ch. 215.) 
Sec, 2ij-ij03. Petition: A petition must be addressed to the 

Board of County Commissioners of the county in which the land 

to be embraced in the. district is situated. It must describe 

the territory by sections and subsections as shown on the Gov
ernment survey, or by metes and bounds. It must state that the 
lands are subject to damage from overflow of some natural water

course, naming it; that the proposed improvements are necessary 

to prevent such overflow; and that such works would be conducive 
to the public health, welfare, or convenience. The petition 

prays that all of the land within the boundaries defined shall 

be incorporated as a drainage district under a corporate name 
therein designated. If any of the lands are within a city or 

town, they are described by their lot and block numbers. 

See: Description of lands: Jensen v. Buffalo Dr. D., 148 K. 712;, 
84 Pac. (2d) 58. 

Sec. 2ij-ij0ij, Notice--Hearing: When such a petition is signed 
by not less than two--f'if'ths of the ta,xpayers residing within 
the boundaries of the proposed district, and presented to the 
Board of County Commissioners, the Board forthwith fixes a time , 
for hearing thereon and the county clerk gives notice of such 
hearing by publication. 

Sees. 2ij-ij05 and 2ij-ij06. Hear I ng: At the hearing the Board 

ascertains whether proper notice has been given, and so finding 
declares that fact and enters the same on the journal. They 
hear all persons for and against such petition, and such other 
evidence as they may desire, to ascertain whether the petition 
contains the proper number of qualified signers and whether the 
statements of the petition are true. Finding these facts in the 
affirmative, the commissioners declare the territory described 

those bounds to be incorporated as a drainage district, giving 

it a name. Thereafter such territory and its inhabitants con

stitute a body politic and corporate nnder the name given, and 

have perpetual succession. Sec. 24-406: It is the duty of the 
Board of County Commissioners to enter on their records all 

findings and decisions and to define the lim.its of the district 

to be incorporated, and to fix the time and place of the first 

election of officers of the district, providing for judges anQ. 
clerks of election. The declaration and determination of the 
Board of County Commissioners so entered on the. record are con

clusive against all persons, so that no matter of fact so de

termined shall ever be disputed. The record is conclusive evi
dence in all courts of the matters recited therein and of the 
corporate existence of the district; provided, the fact that 

lands described in drainage districts heretofore incorporated 
under chapter 215 of the Laws of 1905 have not been described by 

subdivisions according to Government survey, or by appropriate 

numbers as lots and blocks, shall not invalidate any petition 
or the order of court incorporating such districts, [State ex 
rel v. Niotaze Dr. D., 14D K. 1; 34 Pac. (2d) 124.] 

Sec. 2ij-ij58. Where nonresidents own three-fifths of land: 
When contiguous lands of different owners are sub,ject to ·injury 

from overflow of a natural watercourse and may as a body be 
protected by levees or other works, but the owners of three
fifths of the acreage of such lands are nonresidents and there 

shall not be five taxpayers residing within the territory in

cluding such land, then such territory may be incorporated as a 
drainage district by the Board of County Commissioners upon 
presentation of a petition as described in section 24-403. The 

petition must be signed by not less than three-fifths of the 
persons who own and pay taxes on land in such territory and 

must state these facts in addition to the facts required by 

section 24-403. (L. 1911, ch. 173.) 

Sec. 2ij-ij69. Directors of such. districts: The directors of 
such districts must be three landowners, but not necessarily 

residents, named in the petition for the first term after organ
ization, and shall be decla~ed to be such directors by the 

County Commissioners. Directors thereafter are elected. 

ORGANIZATION--Powers 

Sec. 2ij-ij07. Powers: Each district incorporated hereunder i.s 

a body corporate and politic and, subject to the superior rights 
of the United States over navigable waters, such districts are 

granted exclusive control over the beds and channels, and state 
lands therein, of all natural watercourses within the district. 
In addition to the usual formal powers of corporation, the dis

trict may (1) completely control the natural watercourses 

within its limits, alter or change the channel of same, con
struct necessary works, and acquire necessary rights-of-way by 
gift, purchase, or condemnation; (2) fix the location of bridges 
as well as their height and span, within the district; (3) exer
cise the right of eminent domain to cons~ruct works across rail
roads and other corporations for the purpose of main_taining a 
continuous levee of uniform height; (4) . change the grades of 
highways, railroads, and street railways; (5)· require railroads 
to elevate their tracts where necessary for continuation of 
levees; (6) maintain suits to enforce its orders, and to enjoin 
placing or maintenance of any structure obstructing the flow of 
water; (7) recover and hold possession -of all state lands be
tween the highwater banks of natural watercourses and change 
the channels of streams, and sell the abandoned channels givjng 

good title thereto, and apply the proceeds. for the .cost of the 

new channels; (8) annually levy '~ * * a general tax not exceed
ing five mills on the dollar on 'all taxable property within 

to constitute a public corporation· and the territory within ' the district to create a general fund; [The word "property" as 
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used includes personal property. The assessment of railroaqs 
on a mileage basis is upheld Lowden ·v. Nusbaum, 143 K. 700; 56 
Pac. (2d) 58]; (9) levy assessments and special taxes upon all 
of the real estate benefited to pay for the .cost of construc
tion and maintenance of works to prevent overflow or to drain 
overflowed· land or to be .conducive to the public health, con
·venience, and welfare; (10) issue negotiable bonds to pay the 
.costs of improving .chanl)els and constructing levees and drains 
and other works, and for the necessary rights-of-way, such bonds 
to be payable by general taxation of all property within the 
district when it shall be determined that all 'property within 
the district will be'benefited thereby or that the works will 
be .conducive to the public health, .convenience, and welfare; 
provided, no bonds may be issued until ordered by the ·vote of 
the taxpayers. 

See: Pu-tnam ·v. City of Salina, 136 K. 646; 17 Pac. (2df 827; 22 
Pac. (2d) 957. 

Cities Service Gas Co. v. Riverside Dr. D.:, 137 K. 410; 20 
Pac. (2d) 520. 

Hawkins v. Gregory., ·138 K. 477; 26 Pac. (2d) 247. 

·Sec. 2 .. - .. 08. Powers of d lstr lets Incorporated under Laws of 
1905: All drainage districts incorporated under chapter 215, 
Laws 1905, have the power (1) to take sand, rock, gravel, or 
other minerals from any navigable river within their .corporate 
lim.its without payment of any .compensation to the state there
for., and sell the same_ and use the proceeds in the construction 
and maintenance of their works or for dredging or other author
ized improvements; (2) to .construct streets along, upon, or 
adjoining or over any river., wall, dike, or levee or approaches 
thereto from adjacent intersecting streets and maY. issue bonds 
t.o ·pay the .costs of said improvement; . (3) to .contract or coop
erate with any on.micipal .corporat:!-ons or other persons for the 

.construction and maintenance of sewers, etc~, for the draining 
of any portion of the drainage district, and to issue bonds to 
pay therefor. (L. 1917., p:. 173.) 

Sec. 2 .. - .. 38. Eminent domaIn: Drainage dis tri.cts have the 
power to .candemn property necessary in .carrying out the purposes 
of the district, including railroad rights-of-way., after hearing 
before the .county .court or the Court of Common Pleas and the 
appointment of .commissioners to report on the facts; 

Sec. 2 .. - .. 53. Boundary watercourses: Every water .course which 

runs through or constitutes a bo'I.Dldary of a drainage district is 
deemed to be within the district for such distance as it so 
runs through· or constitutes the bo'I.Dldary., and the district has 

.control over the whole width of such water .course between the 
banks at highwater mark for the distance of such bo'I.Dldary., ex

.cept where districts are organized on opposite sides of the 
same water .course. In this latt,er event each district .controls 

to the .center of the main .channel. 
Sees. 2 .. -ll63 to 21l-ll69. Enlargement of d lstr let: Provision is 

made in these sections for the enlargement of drainage districts 
upon petition of the directors after notice and hearing similar 
to the original organization of the district.· 

Sec. 21l-ll81. Counties having population between 85,000 and 
130,000: Special provision is made for the organization of dis-

tricts in 
130,000. 
ture.) 

counties having a population of between 85,000 and 
~hese districts are abviously not-in aid of agricul-

ORGANIZATION--Officers 

See. 21l-ll09. Board of dIrectors: All powers of a drainage 
district are exer.cised by the Board of Directors, .consisting of 
three persons wha must be freeholders and actual residents of 
the ·district; prdVided, in districts in CO'I.Dlties having ·Jess 
than 85,000 population, the directors must be freeholders 

residing in the .cO'I.Dlty in which the district is located, and in 
intercotmty districts the directors may reside in· either cO'I.Dlty. 
(Up to the second Tuesday in Mar.ch, 1914, the· directors were 

ffve in number.) Directors hold office for three 
'I.Dltil their successors have qualified after they have 
been chosen in the manner prescribed by this Act. 

ch. 197 .) 

years, and 

originally 

(L 1927, 

Sec. 2 .. -lliO. Elections-Voters: Within five days after in
.corporation the .cO'I.Dlty .clerk. ascertains from the tax rolls the 
names of all taxpayers who are qualified electors residing 
within the district, and delivers a .certified list of them to 
one of the persons appointed by the Cotmty Commissioners as 

election judges of the first election. An elector must be an 
adult taxpayer., resident of the district, and a qualified elec
tor under the Statutes of Kansas. Tbe list so furnished is 
.conclusive at all elections. Anyone claiming to be erroneously 
omitted from the list must present to the county clerk evidence 
of his right to ·vote, and upon .certificate of the clerk he must 
be permitted-to vote. (l. 1935, ch. 169.) 

Sees. 2 .. -llll and 21l_..lll. Election-Directors: The first elec
tion is to be held at the time appointed in the order of the 
Board of County Commissioners incorporating the district. The 

election is held in the same manner as general county elections. 
The three persons receiving the highest number of ·votes are 

declared to be elected directors. The County Board of Connnis
sioners canvasses the return and issues .certificates of election 
to those .chosen. sec. 24.-4.14: The statute recites in detail 
the method of .conducting the election. 

Sees. 21l-lll5 to 21l-lll8 • .Directors: There is special direction 
in the statute as to the organization of the Board of Directors 
and the election of a president. The .county treasurer is made 
the treasurer of the drainage district and is liable on his 
official bond for money received, which money must be deposited 
in the .county treasury to the .credit of the district. sec. 
24.-4.16: The directors hold regular meetings on the first Monday 
of each month, and special meetings may be .called by the presi
dent or by two directors at any time after notice in writing to 
all directors at least six hours before the meeting is .called. 
All meetings of the Board of Directors are open to the pilblic 
and the Board may not go into executive session. Sec. 24.-4.17: 
The directors may employ an engineer to make plots, estimates, , 
and specifications. Sec. 24.-4.18: The board may .c8l1Se any water 
.course in the district to be deepened, widened, or straightened; 

may .construct levees and other works, but only after plans, 
specifications, and estimates of cost have been prepared by a 
.competent engineer and reported in writing to the secretary of 
the directors. If the directors are of the opinion that the 
improvements recommended by the engineer are benef:i.cial to the 

district and to the public health, .convenience, and welfare, 

the board has power to .cause the work to be .constructed and to 
issue bonds not exceeding 20 percent of the taxable property of 

the district as shown by the tax records of the next preceding 
year to pay for the work; provided, the imprdVement must first 
be authorized by a 'vote of the taxpayers of the district at a 
special election. The directors have no P.Ower to re~o've any 
storage dam .constructed across a navigable stream by any .city.., 
without permission of the State Highway Commission. 

FINANCING--Assessments 

Sec. 2 .. -ll22. Assessment of cost: When from the engineer's 
report the' directors determine that work should be done to pro
tect the lands in a.ily part of the district from overflow, and 

that the .cost should be paid by levying special taxes or assess
ments upon all the _real estate that will be benefited by the 
improvement to the extent of such benefit, then it so declares 
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by resolution entered on its journal and appoints three free

holders resident of the district as assessors,. The assessors 

actually view the lands and assess all within the district which 
are in their opinion to be to any extent prote_cted from overflow 

or benefited, having reference to the value o_f the land without 

the worl<S and the value as benefited by said works. The asses

sors· determine the portion of the estimated cost that ought to 

be charged to each parcel of land benefited, and make a detailed 
report to the directors. If it appears that the amount to be 

year to be equal to, and rwt excdeding by more than 10 percent, 

the amount required to redeem, installments of such bonds next 
thereafter maturing, and interest thereon. Such special assess

ments are levied a~collected in the same manner as special 
assessments for improvements where no bonds were issued. The 
assessed valuation established in the first years' assessment 

must be retained for the assessments for succeeding installments 
of bonds. Sec. 24-435: Supplemental assessments may be. made to 

correct errors by the omission of lands benefited or otherwise, 

charged against any parcel will not exceed 10 percent of its by order of the directors entered on the~r journal. Owners 

value, then the directors may proceed to have such work done affected by supplemental assessments are entitled to the same 

and levy a special assessment upon each tract benefited as shown notice and hearing as in the case of the original assessment. 
by the assessor's report for the· purpose of constructing the Supplemental assessments are collected in the same manner as 

works. Railroads are specifically made subje'ct to this provi

sion. (L. 1917, ch. 174.) 

Sec. 21J-1123. Meeting of tax payers-When-Not ice-Vote: If it 
appears by the assessors' report that the amount to be charged 

against any tract of land for beQefits will exceed 10 percent 

of its actual value as fixed by such report, then the directors 

must forthwith call a meeting of the taxpayers whose property 
will be benefited and submit the question of whether the im
provement shall be made. If a majority of the taxpayers vote 
against the improvements, they may not be made. On a favorable 

vote, the directors may cause the improvement to be made and 
levy· special taxes in accordance with the appraisers' report. 

Notice of the meeting is by· publication and only taxpayers shown 

by the assessors' report are permitted.to vote. 
Sec. 211-IJ21J. Hearing on assessments -Not iee: Notice of spe

cial assessment is given by the directors by publication and 
the notice states that the report is on file in their office. 

A. time is fixed when all aggrieved pers.ons may be heard on the 

report. A.t the hearing the directors hear all complaints and 

have the power to correct or amend the repor.t of the appraisers 
in order to equalize such assessments and make them equitable. 

The directors confirm or amend the report of the assessors, and 
after confirmation the amount charged against each tract becomes 
a special assessment and constitutes a lien on such tract. The 
directors must enter their findings of record, which thereupon 

become final and conclusive. Such special assessments are then 
certified to the county clerk and entered upon the tax rolls, 

to be collected in the same manner as other taxes. No suit may 
be entered to set aside such assessment after the expiration of 

30 days from the conf'irmation of the report by, the directors. 

Sees. 21J-IJ30 to 21J-432. lnsta llment assessments on bonds: 
Whenever the directors cause any work to be ·done which is to be 

paiQ. for by special assessment, they may provide for the payment 

of same in installments, and issue improvement bonds therefor, 

payable in .installments in equal ameunts each year for such a 

number of years as may be deemed advisable. No bonds may be 

issued until after the expiration o~ 30 days from the confirma

tion of the report of the assessors •. During said 30 days any 

party may pay his assessment in full and discharge his property 

from the lien thereof. Sec. 24-431: Bonds so issued recite that 

they are payable from special assessments that have been levied 
and constitute a lien upon real e·state in the district benefited 

by the improvement. Such recital may be relied on by the pur

chaser as conclusive evidence of the validity of the bonds. 
Sec. 24-432: No part of the proceeds of the sale of such bonds 

may be used for any other purpose than the payment of the cost 

of the improvements for which they were issued. 

Sees. 21J-433 to 21J-435. Collection of assessments to P!IY 
bonds: When improvement bonds have been issued against special 
assessments, the directors must levy enough assessments each 

original assessments and become liens to the same extent. 

Sec. 21J-1162. Additional assessments: When the directors have 
levied assessments payable in ins tall men ts and is sued bonds 
against the same, payable in installments of equal amounts each 
year, and the money received from bonds is insufficient to pay 
the entire cost of the work done, the directors may levy'other 
special assessments as necessary to complete payment for the 

works, but the total amount of such special assessment mav not 
exceed 10 percent of the amOIIDt of bonds issued. 

FINA.NCING--Bonds 

Sec. 211-1120. Engineer'sreport-Eiection-Bond: Ifthe direc
tors, after examining the engineer's report, find that tl~ work 

should be done and the cost paid by general taxes, and the 
estim~.ted cost does not exceed the amount for which bonds may 
be issued (20 percent of the taxable value) , then they proceed 

to call a special election to vote on the issue of bonds. If 
the bonds are authorized, the directors issue them and proceed 
with the improvement work. The election is held in the samE 
manner as the election of directors. 

Sec. 2~-IJ21. Changing channel-Bonds: When the directors de
termine that it is necessary to change the channel of a natural 
water course in the district or to provide. a cut-off or a new. · 

channel, they may cause the work to be done and issue bonds to 

be paid from general taxation [of all ·property Within the dis

trict, .sec. 24-407 (10)] to pay the costs of the improvement. 
Otherwise they may levy assessments upon the property benefited. 

Sec. 2~-1125. Election on bond issue: Whenever the directors 
deem it necessary to issue bonds to be paid by general taxation 

(see sec. 24...:421 above and sec. 24-407), which issue requires 
the sanction of the taxpayers, it must make and enter on its 

journal an order calling for an election for that purpose. The 

proclamation calling the election must be published for 10 days, 

and give full details of the time when same will be heard and 

state the manner of conducting the election. Such election is 

conducted in the same manner as general countyelectioi1S, except 
that the returns are canvassed by the direc.tors. If a majority 
authorizes the issuance of bonds, the directors will proceed to 
issue them. 

CONSTRUCTION 

Sec. 21J-426. Manner of letting contracts: A.ll contracts for 

construction must be let to the lowest bidder after advertise

ment, but the directors may reJect all bids if deemed too high. 

A.ll contractors must' give· bond for the faithful performance of 

the work and for damages caused by negligence in performance. 

A.ll contracts are under the supervision of the directors or 

their engineer. However, in cleaning charmels of solid obstruc

tions, if it is impracticable to let a contract the directors 

may do the work through their engineer and purchase or rent 
tools and machinery for that purpose. (L. 1911, ch. 174.) 
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ARTICLE 6.-DRAINAGE IN ONE OR JfORE COUNTIES 

ORGANIZATION 

Sec. 2ij-601. Articles of association: A majority in interest 
(sec. 24-654, post says "a majority in interest,of the acres") 

of the oW!'lers of any. contiguous body of swamp or overflowed 
lands, situated in one or more counties, may form a drainage 
district to protect such lands from the effects of water, by 
drainage or otherwise, and to that end may make and sign arti
cles of association, stating the name of the· proposed district; 
the nwnber of years it is to continue; its limits, which may 
not be less than 160 acres; the names and residences of the 
owners of the lands; a description of the tracts and parcels 
owned by those signing the articles; the names and descriptions 
of the real estate owned by those who do not join the organiza
tion but Will be benefited thereby; and describing the real 
estate, theowners of whlch are not known. The petition ~rther 
states that the owners so forming the district obligate them
selves to pay the taxes which may be assessed for the expenses 
of. the improvement. After signing the articles, they are filed 
in the office of the. clerk of the district court of the county 
in which the district is located; or if the district be inter
county, then with the district court of the county in which the 
greater portion of the proposed district is situated. The peti
tioners pray that the area be declared to be a drainage district 
under this article. 

See: Fidelity Nat. Bank & T·rust Co. v, Norris, 130 K. 290; 286 
Pac. 206. 

Lyon Co. Cominissioners v. Bernheisel, 123 K. 204; 254 Pac. 
371, 

State ex rel v. Drainage District, 123K. 191; 254 Pac. 372. 
Schrag v. Blaze Fork .D. D., 119 K. 169; 237 Pac. 1047. 

Sec. 2ij-6Q2. Summons to owners: Immediately after the arti
cles of association are filed, the clerk of the district court 
issues a summons returnable to the next term of the court, 
directed to the several owners of real estate in such proposed 
dis.trict who may be averred to be benefited but have not signed 

the articles, and such summons is served as in ·civil cases. 
Unlmown or nonresident owners are notif'ied, in the manner that 
nonresident defendants are notified, that the articles are 
filed; the purpose thereof; that the lands of such owners will 
be affected thereby and rendered liable to taxation; and that 
application will be made to have the territory declared a drain
age district. 

Sec. 2ij-603. Objections- Hearing -Pub I ic corporation: All 
owners who have not signed the articles and who object to the 
forma·tion of the district, on or before the second day of the 
term of the court to which they have been swnmoned file written 
objections to the formation of the district, stating why such 
district should not be organized and declared a public corpora

tion of the state and why their lands will not be benefited and 

should not be embraced in the district and made liable to taxa

tion~ Objections are heard by the court in a summary manner, 
without delay, and in case the objections are overruled the 
court by order entered of record declares the said district a 
public corporation. The fact that the district contains 160 
acres or more of wet, overflowed, or submerged lands shall be 
sufficient cause for declaring the public utility of the im
provement and sufficient grounds for declaring the organization 
a public corporation of the state. If any owner shows that his 
lands have been wrongfully included and will not be benef'ited, 

the court will exclude such lands and declare the remainder a 

district as prayed for. 

Sec. 2ij-6Qij. Record flied with the Secretary of State: Within 
20 days after the district has been declared a corporation, the 
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clerk of the district court transmits to the Secretary of State 
a certified copy of the record and the same is filed in like 
manner as articles of incorporation are filed. A copy of the 
record and a plot of the district is also filed in the office 
of the county clerk of each county affected. 

Sec. 211-65ij. Renewal of incorporation: The owners of a ma
jority in interest of the acres of real estate within the bound
aries of a drainage distri.ct organized under this act, which 
district has constructed a drainage system, ·may, at any time 
before or after the expiration of the nwnber of years the same 
was to continue as stated in the articles of association, file 
their written petition with the district court in which the 
decree incorporating the district was rendered, asking for 
renewal, continuation, or restoration of the articles of asso
ciation for a stated number of years. Upon hearing the petition, 
if the court find it sufficient, it will 'duly declare the dis
trict renewed, extended, or restored, with the same force as if 
its articles of association had not become inoperative. Within 
21) days the clerk transmits to the Secretary of State a certi
f'ied copy of the record for filing in the same manner as the 
original articles of association are filed. (L. 1939, ch. 184, 
sec. 1.) 

Sec •. 2ij-655. Validity of prior Acts: Decree of renewal vali
dates all prior Acts of the district within the scope of its 
original articles of association and renews its rights and 
obligations as if its articles of incorporation had at all times 
remained in full force and effect. (L. 1939, ch. 184, sec. 2.) 

ORGANIZATION-Officers 

Sees. 2ij-605 to 2ij-608. Supervisors: Within30 days after the 
district is declared organized the clerk of the court, giving 
15 days' notice, calls a meeting of the landowners at some 
public place in the county in which the district was organized, 
for the purpose of electing a board of five supervisors. The 
supervisors must own real estate \'11 thin the distril!t and a ma
jority of them must be residents of the county or counties in 
which the district is situated. The landowners organize and 
conduct an election at which each acre of land represents a 
share and each landowner is entitled to one vote for each acre 
owned. Landowners may vote in person or by proxY• One super
visor is elected for a term of one year, two for two years, and 
two for three years, their terms to expire at the regular date 
of holding the armual elections. Sec. 24-606: Every year after 
the first board of supervisors is elected, at such time and 
place as may be designated by the board, and after 15 days' 
notice by publication and mail, the landowners meet and elect 
supervisors in like manner, who hold office for three years and 
until their successors have been elected and qualified. Vacan
cies may be filled by the remaining supervisors until the next 
election. Sec. 24-607: &lpervisors must take oath of office. 
Sec. 24-608: &lpervisors organize by electing one of their 
number as chairman, and electing a secretary who need not be a 
member of the board. They adopt a seal and keep a record of 
all of their proceedings. They report at each annual meeting 
and publish a statement of the receipts and disbursements in 

some newspaper of general circulation within the district. They 

may employ an attorney for the district or to advise the board. 

Sec. 211-610. Drainage commissioner: 'Ihe supervisors appoint 
some competent person to award all contracts contemplated in 

this article to the lowest bidder, subject to their approval, 

to be known as the drainage commissioner and to hold office for 

one year. He has· general superintendence of all works under 

contract, subject to the approval of the supervisors, and cer
tifies the completed contracts to the board. The drainage 



544 CENSUS OF DRAINAGE: 1940 
commissioner must take oath of office and furnish bond from 
$2,000 to $1D,OOO according to the ammmt of the contract. 

Sees. 2q-531 and 2q-632. Treasurer: The treasurer of 'the 
county in which the district or the larger portion thereof is 
situated is.ex offtcto treasurer of the district, and the treas
urers of the cmmties containing smaller portions of the dis
trict pay over to him all funds collected for the benefit of 
the district. The treasurer must make disbursements on warrants 
signed by ~he chairman of the supervisors ·and attested by the 
secretary. Sec. 24-632: The general law of the state as to 
warrants. applies to all warrants of the drainage district. 

Sec. 2q-635. Overseers: In order· to preserve the works of 
the district the supervisors have the powe·r to appoint not more 

than three over.seers, who hold office for one year. It is their 
duty to keep the works in goo!). repair and remove obstructions 
from same. They cause the arrest ·and trial of any person ob
structing or injuring said works. 

ORGANIZATIO~--Powers 

Sec. 2q-6ll. Inclusion of lands: If upon the filing of the 
report and estimates of the engineer it appears that lands 

other than those incorporated by the court will be benefited by 
the improvements of the ·district, it is the duty of the super
·visors to file a petition in the district .court of the cpunty 
where the district was. organized, containing a description of 
said lan'ds and the names of the owners as they appear on the 
tax rolls, alleging that the lands will be benefited and ought 
in justice to bear their proportion of the expense of ·the im
provements. If the names of the owners of such lands are un

known, that fact is stated and a prayer is included that such 
tracts be incorporated in the district. The .court .clerk issues 
a summons to the ·interested party· aS provided in section 2 and 
the same proceedings are had as· on the original petition; pro

vided, that upon the return day of said notice or at any time 
to which the court may adjourn; the court has jurisdiction to 
determine the matter in chambers and make necessary orders 
thereon; provided further, such owners may waive the service of 
the summons and the court may, upon the filing of such waivers, 

enter the necessary decree. Upon the filing of the petition, 
it is docketed as a part of the original cause for establishing 

the district. After the decree of the court, the lands so 
brought· in are subject to the same provisions as other :j.ands, 
as though they had been included in the Ol'iginal petition. No 
lands may be included except·wet, submerged, and swamp lands or 
lands within a district subject to· overflow. 

Sec. 2q-612." Eminent domain: When the sj.lpervisors, by order 
entered of record, .have agreed on the loC!j.tion or route of the 
ditch or ditches· and formulated a ·.plan folr" .other improvements, 
they have the right to acquire, and ~f need be may .condemn, an? 

real estate, easement, or franchise within or without the bound

aries of the district that may be necessary for a right-of-way 

upon wPich to construct and.maintain the works of the district. 
When they ~re unable to acquire such rights-of-way by agreement, 

or the owners are unknown, they may petition the district court 

to appoint three appraisers, disinterested freeholders of the 

county, to ascertain the .compensation to be made to such owners. 

The proceeding is· the same as for.condemnation of rights-of-way 

of railroads and the damages awarded are paid to the .county 

treasurer for the use of the parties interested. If not paid 

within two years, all proceedings abate at the .cost of the 
district. The supervisors may also acquire, and if need be may 
.condemn in the same manner, any natural or artificial obstruc
tion in any existing water course and remove same for the 
benefit of the district. 

Sec. 2q-625. Powers and duties of sup~rvisors: The board of 
supervisors is authorized to cleal'l and remove obstructions from 
any waterway in the district and to straighten, deepen, or con
struct a new .channel for same. They may .construct the works of 
the district across any street, highway, railroad, ditch, or 
flume which the works may intersect, in such manner as to afford 
security for life and property, but must restore the same to 
the former state as nearly as may be and not unnecessarily 
impair its usefulness. Where agreement cannot be had between 
the district and the property owner, the amount to be paid shall 
qe ascertained as provided in respect to the taking of land. 

Rights-of-way over state lands are dedicated. 
Sec. 2q-628. Scope of Act: This Act is not to be construed 

as· repealing or in anywise modifying the provisions of any other 
Act relating to drainage. Nothing herein authorizes any person 
or persons to divert the waters of any watercourse from .its 
.channel to the detriment of persons having an interest in such 
waters, without compensation as provided for by the laws of the 
state authorizing the taking of private property for public 
uses. 

Sees. 2q-628 and 2q-529. Outlets: When two or more districts 
have outlets in the same watercourfle and it becomes necessary. 
to deepen or enlarge such watercourse, each district is assessed 
the cost thereof in the same ratio to the total .cost as the 
discharge of water from said district bears to the total com
bined discharge of waters of the several districts. But no 

district is chargeable for the expense of the improvement of 
such watercourse above the point cif discharge of the water of 
such district. Sec. 24-629: Landowners assessed for .cost of 
.construction have the right to use the works of the district as 
outlet for lateral drains from their own lands. 

Sec. zq-630. Subdistricts: Landowners assessed for lilenefits 
and being·separated from the main. ditch by the lands of others, 
and desiring to drain their lands across such intervening lands, 
and being unable to agree with the intervening owners on the 
terms and conditions of such driu.nage, may proceed as provided 
in this Act and the. dltches or drains which they shall con
struct shall be considered as conducivE! to the ·public health 
and welfare. ·They may file a petition with the district court 
asking that a subdistrict be established within fhe limits of 
the original district. All proceedings are the s~e as for the 

establishment of the original district, including the assessment 
of damages and bEmefits. When .constructed, the. subdistrict 
becomes a part of the drainage system under the control of the 
board of supervisors. 

Sec. 2q-639. Body politic and corporate: Every district or
ga!lized under this Act shall be a body politic and corporate, 
known as "Drainage District No._of ___ County" and shall have 

the usual powers of corporations. 
Sec. zq-6q1. Legalizing. existing districts: This Act legal

izes existing drainage districts created by the district courts 
or boards of county commissioners, except where resoluti.ons of 

dissolution have been passed. 

FINANCING-Asses·sments 

Sec. zq-609. Classification of lands-Benefits: The super

·visors .cause ~ topographica;J. survey to be made of .the district 

by some competent engineer with a full and .complete plan for 

draining, reclaiming, and protecting the lands of the district. 

The survey shows tne location of the district and of the rights

of-way,· roadbeds, bridges, railroad property, and public high

ways within the district. The engineer estimates the .cost· of 

the entire improvement. He examines· all improvements within 
the district, municipal or otherwise, that may be affected by 
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the works of the district, and also examines all natural water
courses, lakes, and ponds that may be wholly or partly within 

the district. He assesses the amount of benefits that will 
accrue to each tract or parcel of land and corporate property 
by virtue of the improvements of the district. Each tract of 
land, right-of-way, and corporate property within the district 
must bear its share of the entire cost and expense incurred in 
constructing the improvement, in proportion to the benefit 

assessed, whether such im-provement be made on such land or 
property or not. lhe engineer may not consider what benefit 
will be derived by lands or property after other. improvements 
shall be constructed, but only the benefits that will be derived 

by the construction of the improvements of the district as they 
afford drainage or outlet for drainage or protection from over
flow or damage by water. Benefits to public streets, highways, 
railroad rights-of-way, and roadbeds must be assessed according 
to the increased efficiency and value ·had by reason of the 
protection derived from the improvements of the district. The 
engineer classifies lands and other property according to the 
benefits that will be received, the lands receiving the highest 
bEmefit being classified as 100 and those receiving less per
centage of benefit at such less number as the benefits may 
determine. The property of public and private corporations may 

be classified in a separate list, each according to the relation 
which ~ts total benefits bear to the total benefits in the dis
trict. The map prepared by the engineer shows the boundary line 
of each tract and the name of the owner as it appears in the 
deed records. 

Sees. 2~-613 to 2~-617. Objections to engineer's report: After 
the filing of the report of the engineer with the chairman of 
the supervisors, he calls a meeting to fix the time and place 
for a hearing of all objections to the report and to the classi
fication of the lands and other property. Notice is by publi
cation. The form of the notice is set out in the statute. A 
copy of said notice and resolution accompanying same are spread 
upon the minutes of the board. Sec. 24.-614: A drainage district 
or any owner of land or other property aff~cted may file objec
tions to said report or to any item of classification or assess
ment of benefits within 10 d!cy's. Ob-jections are heard by the 
supervisors as speedily as 11183 be and so as to carry. out liber
ally the purJ)oses and needs of the district. 1'be allegations 
af fue objections are deemed to be denied and the district may 

_interpose any matters in defense that i_t may have. 1'be pro
ceedings may be adjourned from time to time, not to exceed two 
weeks in all. Sec. 24.-615: At the hearing the supervisors, 
after they find that due notice has been given to all parties, 
consider the objections and 11183 sUbpoena and examine witnesses. 
After due consideration of all of the evidence, thesupervisors 
may adopt, amend, modify, or reject the plan for reclamation 
and protection of lands and property and determine the location, 
~aracter, andextent of the improvements necessary to be under
taken, and estimate the cost thereof. Upon the decision of ~e 
board on these matters, no appeal will lie; but upon a proper 
showing thereafter, the supervisors 11183 modify their order 
Should such mOdification be necessary to promote the welfare of 
the district. The board also has the power to establish the 
classification of lands and property and to determine and adju
dicate the total benefits that will accrue to each tract of 
land or other property. 1'bey adjust•anci equalize the classifi
cation and benefits so as to be just and .equi table to all 
parties. The board enters its order confirming the equalization 
as made by them. All proceedings are filed with the secretary 
of the board of supervi<Sors. Sec. 24.-616: The costs of the 
proceedings are adjusted by the supervisors; that is, if the 

objections fail, the cost is paid by the objectors; if the 
objections are partly successful, the supervisors apportion the 
costs; if the objections prevail, the costs must be paid by the 
district. Sec. 24.-617: Any person who has filed objections and 

is aggrieved by the decision of the board may appeal to the 
district court upon giving bond to pay damages to the district 
caused by the appeal. (Chase Co. v. Drg. n., 106 K. 315; 187 
Pac. 694.) 

Sec. 2~-618. Tax levies-Installments: When the supervisors 
have established the classification and benefits as provided in 

section 24-615, they at once levy a tax on the lands and other 
property in the district to which benefits have been assessed, 

equal in amount to the cost of such works as estimated by the 
engineer and confirmed by the board, plus the actual expense of 
organization and probable administrative expense and damages 
(as estimated by- the board). If bonds ·are issued, then the 

amount of interest which will accrue thereon is included and 
added to said tax. The tax is levied on each tract in propor
tion to the benefits assessed, and not in excess thereof. The 
board determines whether the tax shall be paid as a single 
assessment or be divided in not to exceed 20 installments. Such 

. tax is certified by the board to the county clerk of each county 
in which the lands are situated; provided, if the cost of the 
improvement for any reason exceeds the amount of the taxes 
levied against the lands and other property in the district, the 

supervisors may levy such other and further installments as may 
be necessary to complete the works, but the total amount of all 
levies may not exceed the total amount of benefits assessed, 
and such additional cost is apportioned to the lands and other 
property in the same proportion as the first apportionment. 
Annually thereafter the supervisors determine and levy the in
stallment of the taxes which is to become due and be collected 
during that year at the same time that state and county taxes 
are due and collected. If bonds are issued under section 24-620, 
the interest on said bonds is included and added to the said 
tax. The levy is certified by the board to the county clerk of 
each county interested not later than September 1 of each year. 

1'be levy is extended on the county books as "drainage taxes" 
and collected by the treasurer at the same time and in the same 
manner as state and county taxes. 

Sec. 2~-619. Supplemental assessments: Whenever it appears 
to the supervisors that the levies theretof'ore made will be 
insufficient to pay the costs of' the improvement or pay the 
principal and interest ori bonds which the district desires to 
issue, and that a supplemental assessment is necessary, the 
board, by resolution duly passed and entered on its minutes, 
declares the amount of' su~ def'ici t and the purposes to which 
the supplemental assessment should be applied, and thereupon 
causes to be made a supplemental assessment roll which appor
tions the amount necessary to be raised upon the lands in pro-

' portion to the f'ormer assessment. 1'bereupon the board proceeds 
to !lnter judgment by confirmation upon such supplemental assess
ment roll. 1'be supplemental assessment is levied in all re
spects as provided f'or the levy and assessment of' drainage 
taxes. From time to time and as of'ten as the occasion may 
arise, supplemental assessments may be levied. In the event 
that a supplemental assessment is levied bef'ore any bonds are 
issued, it is di'Vided into installments, payable when the in

stallments of the first or or~ginal assessment are payable and 
is .collected therewith, and together they .constitute one :f\md 
against which drainage bonds may be issued as provided in the 
ac,t of' which this is an amendment. 

Sec. 2~-620. Expense apportioned to streets, highways, and 
railroads: When the wor)fs cross, dra:in, or protect in whole or 
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in part, any street, highway, public or corporate road or rail

road, or benefits the same, the supervisors apportion and set 

off to the controlling authority of such works benefited a por

tion of the expense of the whole drainage improvement the same 

as to private individuals and in proportion to the benefit 
conferred. Any such special assessments are collected in the 

same manner that state and county taxes are enforced under the 

general revenue laws. Any apportionment to a county, township, 
or municipality is filed as a .claim with the clerk thereof and 

collected as other judgments against such corporations are 
collected. · 

Sec. 2~-623. Lien-Sinking fund: All assessments against real 
property and easements are a lien against the property assessed 

from and after November 1 in the year 'in which it is assessed, 
and draw interest at the rate of 10 percent per annum from the 

20th day of June in the year following. Such lien is not re
moved until the assessment is collected, and the tax laws of 

the state for the sale of lands for_ taxes are made applicable 
to the collection of assessments under this act.' When bonds 

have been issued, the collections to pay the same .constitute a 

sinking fund to be used only for the payment of said bonds and 
interest. 

Sec. ·2~.,63~. Assessments for repairs: When the works of a 
district become defective, inefficient, or iri need of repair., 

the supervisors may order an assessment upon the lands for the 

purpose of placing the works in proper .condition, using the 
original assessment as a basis for ascertaining the ratio that 

each tract of land or othe'r property bears to the whole amount 
to be levied. The assessment is collected in the same manner 

as assessments for original construction; provided, if the 

repairs are made necessary by the act or negligence of any land

owner., the .costs of the repairs are assessed and levied against 
the lands of that owner alone. 

Sec. 2~-638. Contest of assessments: The .collection of drain
age assessments shall not be enjoined nor declared ·void nor be 

set aside in .consequence of error., omission, or irregularity in 

any proceeding, and no injunction shall be allowed restraining 
collection of any assessment until the complaining party has 

first paid to the .county treasurer the amount of his assessment. 

Such payment may be recovered if an injunction be made, perpetual. 

Sec. 2~-621. Preliminary expenses: Before funds .can be ob
tained by taxation or the sale of bonds, the supervisors may 

borrow up to $5,000 and pledge the cr!;!dit of the district for 
repayment, such fund to be used for the necessary' .costs of 

organization and incorporation and other legitimate .charges and 

expenses, and to be repaid with interest when funds .come into 

the hands of the supervisors. 

FINANCING-Bonds 

Sec. 2~-621. Issuance of bonds-Levy: The supervisors may 
issue negotiable bonds not to exceed the amount of the total 

tax levy certified to the county .clerks, in denominat~ons of 

not less than $100 and bearing not to exceed 7 percent interest. 
Bonds mature at annual intervals commencing after a period of 
fi:ve years, and are payable at the office of the .county treas
urer of the .county where the district was organized or at some 
convenient banking house to be named. Bonds must mature in not 
more than 20 years; if they mature at definite times within the 
period, assessments must be divided into as many installments 
as there are dates of maturity of said bonds; provided, maturity 
is. fixed as of the first day of July ~f the year in which the 
bonds mature. The method of issuing bonds is set out in detail 
in the statute. Bonds may not be sold for less than par with' 
accrued interest, and are payable out of the money derived from 
drainage assessments or taxes. 

All bonds mtlSt be pres13nted to the auditor of the state, with 
a transcript of all of the proceedings, and he must examine the 

bonds and the proceedings relative to issuance of them, and if 
satisfied that they have been legally issued he certifies that 

fact on their face and registers sa'id bonds in his office. A 

copy of the certification must be furnished any ·bondholder on 

demand. Any person or corporation may pay the total amount 
assessed against him or it for benefits, and the amount of 

bonds issued is reduced by the amount of such 11ayments. The 

property of the party paying in cash is released from the lien 
of such drainage taxes, and bonds and the interest on same is 
chargeable solely against the lands and other property not 
paying in cash. 

Sec. 2~-622. Resolution for bond issue: Before issuing any 

bonds, the board passes a formal resolution giving the amount 
of the total tax as .confirmed, the deductions thereon, the 
estimated cost of collection, and the total amount of tax avail

able for the payment of principal and interest on the bonds 

which it intends to issue. Then, in said resolution, the board 
di'vides the total levy theretofore made into .convenient install

ments, stating after each the year in which it becomes payable'. 

Thereupon the board authorizes the bonds, fixing dates of matu
rity such that the installments of taxes will be sufficient to 

pay the corresponding installments of bonds when they become 
due. Then the funds so far as necessary shall be pledged and 
hypothecated to the payment of said bonds,,wbich charge against 
the fund is superior to any other. 

Sec. 211--6211-. Sale of bonds: The board may sell bonds as may 
be necessary and advantageous to raise money for the .construc

tion of works and the acquisition of rights-of.,way and property 

to .carry out the objects of the district. Proceeds are used to 
pay for the .costs of the improvement and expenses as provided 

by law. The money may be deposited,. with security required and 
prdvisions for withdrawal upon warrants of the board when needed. 

CONSTRUCTION 

Sec. 2~-626. LettIng contracts: After the supervisors have 
.certified to the .county .clerk the total levy of costs and 
expenses of the improvement, they may let contracts for .con
struction. :~:'hey give notice by publication for 20 days, .call

ing for sealed bids for the .construction of all or any part of 
the imprdvement, notifying the public of the time and place 

where bids will be opened. Bids are let to the lowest respon
sible bidder., or the supervisors may reject all bids and ·read

··vertise or proceed to construct the works under their own super

intendence. Contracts for materials are awarded to the lowest 

responsible bidder. Contractors must give bond for the amount 
of the .contract price, conditioned to faithfully perform the 

work. The work is done under the direction of the drainage 

engineer and subject to the aRproval of the supervisors. 

DISSOLUTION 

Sees. 2~-6H to 2~-652· Disorganization of district: When

ever the owners of a majority in interest of the acres of real 
estate within the boundary of any drainage district organized 
under sections 24-001 to 24-640, which district has not .c0n-

. structed a drainage system, shall file their written petition 
with the secretary of the board of supervisors of such district, 
asking that the district be disorganized and dissolved, the 
board of supervisors upon finding the petition sufficient will 
designate a time .and p;I.ace for a public meeting of the board 

within 60 days thereafter to .consider thE: petition. They give 
notice to landowners in the same manner required for an elec

tion meeting under section 24-606. All interested parties may 
attend and be heard. After the hearing, the board of supervisors 
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has power to adopt a resolution providing that said district 
shall or shall not be disorganized and. dissolved. The form 
of the resolution is set out in the statute. A certified 

ACT OF 1912 
Sec. 2380--1. County judge-Jurisdiction: The county judge of 

any county has jurisdiction to locate, establish, and have con

structed all levees, ditches, drains, or canals, and to have 

such works and non-navigable watercourses straightened, widened, 
and deepened, or to reconstruct works already built under 

supervisors becomes a board of trustees to conclude and finally 
any law, for the purpose of draining or reclaiming low, swampy, 

determine all of the affairs of the district. A copy of such 

copy of such resolu-tion must be filed with· the Secretary of 
State. If the resolution be to disorganize and dissolve, the 
district ceases to exist upon such filing and the board of 

resolutions and all proceedings is filed with the clerk of the' 
court in which the decree incorporating the district ·was ren

dered. Sec. 24-648: The board of trustees organize and function 
as a unit and a majority vote controls all matters. Sec. 24-649: 
To provide expense funds the board of trustees may borrow money, 
not in excess of 25 cents for each acre in the district, and 
bind the district to repay the same. To repay borrowed money 
."and all indebtedness incurred in concluding the affairs of the 
district, · the lands in the district, without regard to their 
value or the improvements thereon; are taxed in the following 
manner: The trustees certifY to the board of county commis
sioners before August 1 of each year the amount it is necessary 
to raise, and the county commissioners levy equally upon each 

acre of laild in the district a tax sufficient to raise the 
am6unt required. This tax is levied and collected as other 
draihage taxes, and delinquent lands may be sold to pay the 
levy. Sec. 24.-650: The trustees by publication notify all 
creditors of the district to file verified and itemized state
ments of their claims with the secretary of the trustees within 
30 to 9o days thereafter. A copy of the notice is mailed to 
the last !mown address of each claimant appearing on the records 
of.the district. 

"The validity of each cla:lm ani the r:lght 'or each claimant to be paid 
shall be determined :In accordance with the law under which the dra.:ln8ge 
district was argenized and exclusive of ani UIJai4ed by this Act, so that 
the r:lghts pf all claimants and all property owners shall rema.1n un~ 
and· the l1mitaticm, if any, upon the power of the dra:lnage district to 
:Incur :Indebtedness shall be observed. • 

Bee. 24-651: When the righ·ts of creditors have been estab
l,ished, the trustees certify the amount necessary to pay all 
claims to the board of county commissioners, and the commis
sioners may raise such money in accordance with the pro'Visions 
of chapter 168 of the Laws of 1911. (Sees. 24--601 to 24--640.) 
Sec. 24-652: The resolution to liisorganize does not change the 
rights of any creditors nor the liability of the district to 
any party. All property of the district vests immediately in 

the board of trustees for the benefit of the landowners in the 
district. The trustees close the affairs of the district, file 
their report with the clerk of the district court in which the 

district was incorporated, and apply to the court for their 
discharge. 'J:he court, finding the report substantially .correct, 
orders the discharge of the trustees. 

KENTUCKY 
(B-!ll4lrltn •a 1'936 Revtston, Carroll's Kentuc12y 
Statutes, Annotated; Baldwtn•s Supplements, 

1939 and 1940) 

Article VIII-Ditches, drains, construction of le'Vees and 
reclamation~of lands. 

The Act of 1912, chapter 132, sections 2380-1 to 2380-50 is 
not repealed by the Act of l!f18·, chapter 64, sections 2380-b-1 
to 2380-b-61, but they ~re two separa.te alternati'Ve .systems 'for 
the reclamation of wet lands, the option to .choose either being 
the right of the peti j;ioners and the board of drainage commis
.sion':rs but not of the coun.ty court. 

See: Drg. Comrs. v. Long, 187 Ky. 123; 218 s.w. 736.' 
Drg. Comrs. v. McGill, 251 Ky. 400; 65 s.w. (2d) 91. 

or overflowed land. (As amended March 25, 1926, ch. 6, p. 9.) 

The· Act of March 19, 1912, which is subdivision I of the 

chapter on lands, sections 2380 to 2381, and the Act of March 

26, 1918, which is subdivision II of the same chapter, have 
been held by the Supreme Court of KentuckY (187 Ky. 123) not to 
be a single code of laws but separate and alternative codes for 

the reclamation of wet lands. Under subdivision I the county 
judge of any county has authority to establish drainage dis

tricts upon petition of 25 percent of the landowners or of the 

owners of 25 percent of the land. When the petition is for the 
reconstruction of drainage works, it must be signed by 50 per

cent of the owners or the owners of 50 percent of the land. 

Under subdivision II the county court and the circuit court 
ha'Ve concurrent original jurisdiction to establish, operate, 
and maintain drainage districts upon petition, with the same 

requirements as to signers. Under either act when the proposed 

district is intercounty, the petition may be filed in either 

court of any county in which lands are situated. Section 
2380-b-3 of subdivision II provides that the petition must state 
the proceeding is to be under this later act, and unless so 
stated it is deemed to lie brought under the Act of 1912. Since 
the general provisions of the two acts are very similar and some 
of the sections of the latter act are amendatory of the prior 
statutes, the following synopsis is taken from the Act of 191R. 

subdivision n. 

ACT OF 1918 
Sec. 2380:.b-l. Organization-Jurisdiction: Jurisdiction is 

conferred upon .county courts and circuit courts to organize 
· drainage districts and provide means for their operation and 

maintenance. Such jurisdiction is concurrent. Subsec. A: The 
circuit courts also have appellate jurisdiction to review all 
orders of the county courts which are final in their nature. 
Subsec. B: Appeals also lie to the court of appeals of KentuckY 
from all orders of the circuit court which are final in their 
nature. Subsec. C: Iri ~tters relating to procedure, the pro
visions of this act are exclusive of all other remedies. Where 
no rule of procedure is specifically set out in this act, the 
procedure is governed. by the rules of the civil code of prac

tice and the common law rulE'.s. Subsec. D: Trials on appeals to 

the circuit court are de ncvo and judiment must be rendered as 
though the proceeding has originated in the circuit court. 
Subsec. 1: Judgments from which no appeal is prosecuted are 
executed by the orders of the court wherein the judgment was 
rendered. SubseC'. 1: Proceedings under this act have preference 
on the dockets of the county and circUit courts over all civil 

cases except 
ence by law. 
30 days, but 

election cases and those heretofore given prefer
Subsec. G: Any aggrieved person may appeal within 
not thereafter. Appellants must give bond for 

costs, and while the appeal must be tried de novo no issue not 
raised in the court below may be considered. In like manner 
appeals will lie. to the court of appeals of KentuckY within 30 
days )lii.less the court extends the time until the next term of 
court. In the absence of appeal the circuit court judgment iS" 
final. The method ef appeal is set forth in the statute. (As 

amended by the Law of 1924, ch. 145.) 
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ORGANIZATION--Petition 

Sec. 2380-b-3. Ex parte-Allegations of petition: The pro

ceedings are declared to be ex parte. They must be commenced by 

not less than 25 percent of the landowners or the owners of not 

less than 25 percent of the land, by filing a petition with ei

ther the .county or the .circuit .court .clerk of the .county in 

which the lands are situated. When intercounty, the petition 

may be filed in either county. The .court in the .county where 

the· petition is filed has jurisdiction regardless of county 

lines and to the exclusion of .courts of any other .county where 
any other part of the district lands are located, and has the 

same power and authority as if all of the lands and other· prop
erty were exclusively in that .county. 

The petition must give a general description of the land and 

allege (1) the benefit or utility to the public; (2) the bene

fit to the public health; (3) the promotion of the general .con
·venience and welfare of the public; and (4) the benefits to the 

land to be drained or protected from overflow, or the benefits 
to the sanitation of any .city or town. In addition the petition 
sets out such. other facts as tend t 0 show the sanitary, agri

.cul tural, or .Collillier.cial expediency or necessity for making the 

improvement. The petition must state the names of the owners 

of the lands or other property, including highways, sewers, and 
rail:voad rights-of-way, that will be benefited by the impro-ve

ment so far as known to the petitioners, as well as the .charac

ter of the estate of the owners thereof. It is sufficient if 
the terri tory to be impro"Ved is described by· metes and bounds. 

The petition must be signed by one or more persons owning lands 
or other property in the proposed district that will be af

fected. Three copies of. the petition must be filed with the 

clerk, and the petitioners must execute bond in the sum of 

$2,000 .conditioned to pay .costs if the petition is denied. 

(Any person desiring to prosecute an action under the pro
·visions of this Act of 1918 must so state in the petition; 

otherwise the .court must deem the proceedings are brought under 

the Act of 1912, sec. :2380-1, et seq.) 
Sec. 238Q-b-~. Board of vIewers: On the first day of the suc

ceeding term after the petition is filed, the court enters an 

order appointing a board of three viewers, two of whom must be 

resident freeholders of the .county or .counties wherein some of 

the lands or other property described in the petition are sit
uated. They must be adults, not owning any land,or other prop

erty sought to be incorporated in 'the district, nor kin in the 

second degree of .consanguinity to any petitioner or interested 

party. The other member is to be a .competent civil and drainage 
engineer, who may or may not be a resident of Kentucky, provided 

he does not own land or other property in the proposed district 

and is not related in like degree to any petitioner or any 

interested party. 
Sec. 2380-b-5. Report of vIewers: After taking the prescribed 

oath, which is filed in the record, the ·viewers examine the 

land and other property in the proposed district and any other 
property not embraced in the petition that may be affected by 

being benefited or being necessary for location of the works. 
They .cause surveys to be made to determine the boundary and 

elevation of the several parts of the district, and .cause the 
courses of ail ditches and other works and water .courses to be 
platted. Wij;hin 30 days, unless the time is extended by the 
court, they file a written report showing (a) whether the pro
posed improvements will result in iJUblic benefit or utility or 
promote the public health, .convenience, and welfare; (b) whether 

the district will benefit the lands, towns, and other· property 

sought to be benefited, specifically describing any land or 

other property that will not· be benefited and giving the name 

of the owners thereof; (.c) whether all of the lands or other 
property that will be benefited are included in the district, 

and reporting specifically as to such land and property not so 

included; (d) a description by metes and bounds ahd by a plat 

of the territory to be embraced in the district, giving the 
names and addresses of owners within such boundaries ·and of 

.corporations, towns, and municipalities interested together with 

the amount of land or other property owned by each; and (e) the 
names of all interested. infants and persons under disability 

owning property in the district. They also report whether in 
their opinion th!! district should be estabi±shed, and file thr.ee 

copies of the report signed by at least two of the viewers 
under oath. 

Sees. 2380-b-6 and 2380-b-7, Notice-Report of viewers: If 
the report of the 'viewers when filed recoiDIDends the establish

ment of the district, the .court .clerk gives notice to each 
person named in the report as being affected, stating the time 

within which objections to the report may be filed and the time 

when the proceedings will be heard by the .court. The form of 

the notice is set out in the statute at length. Notice is by 

mailing, posting, and publication. Sec. 2380-b-7: If the re
port of the ·viewers shall tecolllilend against the establishment 

of the district, the clerk does not issue any notice until the 
.court shall thereafter order the same. At the next term of 
.court the petitioner or any owner of property that would be af

fected may file objections or exceptions to the report. The 

.court will hear them and, finding that there is reasonable doubt 

of the .correctness of the viewers' report, will enter an order 

directing the .clerk to give notice requiring interested parties 
to show cause why the objections should not be sustained. In 

each instance the .clerk makes a .certificate of the service of 

notice in the form prescribed by the statute, and files it in 
the record. [Drg. Comrs. v. Bank, 259 Ky. 823; 83 S.W. (2d) 

511.] 
Sec. 2380-b-8. Clerk's certificate of notice: The .certifi

.ca te of the .clerk as to the serving of notice is equivalent to 
the· sheriff's endorsement on a sUIDIDons or other process. All 
interested persons are deemed to be before the .court, which ac

quires and retains complete jurisdiction over all lands, ease

ments, and other property described in the report of. the view-
. ers as being affected. By ·virtue of such jurisdiction the .court 

is authorized to establish the district and .cause it to be or

ganized, and to .cause necessary assessments to be levied and 
collected to pay for organization, .construction, operation, and 

maintenance, and to have bonds issued and sold to obtain money 

with which to pay the .costs as prescribed by law. 

Sees. 2380-b-9 to 2380-b-11. · Hear lng on vIewers' report: 
After notice has been given the court sets a hearing on the re

port of the 'viewers, and may .continue the hearing from term to 

term and .cause proper notice to be gfveri, if the clerk has 

failed so to do, to the end that all persons affected shall be 
properly before the .court. Any person affected may file an ob
jection and exception within 30 days showing why the district 

should not be organized. Objections are limited to a denial of 
the facts stated in the petition or in the report of the ·view

ers. The report of the viewers is taken as prtma facte .correct. 

If the .court finds that the lands and other property described 

in the report of the ·viewers should not be formed into a diS

trict, the petition is dismissed at the .cost of the petitioners. 

No petitioner shall be allowed to withdraw from the petition 

after the 'viewers' are appointed, without the written consent of 
the owners of land owning a majority of the acreage described 

in the petition. Finding that the report does not .correctly 
describe the body of land involved in the proposed district, 
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the court will refer the report back to the viewers for a sup

plemental report, and no notice of the time fixed for hearing 

the report is necessary. If additional owners of land or other 

property are brought .in by the supplemental report, additional 
notice of hearing thereon is given to the new parties only, and 

in the same manner as for original hearing. 

If the court finds that the territory or any portion thereof 

should be organized into a district, the court establishes the 

district by entering an order for judgment. (The form of the 

order establishing the district is set out in full in the 

statute.) The court adjudges and declares the district to be 

established and directs that it be organized as a district and 

a body corporate under the name given. The proceeding is then 

ordered into the hands of the board of drainage commissioners 
of __ District (naming it) to be organized. The judgment of 

the court is entered on the order book like other ,iudgments. 
(As amended by the Act of Ma.r.ch 12, 1938, ch. 35.) Sec. 

238D-b-10: Upon entering of such order, the district is fully 

established with all of the powers granted by the statute. The 
costs follow the judgment of the court as in civil actions. All 

owners of land or other property embraced in the viewers 1 re
port and· appearing in the ·notice posted by the clerk are bound 

by the judgment, whether they file objections or not, and may 

not be heard thereafter on any question raised or that could 

have been raised by any party up to that time, subject, however, 

to the right of appeal. Sec. 2380-b-11: As soon as the judg

ment has been rendered, the court enters an order. referring 

the cause to the board of drainage commissioners elected by 

the landowners of the district and continues the case, usu-

benefits confirmed against his land. Each acre owned a."ld as

sessed counts one vote, or if the benefits have been confirmed, 

each $100 or fraction thereof in benefits assessed shall count 

one vote for drainage commissioner and secretary. The votes 

are recorded by the secretary and the landowners must file cheir 

vote before the first Monday in April. Election is for one 

year from the following May 1. 
The three persons receiving the largest number of votes 

become the drainage commissioners of the district. One commis

sioner is elected from each precinct and the secretary from the 

district at large. One month after the completion of the elec

tion, the elected officers take charge of the affairs of the 

district, except cash in the hands of the treasurer. Only a 
landowner in the precinct for which he acts may be a d.rainage 

commissioner. Each commissioner must be an adult freeholder and 

must give bond for $2500 for the faithful performance of his 

duties. Immediately upon their qual:j.fication the board of 

drainage commissioners become a body corporate under the name 

of "Drainage Commissioners of____j)istrict" with the usual 

powers of corporations. The board elects a treasurer, resident 

of the district but not member of the board and not the secre

tary; and the treasurer gives bond as the board may direct. The 

duties and compensation of the offic.ers are ·defined in the 

statute, and all expenses are paid out of the drainage fund and 

not from the funds of the county. (As amended by the Act of 

March 12, 1938, ch. 35.) [Comrs. v. McGill, 251 Ky. 400; 65 S. W. 

(2d) 91.] 

FINANCING--Assessments 

ally to the next term, of which continuance all parties must Sec. 2380-b-13. Tax for preliminary expenses: The drainage 

take notice. If no such order is entered, the continua,nce board immediately after taking charge, levies a uniform tax of 

is by operation of this statute with like effect as if the not more than 50 cents per acre upon the lands in the district 

order had been entered. (As amended by Act of March 12, 1938, 

ch. 5.) 

ORGANIZATION--Powers 

Sec. 2380-b-2. Jurisdiction-Power to construct: The power 

conferred on the court includes the establishment, organization, 

and mainten.ance of districts; and the districts when organized 

have power to construct works or to improve existing works and 

watercourses or to reclaim lands and prevent overflow, provided 

navigation is not impaired and .that such improvements will 

result in public benefit or promote public health and welfare. 

ORGANIZATION--Officers 

Sec. 2380-c-1. Drainage commlasl.oners In certain counties: 
In all counties having 75 or more separate drainage districts, 

the county judge IID.lSt appoint a drainage commissioner who exer
cises all of the powers and duties vested in directors and 
boards of drainage commissioners elected under section 2380-7. 
(L. 1936, ch. 40.) 

See. 2380-b-12. Election of drainage com.issioner, secretary, 
and board of drainage commissioners: In all counties and towns 

where a drainage district shall ·have been established under 
.existing law and been brought under this act, or where districts 
are hereafter established under this act, it is the duty of the 
cotmty judge to divide the district into three precincts as 
nearly equal in area as practicable, and to appoint.a temporary 

secretary to act for the district board. The secretary records 

the divisions in the drainage .record, giv~ 20 days notice by 

publication and posting ~ all .counties affected, informing the 
landowners that they may vote for a drainage commissioner for 

each precinct, and t::or a secretary, w:j.thin a time stated. The 
vote is taken by the landowners filing a written declaration of 

choice together with the number of acres owned or the amount of 

as shown by. the viewers 1 report, to be used for the expense of 

establishing the district before the board is empowered to pro

vide funds to pay the costs of constructing the works. Such 

tax becomes delinquent December 1 of the year in which levied, 

and is collected by the sheriff in the same manner as general 

state and county taxes. This tax is . a lien against the land 

and other property from the time it is levied, and is subject 

to the same penalty for nonpayment as state and county taxes. 

Any surplus is placed in the general fund of the district to be 

used for construction. 

Sec. 2380-b-Jij, Engineer: The drainage commissioners appoint 
a competent engineer, who may be an individual or corporation, 

to be the chief engineer of the district and to engage such 

assistants as the commissioners may approve. The chief engi

neer has control of the engineering work and makes surveys of 
all lands affected and reports in writing, in triplicate, to 
the drainage board with maps and profiles and a plan for the 

,works. This report must show each separate tract of land, its 

area, name of the owner, and the location of the proposed im

provements. The original report may not be withdrawn from the 
custody of the ·secretary. 

Sees. 2380-b-15. and 2380-b-16. Plan-Appraisers: The report 
of the engineer is known as the "plan of reclamation," and when 
it is filed the commissioners adopt it with such modifications 

as may be agreed on, and file a copy with the clerk of the 
court in which the district was organized. The court refers 
the report to a board of appraisers to be appointed by the 
judge, consisting of three resident freeholders of the county 

who are in no way interested in the proceedings nor kin within 

the second degree of consanguinity to ~y person owning land in 

the district. The appraisers have to appraise the land and . . 

other property and assess benefits and damages, basing their 

return on the report of the engineer. Sec. 2380-b-16: The 
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appraisers begin their duties within 10 days after taking the 
oath of office. They may call on the attorney for the district 
and the chief engineer for assistance. They view the premises 
and determine the value of all land and other· property, within 
or without the district,· subject to assessment or to be acquired 
for rights-of-way and works of the district. They appraise each 
parcel separately and assess the benefits and damages that will 
accrue to each separate tract or subdivision or other property, 
highway, railroad, right-of-way, or easement from carrying out 
the "plan of reclamation." Highways, railroads, and rights-of
way are assessed according to the increased physical efficiency 
and decreased annual average maintenance cost by reason of the 
proposed work of the district, capitalized on a 6 percent basis. 
Appraisers may not change the "plan of reclamation." They re
port their findings in writing and the report must be signed by 
at least two of them. They estimate the cost of the work as set 
out in the "plan of reclamation." They report separately for 
each tract of land the number of acl"es,, present value, quantity 
of land to be taken for rights-of-way, value ·of the land to be 
taken, consequential damages to adjacent land, and enhancement 
per acre of the value of the land that will accrue from the 
improvement. They classify the land and other property into 
five or more classes designated A to E. 

Sec, 2380-b-17. Hearing on appraisers' report: If the report 
of the appraisers shows that any property is going to be af
fected and the owner thereof has not been brougllt into court, 
the clerk will give notice equivalent to that given to owners 
already in court. He also gives notice by posting and publica
tion·of the filing of the appraisers' report and when and where 

if the owners of 75 percent of the 1and embraced in the dis
trict, or any part thereof which is practically separated from 
other portions of the district, file a petition stating that 
they desire to abandon the improvement, the court will dismiss 
the proceedings at the cost of the landowners.) 

Ar:!y interested person or corporation may appeal from the 
judgment of the court as to classification, assessment of bene
fits, or damages. On appeal no question may be.raised that. was 
not raised in the exceptions to the appraisers' report. The 
appeal does not in any 'way stay the proceedings nor affect the 
classification, assessment of benefits, or assessment of dam
ages to any land or property not directly involved in the ap
peal. The judgment is construed as a several judgment as to 
each tract of land or other property. The form of judgment is 
set out in the statute at length. (L; 1918, ch. 64 as amended 
by Act of February 3, 1922, ch. 2.) Sec. 2380-b-19: The clerk 
of court certifies the judgment and the report of the apprais
ers to the drainage board and it is spread on their records. 
Sec. 2380-b-20: When lands or other property inside or outside 
of the district are acquired under this law and have been paid 
for by the drainage commissioners, the title, use, and posses
sion pass to the district. In default of. payment by the drain
age commissioners for five years, all proceedings abate at th~ 
cost of the district. 

Sec. 2380:..b-21. Board may borrow money: The board of drain
age commissioners has the power to construct the improvements 

themselves or to let contracts therefor. The provision for 
making contracts is set out in detail in the statute. After 
the court clerk has certified the judgment of the court and a 

exceptions thereto Will be heard. The trial of such-exceptions . copy of the confirmed appraisers' report to the drainage com-

is by the court, except that where lands are to be condemned 
the trial is by jury as provided in the general laws. 

Sees. 238o-b-18 to 2380-b-20. Appraisers' report-Confirma
tion-Abandonment: The·board may compromise with objectors to 
the appraisers' report, but such compromise must be approved by 

the court. OtherWise a trial is had first on exceptions to the 
assessment of damages, and this trilil may be by jury and fol
lows in all respects, the trials for condemnation of railroad 
rights-of-way. All damages awarded are paid by the drainage 
board out of the first money available for that purpose, and 
cash payment, or arrangement :for payment, must be made- before 
the land is taken, unless advance payment is waived by the 
owner. The trial for damages must be completed before any 
trial of the exceptions to assessments of benefits or to clas
sification is had. These exceptions are heard in a summary 
manner so as to carry out the purposes and needs of the dis
trict and the equities of all persons interested. When excep
tions have been filed, the court determines the correctness of 

the classification of, and assessment of benefits to each tract 
of land or other property. The report of the appraisers is 
prima facie evidence of the correctness of the facts stated 
therein. If after hearing it appears to the court that the 
estimated cost of the improvement is less than the benefits 
assessed against the land and other property, the court will 
confirm the report of the appraisers as to classification and 
assessment of benefits, as it may be amended or modified by the 

court. 
If a majority of the landowners shall at this time desire to 

abandon the improvement, they have the right so to do by show

ing that the costs exceed the benefits accruing to the land and 

property in the district; and when it is so shown, the court 

will dismiss the proceedings. 
(An amendment inserted by the Act of February 3, 1922, pro

vides that after the report of the appraisers has been filed, 

missioners, they may borrow such money as is necessary to carry 
out the work of the district to an extent not exceeding 75 per
cent of the assessed benefits shown in the appraisers' report, 
and may pledge the faith and credit of the district for repay
ment thereof. No money may be borrowed for· a longer period of 

time than the actual needs of the district require, and in no 
case for more than five years. They may not pay more than 6 

percent interest. Borrowed money shall be repaid as soon as 
there are sufficient funds realized from assessments or the 
sale of bonds. 

Sec. 2380-b-22. Minimum assessment: Within 30 days after all 
work is provided for, the drainage board must ascertain the cost 
of doing such work and add thereto all expenses of organization 

and damages. To that sum 10 percent is added and the result is 
the "minimum district assessment." If bonds are to be issued, 

the board determines the time tl')ey will run and calculates the 
interest that will accumulate on the entire issue. (The par 

va:lue of the bonds mAy not be in excess of 90 percent of the 
"minimum district assessment.•) The total of the interest that 

will accrue is the "district interest assessment." The sum of 
these two assessments constitutes the "maximum district assess

ment." The board ascertains what percent the minimum is of the 

total assessed benefit. They do the same for the "interest 

assessment." The board then apportions the minimum to each 
separate tract of land, railway, highway, and other property, 

so that each shall bear its ratable and just part of said "min

imum."· They likewise apportion the "interest." They then levy 

a drainage assessment for the amount of both the "minimum" and 

the "interest," and prepare a drainage assessment record for 

the district (one for each county in intercounty districts) • 

They make copies for the drainage commissioners and for the 

clerk of the court. The form of the drainage assessment record 
is set out in full in the statute. 
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Sec. 2380-b-23. Drainage assessment record: When the drain

age assessment record is filed, the drainage commissioners de
liver same to the court cierk, who gives two weeks notice by 
publication that it may be inspected by interested persons at 
any time and that they have until the first day of the next 
term of court to file any exceptions thereto. Exceptions are 
heard and tried by the court in a summary manner upon the 
filing and recording of the proceedings. Any error found will 
be corrected by the court and its final order of approval is 

conclusive upon all lands, railroads, highways, and other prop
erty within the district. Such assessment is a iien upon all 
property and the several parcels and tracts of land and other 
property in the district, superior to all other liens except 
sta,te, cmmty, school, and municipal taxes. 

Sec. 2380-b-2~. Interest not included in estiute of cost: 
Where money is borrowed or bonds issued, interest charges there
on shall not be considered a part of the ~:_ost of improvements 
in determining whether such cost is equal to or greater than 
the bPnefits assessed. 

.Sec. 2380-b-28. Collect ion of assessments: The drainage 
commissioners, in December of each year, certify to the sheriff 
of each county the annual installment of assessments levied 
which will be due in the succeeding year, and the installment 
is collected at the same time as state and comty taxes. The 
c·ertifi!!ate to the sheriff is set out in the statute. Sec. 

2380-b-28-a: When directed by the court, the treasurer may re
ceive payments direct, certifying receipt of the payment to the· 
sheriff. 

Sec. 2380-b-29. Liens-Penalties : All assessments, penal ties, 
and costs from the date of filing the district assessment reg
ister in the court clerk's office constitute a lien to which 
only state, county, school, and road taxes are paramount. 

Sec. 238Q-b-30: It is the duty of the sheriff or tax collec
tor of each county in which district lands or other property 
are situated to receive the "collector's drainage assessment 
book" each year and collect the assessments at ~he same time 
that he collects county taxes on the same land and other prop
erty. The sheriff makes return to the secretary of the board 
of drainage commissioners and pays .over all collections to the 
treasurer of the district. Assessments not paid by December 1 
of each year are delinquent and a penalty of 6 percent is auto
matical.ly added. If not paid by the January term of the county 
ceurt the sheriff will sell the land or other property or so 
much thereof as may be necessary to pay 
ties, and cests. Such sale is for cash. 
the sheriff gives notice to the ewner in 
the statute by publication and posting. 

the assessment, penal

Before making a sale, 
the form prescribed in 
The sale has the same 

force and ~ffect. as the sale of lands for county taxes. If 
there are no bidders of an amount sufficient to pay the assess

ment and costs, the sheriff purchases the property for the 
boar.d of drainage commissioners and makes report to the county 
clerk of the county where the land or other property is situ
ated. The purchaser· of such property takes it subject to future 
assessments of the drainage district. The purchasel'· at such a 
sale takes the same title as the, purchaser at a tax sale, and 
the time for redemption is the same. (L. 1918, ch. 64.) [Drew 
v. Board of Drg. Comrs.· of McCracken County, 264 Ky. 270; 94 s. 
w. (2d) 664.] 

Sec. 238Q-b-~3. Maintenance assessment: .Upon completion' of 
the improvement the board· of drainage commissioners, in order 
to maintain, operate, and repair the same, levies a maintenance 

assessment on· the first Monday of December in each year, appor
timed on the basis of the as·sessment for original construc
tion, and not to exceed 10 percent thereof in any one year. 

This assessment is certified to the sheriff or tax. collector in 
the' same way as the original assessment. It may not exceed 2 
percent of the original cost of construction unless consent is 
first obtained in writing from two-thirds of the owners of the 
land affected. The maintenance tax is collected at the same 
time and in the same manner and with the same penalties as 
other taxes. (L. 1932, ch. 4.) Sec. 2380-b-43-a: Landowners 
may, with the approval of the board, do maintenance work and 
receive credit slips therefor, to be used in payment of the 

maintenance assessment only. Regulations under which this may 
be dOne are set out at length in the statute. 

FIN~NCING--Bonds 

Sees. 2380-b-25 and 2380-b-26. Resolution for bond issue: 
The secretary gives notice that the "assessment record" (sec. 
2380-b-22, ante) is in his hanas and that, ~.t a time fixed be
tween 30 and 60 days thereafter, all persons may pay the mini
mum assessment and release the lien thereof. Any party so paying 
is given a receipt and the clerk will endorse on each copy of the 
assessment record the fact that the minimum assessment against 
s1,1ch tract is paid in full. ~t expiration of the period stated, 
the drainage commissioners meet and adopt a resolution, which 
must be recorded, stating the total amount of bonds to be issued, 

. the denominations thereof, the number of series, and the time of 
payment of each series. Sec. 2380-b-26: Immediately thereafter 
the secretary prepares a district assessment r~gister for each 
county involved, containing the names of each owner found in 
the confirmed report of the appraise>s and a description of the 
property. The assessment register shews the "minimum" and "in
terest" assessments and the installment to be paid each year 
during the time the bonds are to run, except where the "mini
mum" has been paid. The form of the assessment register is set 
out in the statute. This assessment register is the authority 
of the tax collector of each county to collect the assessments 
therein. 

Sec. 2380-b-27. Installments-Interest: The board of drain
age commissioners may, if in their opinion the best ·interests 
of the district will be subserved, defer the payment of the 
"minimum" assessment for not to exceed five years and may fix 
the time when the first annual assessment shall become payable. 
In such case a sufficient annual assessment is made to cover 
interest on bonds plus cost of collection.· This levy is in the 
exact ratio of the assessments confirmed by the court. 

Sec. 2380-b-38. Warrants: Warrants presented to the treas
urer and not paid for lack of funds are endorsed by him to that 
effect; thereafter they bear 6 percent interest until such time 
as there are sufficient funds on hand to pay them, and at which 

time in~erest ceases whether they are presented for payment or 
not •. 

Sec. 238Q-b-~2. Bonds--Maximum amount--How proceeds applied: 
The board of commissioners of any district may in their discre
tion issue bonds in amount not to exceed 90 percent of the 
total of the minimum district assessment levied upon the lands 
and other property. The bonds bear 6 .percent interest and 
mature at annual intervals within 30 years, commencing after a 
period of years not greater than five. Bonds must be signed by 
the president and secretary of the board and countersigned by 

the clerk of the county court in which the district was organ
ized. The secretary of the board of drainage commissiooers 
certifies to the county court clerk the resolution of the board 
authorizing the issuance of bonds, and the county clerk records 
said resolutioo in the l ts pendens record in his office and 
countersigns all bonds before they are delivered to the treas
urer. Bonds may not be sold for less than par or face value at 
the date of issuance, and must show on their face that they are 
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payable out of the money derived from assessments. When as
sessments are collected, a sufficient amount to pay maturing 

bonds and interest must be preserved in a separate fund for 
that purpose and no other. Delinquent bonds and coupons bear 

6 percent interest. It is the duty of the drainage board to 
make ample provision by annual assessments for maturing bonds 

and interest. If the original levy of assessments be not suf
ficient to pay all bonds issued and interest, then the commis
sioners must make additional levies for this purpose upon the 

benefits assessed. But no levy may be made in excess of the 

benefits shown in the confirmed appraisers' report or tha.t will 
impair the security of the bonds. [First National Bank of Ava, 

Ill. v. Bd. Drg. Comrs. of Hickman County, 229 Ky. 508; 17 S.W. 
(2d) 431.] 

Sec. 2380-d-1. Refunding bonds: Whenever the drainage com
missioners or other governing authority of a drainage district 

find and declare of record that it is for the best interest of 

the landowners of the district to refund all or any part of its. 
bonded indebtedness, such board or-governing authority may is
sue refunding bonds payable at such longer time, not to exceed 
40 years from their date, as they may determine. Such refund

ing bonds may not exceed in the aggregate the amount of bonds 
refunded thereby and interest accrued thereon to the date of 
the refunding bonds. Such refunding bonds bear 6 percent in
terest, payable semiannually, and may belt exchanged for the out

standing oonds if the holders thereof agree. Or they may be 
sold for not less than par and accrued interest, and the pro
ceeds must be used in the payment of the outstanding bonds and 

the expense incident to issuing the refunding bonds; provided, 

no refunding bonds so sold shall become valid obligations of 
the district unless and until an equivalent amount of bonds 
refunded thereby shall have been surrendered by the holders 

thereof and duly cancelled. Any landowner has the right, with

in two weeks after the order for refunding bonds, to pay the 
full amount of the uncollected taxes or assessments against his 
property for the payment of the bonds to be refunded, and thereby 

release his land from the tax or assessment for the payment 
of refunding bonds. His property, however, remains subject to 

additional taxes that may be levied pursuant to law. Unless 

and until refunding bonds have been issued, the rate of tax or 
assessment or the amount of assessment applicable to bonds to be 
refunded, shall not be reduced. (L. 1936, ch. 38; sec. 1.) 

Sec. 2380-d-2. P.rocedure for refunding bonds: Before issuing 

refunding bonds the governing authority of the district must 

give notice to the owners of the land or other property in the 
district of the intention to refund· the bonds. Notice is by 
publication in each county interested and states the time and 

place of the hearing thereon. The form of notice is set out in 
full in the statute. Notice is to show cause why the refunding 

should not be done "and taxes in addition to the assessed bene
fits levied if necessary to pay interest on said refunding 

bonds." The notice states further that if a majority of the 
owners owning a majority of the acreage object to such refund
ing, it will be abandoned. ·(L. 1936, ·ch. 38.) 

DISSOLUTION 

Sec. 2380-ij9-a. Discontinuance of ditches: If a majority in 

number and amount of those assessed for the maintenance of any 

public ditch petition of county court for its discontinuance 

as a public ditch, the judge will docket the petition and issue 

to all parties interested notice" of a. hearing at the next term 

of court; and if no valid reason then is shown to the con

trary, the judge will issue an order discontinu~ng the ditch. 
Appeal may be had to the circuit court in the same manner as 

provided for the construction of the ditch. (L. 1918, ch. 114, 
p. 502.) 

Sec. 2380-b-61. Treasurer's funds at d i sso 1 uti on: If upon 
dissolution there is any money in the lilands of the treasurer 
after the payment of all obligations of the district, it is 
prorated to the several tracts of land, railroads, higtlways, 

and other property according to the assessed benefits confirmed 

by the court on organization, and shall be paid to the then 

owner of such property. (L. 1918, ch. 64, sec. 61.) 

LOUISIANA 
[Loutstana Ger;eral Statutes (Dart)· 1939; 

Cumulatfve Pocket Supplement 1940; 
Chapter 19, sees. 6989 to 7032] 

GRAVITY DRAINAGE DISTRICTS 
ORGANIZATION--Petition 

Sec. 6989. Creation of district--Police jury: The police ju

ries of the various parishes, except the parish of Orleans, are 
empowered to create "gravity drainage districts" in fueir re

spective· parishes from lands which drain by gravity. No dis
trict may contain the entire territory of the parish and none 
may have less than five landowners therein. The police jury 
may alsO' create subdistricts within the gravity drainage dis

tricts. They must create a gravity drainage district when peti

tioned by a maj 6rity in number of acres or a majority. of the 
resident landowners in the area to be embraced, where such area 

contains 40 or less landowners. Where there are more than 40 
landowners, the district must be created upon petition of 25 
landowners. The resolution of the jury must fix the boundaries 
and give the district a numerical designation. 

Gravity drainage disgricts and subdistricts so created are 
subdivisions of the State of Louisiana within the meaning of 
the constitution and statutes relating to incurring debt and 
issuing bonds therefor. 
See: Brown v. Chataignier Grav. D.D. #2, 161 La. 309; 108 So. 

548. 
Gravity D.D. v. Caldwell, 171 La. 58; 129 So. 668. 
Shautin~v. Bd. Drg. Comrs., 160 La. 1036; 107 So. 897. 
Thompson v. Police Jury, .168 La. 517; 122 So. 713. 

ORGANIZATION--Officers 

Sec, 6990. Publication: Whenever districts are create·d or 
reorganized, or lands have been added, a copy of the ordinance 

of the police jury duly certified by the secretary must be pub

lished for 30 days in the parish in which the land is situated 

and must also be posted. Within 30 days any landowner within 

the district has the rigpt of appeal to the courts to contest 

the action of the police jury or object to 'the inclusion of his 

land. After 30 days the action of the jury is absolute and in

contestible for any cause whatever and the regularity and legal
ity of the proceedings is presumed. But nothing in this section 
requires the board of drainage commissioners of any gravity 

drainage district to await the expiration of 30 days before 
proceeding to organize. (L. 1924.) 

Sees. 6991 and 6992. Board of commissioners: All districts 
are governed and controlled by five commissioners. These com

missioners or their wives must~own assessed real estate within 
the district with a value of at least $500. Representatives of 
corporations owning'land in the district of a like value may be 
COII1!llissioners. Such representatives may be officers of, or per

sons designated to represent, the corporation. PersonS possess

ing such qualifications, or so designated, may be drainage com
missioners, whether residents or nonresidents. Commissioners 

may hold office in two or more districts and may hold such 
· position in addition to any other office held, without that 
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fact being considered in contemplation of law as dual office 
holding. (L. 1924.) Sec. 6992: The police juries organizing 
the district appoint three commissioners in each district, two 

for two years and one for four years. The remaining two members 

the domicile of the corporation so created, and the drainage 
commissioners, by resolution and publication of notice for 30 

days, may change the domicile. 
When a police jury creates a gravity district, it designates 

'are appointed by the governor for four years. The appointment the time and place of the first meeting of the drainage commis-

in either case must be upon the petition or recommendation of a 
majority in number of acres, or a majority of the resident land

owners where the district contains 40 or less landowners. Where 
there are more than 40 landowners, the appointment is made upon 

the recommendation of 25 landowners; if there is a contest, the 

jury or the governor must appoint those .commissioners recom

mended by the landowners owning the greatest number of acres in 

the district. In the absence of recommendation, the jury and 

governor appoint at their discretion. (L. 1924.) 
Sees, 6993 and 69911. Inter-parish d i sfr i cts:· When it is nec

essary to organize districts containing land in two or more 
parishes, they are created by joint resolution of the police 
juries of the respective parishes or by resolution passed by 
one police jury and approved by the other or others. They cre

ate such districts on a like petition as for districts in one 
parish. (Sec. 6989.) In inter-parish districts two commission 
ers are selected by the police jury of the parish having the 

largest area in the district, and one by the jury of the other 
parish. When portions of three parishes are involved, each se
lects one commissioner and they draw lots for the long and short 
term' appointments. When portions of more than three parishes 
are included, the juries of the three parishes having the great
est acreage name the three commissioners, and they draw lots 
for terms of office. Commissioners may be removed for cause by 
the power appointing them. Sec. 6994: On failure or refUsal of 
the juries to organize gravity drainage districts. when needed 
in territories partly in the parishes of each, they· are required 
to do so when petitioned by the property owners as is provided 
in section 6989 (ante). A petition objecting to the creation 
of such gravity drainage district is not good reason for the 
jury to refuse to create or to approve such district when prop-

erly petitioned under section 6989. ' 

Sec. 6995. Gravity subdrainage districts: Subdrainage dis
tricts are composed of territory wholly within a district and 
less than the entire territory of such district. Such subdrain

age districts may be created from the land of one landowner. 
The governing body in a subdistrict is the same as that of the 
parent district. The resolution creating subdistricts defines 
their limits and such boundaries may be changed by the police 
jury creating them prior to the issuance of bonds or the levy 
of taxes. Subdrainage districts may also be formed on the pe
tition of the board of commissioners of the parent district, 
and they must be formed when petition is presented as provided 
in section 6989. The corporate• seal of the parent district may 
be used for the subdistrict. (L. 1924.) 

ORGANIZATION-Powers 

Sees. 6996 to 6998. Powers of districts: Any gravity drain
age district or gravit~ drainage subdistrict created and num
bered by the police jury of any parish or by the joint action 
of two or more juries, constitutes a body corporate with all of 
the powers of a corporation, and has perpetual succession. They 

also have the power of expropriating property for the purpose of 
acquiring land for the necessary purposes of the district. · The 
drainage commissioners of either a district or a subdistrict, 
for the purpose of securing proper outlet for the waters of the 
district, have the authori·t~ to extend canals or ditches or 
both beyond the limits of their respective districts, with the 

same power ·of expropriation for rights-of-way. Sec. 6997: The 

police juries creating gravity drainage districts may designate 

sioners. These commissioners illlmediately organize and elect a 

president, a vice-president, and a treasurer who shall serve 

also as secretary and receive a salary of not less than $15 per 
month nor more than $50, to be fixed by the commissioners. 

Sec. 6998: The board of drainage commissioners has the power to 
open all natural drains to make them effective, and to cut and 

open new drains, ditches, and canals wherever necessary. They 

may enter into contracts for the performance of such work, and 

may perform all other acts necessary to fully drain all of the 

land in their districts. 

Sec. 70211. Commissioners--Powers: The· commissioners have ab
solute control over the drainage of the districts and subdis
tricts and are authorized to construct the works necessary for 
the purpose of gravity drainage thereof. They may adopt all 

needful regulations. A police jury may include within a dis
trict lands situated in incorporated towns and municipalities, 
although their charters may except such lands from the authority 

of the police juries; but this provision does not limit the 

authority of the towns or municipalities to carry on drainage 

work within their limits. 

'FINANCING-Assessments 

Sec. 6999. Tax levies: The drainage commissioners have the 
power to provide necessary funds by levying a tax or forced 
contribution. If it is an acreage tax levied by the vote of 
electors of gravity drainage districts, then such tax shall be 
by resolution of the governing authority of the district and be 
levied for the full term for which it was voted. If the tax is 

ad valorem, assessed to pay principal and interest on bonds 
issued upon vote of the 

shall be levied annually. 

Sec, 7001. Acreage tax: 

taxpayers, then such ad valorem tax 
(L. 1924, sec. 11.) 

Districts and subdistricts, through 
their governing authority, are authorized to collect annually 
[in addition to the tax authorized by article XlV, section 14 
(a) of the constitution of Louisiana] an acreage tax or forced 

contribution not exceeding 50 cents per acre per year for a 
period not exceeding 40 years. Such acreage tax must be imposed 
by the governing authority upon petition by the owners of more 
than two-thirds of the acreage. The governing authority may in 
its. discretion, and shall upon petition of a majority in number 
of the landowners and a majority in number of the acres, order 
an election to determine whether the tax shall be imposed, the 
amount thereof, and the length of time the tax shall run. Such 
district may issue bonds and refunding bonds, the payment of 
which is secured by acreage taxes or forced contributions, run
ning not longer than 40 years and not exceeding 50 cents per 
acre, when authorized at an election held for that purpose, by 
landowners qualified to vote under Louisiana laws, who consti
tute a majority in number and own a majority in acreage in the 
district. But the total amount of the debt in.curred or bonds 
issued shall not exceed in principal and interest the aggregate 
amount to be raised by said acreage taxes during the period for 
which theywere levied. 

Sec. 7023. Sale of delinquent property: When it is necessary 
to sell lands for delinquency in the payment of drainage taxes, 
and the entire property does not sell for enough to pay the 
forced contribution or acreage tax together with the state and 

other taxes assessed thereon, the sheriff of the parish must 
adjudicate the same to the State of Louisiana. The state reg

istrar takes possession of the land and as soon as the redemption 
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period has expired, offers the property for sale. The prop
erty may not· be sold for less than all taxes or forced con
tributions due thereon together with interest and penalties. 
Any conveyance by the registrar .is good and valid. All sales 
statutes apply with equal force to any tax adjudication under 
this statute. 

FINANCING -Bonds 

Sees. 7000, 7002, and 7003. Bond issues: Gravity drainage 
districts and subdistricts may, as political subdivisions, incur 
debt and :i,ssue negotiable bonds payable f'roin an ad !lalorem tax 
on the property within the district under the laws of the State 
relating to the issuance of bonds. Sec. 7002: The governing 
authority of any gravity drainage district or subdistrict may 
call a special election on the question of levying an acreage 
tax .or forced contribution and issuing bonds secured thereby. 
They must call the election when requested by petition of one
fourth of the property tax payers eligible to vote. The special 
election is ordered by resolution stating the purpose thereof, 
the amount of .the debt, the maximum time for which the bonds 
are to run, and the maximum rate of interest. Sec. 7003: Notice 
of the election is by publication for 30 days. 

Sec. 70C)ij. Use of funds: Ad 11alorem taxes, or acreage taxes, 
or forced contributi'ons may only be levied, and debts may only 
be incurred or bonds issued, toconstruct gravity drainage works 
or to ref'und bonded indebtedness of a district or subdistrict, 
and for no other purpose. , 

Sees. 7005. to 701.3. Voting: These sections give in detail 
the manner of holding elections and canvassing. the retUPns • • 

Sec. 701~. Result of election: If' a majority in number of 
qualified taxpayers and a majority in ~umber of acres voting at 
the election vote in favor of. levyilig a forced contribution or 
acreage tax, the governing authority by resolution may proceed 
to levy such tax for the term for which voted. (L. 1934.) 

Sec. 7015. Issuance of bonds: If a majority in number of the 
qualified taxpayers and a majority in number of acres voting at 
the election vote in favor of incurring debt and issuing bonds 
secured by and payable f'rom an acreage tax; the governing au
thority may by resolution authorize ·.ti:ie issilance of such bonds 
in an amount not exceeding that stated 'in. the p~,"oposition voted 
on, and for no othe~ purpose than that ~tated, and not exceed
ing in principal and interest the aggregate ammmt to be raised 
by such forced contribution .or acreage tax during the period 
for which the taxes are levied; provided that the avails of at 
least two and one-:-half cents per acre of any acreage tax or 
forced contribution thus ·levied shall not l)e funded into bonds 
but shalt be set aside each year and used s~lely for the ·main
tenance of the gravity drainage works; and the total amoun( of 

the bonds issued shall not exceed 1i1 principal and interest the 
amount to be raised after deducting two and one-half cents per 
acre set aside for maintenance. (L •. 1934.) 

Sec. 7016. Bonds-Terms: No bonds may run for more than 40 
years, bear more than 6 percent interest, or be sold at less 
than par. The governing ·authority fixes the time when the bonds 
shall be payable, which must be in annual installments. begin
ning not more than three years after. the date of the bonds • 
The totll.l amount payable in each. year ·shall not exceed the 
amo~t of the forced contribution or acreage tax, after deduct
ing from such tax 15 percent. for cost of collection, deli~uency, 
and contingencies. (L. 1924.) 

Sec. 7017. Bonds registered: Bonds may be either registered 
or coupon bonds. Coupon bonds may be registered as to .princip8.1 
in the holder's name on the books of the treasurer of the dis- . 
trict. Thereafter no transfer is valid unless made .on the 

treasurer's books. Registration as' to principal does not 

restrain the 'negotiability· pf the coupons by mere delivery. 
Bonds may be discharged from registration by transfer to bearer 
after which they are transferable by delivery only. (L. 1924.) 

Sees. 7018to 7021. Resolution authorizing Issuance: Before 
the bonds are issued, the governing authority investigates and 

determines the regularity of the proceedings. A form of recital 
of ·regularity is set out in the statute. Sec. 7019: When the 
time in which the validity of the bonds may be contested has 
elapsed, which is 60 days from the date of the promulgation· of 
the result of the election, bond issues by any district will be 
registered by the secretary of state without charge. Sec. 7020: 
Whenever bonds have been issued and a tax levied as herein pro
vided, any landowner in the district has 60 days next following 
the election proclamation to contest the validity of the pro
ceeding by action in court, · Therea:f'ter the levy is incontesta
ble and no court has jurisdiction to hear objections to the 
same. Sec. 7021: All tax laws of the state are !J-Pplicable to 
the collection ·of' drainage taxes. 

DISSOLUTION 

Sec. 7028. Dissolution: At any time bef,ore 'londs are issued, 
the governing authority may submit to· the taxpayers the question 
whether the forced.contribution or acreage tax previously voted 
therein shall be repealed and may also submit at ·such election 
t!:ie,question of dissolutioo of the gravity, drainage district. 
If the proposi~ion receives a majority in number and amount of 
the votes· of qualified taxpayers 'VOting at such election, the 
governing authority oft~ district or subdistrict may give 
notice by publication Fequiring . creditors to present their 
claims within 60 days. After termination thereef', the district 
is deemed' to be d:J,sselved except so far as necessary to continue 
it for the pu~pose of levying a tax to pay such claims and 
demands as are established against it. 

No proceeding shall be ta:ken to. dissolve a gravity drainage 
district or subdistrict so long as the same shall have out
standing bonds secured by a forced contribution or acreage tax 
or by an ad !l~lor.em tax. (L. i924.) 

LEVEED AND PUMPED DRAINAGE DISTRICTS 
(Chapter 20, sees; 7033 to 7092) 

ORGANIZATION--Petition 

Sees. 7033 a.nd 703~. ·creation of dlst·r·icb authorized: The 
police jur:i,es ~f" the sever,al par.isheS are authorized. to est&.b-: 
],ish drainage districts in their respective parishes under Ar

ticle XV of the constitutiol'). (L. 1921, E.S,, sec. i). .Sec. 70?34.: 
Fo~ the purpos-e of drainage ·or reclamation .ef ·Partiaily drained 
swamp and overflowed landi;' that ·must be leveed ·and pumped ·in 
order to be rec~aimed, police juries are empowered to create on 

their own initiative districts embracing all or part of. the 
lands· in ·their respe.ctive parishes; provided that all of the 
lll.lld in any distri<;t must be c.ontiguous. When the lands are in 
more thll.Il one parish, action. is taken eithe'r by j~int resolu
tion of the respective juries or by an .. ordinance of. the jury of · 
ene par.ish approved by the jury of the other parishes·interested. 
But no district may conta'in withu;_ its limits less tl;Jan five 
landowners, r.esident or nonresident, and no land may be incluied 
in more than ene'drainage district. 

Sec. 7035. Upon pet it ion of landatners: Upcm failure or re
fusal of the police Juries i:.o create districts, they are re
quired so to do when petitioned by the. owners of a majority of 
the acres in a proposed .district. Such petition must describe 
the ~rea, designate thP. name of the proposed district, be signed 
by the 'owners of a majority of the acres, and have with it a 
certificate of the court ·clerk certifying to the ewnership of 
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the lands and the . acreage of each owner. When a district is 
inter-parish, the petition need be presented only to the police 
jury of the parish having the largest acreage, and it must be 
created by that jury. 

Sees. 7036 and 7037. Approval of state engineer: No district 
may be created by petition or otherwise mtil the board of 
state engineers has apProved its formation and furnished the 
police jury with·a map showing the land which, in the opinion 
of the board, it is proper to include; If the board thinks it 
necessary to include any highlands, that does not invalidate 
the district but the highlands shall be taxed only in the pro
p<irtion tlia.t they will be benefited by the works of the dis
trict. Sec. 7037: 'Districts shall be known as "drainage dis
trict" with such other name or number as the police jury may 
determine. When created by petition, the name stated in the 
petition must be used unless it conflicts. with the name of an 
existing district. 

ORGANIZATION--Officers 

Sec. 7038. Orainage c011missioners: All drainage districts 

created. His report must contain a complete plan for leveeing, 
draining, and reclaiming land from damage by water, and an es
timate of the total cost. He also makes a similar report as to 
any subdistricts. He reports to the com~issioners every 
12 months, and oftener if required by them. The board of commis
sioners may adopt the final report of the engineer or any modi
fication thereof, and the report so adopted is the plan for the 
improvement of the district, known as the "plan of reclamation," 

and is filed with the secretary and recorded in the drainage 

record. (L. 1924, Act No. 235.) Sec. 7054: When, upon the 
adoption of the plan of reclamation, the owners of a majority 
in acreage of a district or a subdistrict present a signed pe
tition to the board requesting that the work proceed according 
to the plan, it then becomes the duty of the commiss:j.oners to 
proceed with the reclamation, incur debts, issue bonds, and 
levy taxes to pay the obligations. 

Sec. 7055. Appraisers: .Within 20 days after the petition to 
carry out the work, the board appoints three appraisers, adult 
residents of Louisiana, without ownership or interest in the 
district or relationship to persons or corporations owning land 

mi!ISt be governed and controlled by five commissioners known as in the district. They become the board of appraisers to ap-
the board of drainage commissioners. They or their spouses 
must be each a record owner of real estate in the district as

sessed at $500 or more, or the representative of a corporation 
owning lands assessed at a value of $500 or more. Corporation 
officers when designated by their corporate board of directors 
may be drainage commissioners, whether resident or nonresident. 
Drainage commissioners may hold office in more than one 

district. 
Sees. 7039 to 70~i. Appointment of commissioners: In the or

dinance creating the district the jury appoints. five commi.s

sioners of the qualifications designated. Appointments must be 
made upon the recommendation of a majority in acreage of the 
landowners where there are 40 or less landowners. Where there 
are more than 40 landowners, the appointment must be Dl!l-de upon 
the recommendation of 25 of them. In case of contest the police 
jury appoints those commissioners recommended by the landowners 
owning the greatest number of acres. The commissioners deter
mine by lot their terms· of office of from one to five years. 

Thereafter the police jury creating the district annually ap
points one commissioner to hold office for five years. Recom
mendations for appointment" must be in writing_ and signed by the 
landowners. (L. 1928, Act No. 200, sec. 1.) Sec. 7040: Commis
sioners may be removed upon petition by the landowners owning 
a majority of the acreage, and a new commissioner appointed by 
the police jury. But the commissioner always has the right to 
have the court pas·s on the legality of his removal. Sec. 7041: 

praise the lands within or without the district required for 
rights-of-way and to assess benefits and damages accruing by 

reason of the improvement. 
Sec. 7087. Chief engineer for· reorganized district: When a 

district is reorganized and the board of commissioners appointed, 
they employ a chief engineer as pro·vided in section 7053 
and thereafter the proceedings are the same as in the case of a 
new district. The engineer has charge of the plan of reclama
tion as well as the restoration, enlargement, or improvement of 
all works. The board of commissioners has full power to adopt 
the plan, to assess benefits and damages, and to levy or collect 
taxes to construct the works provided by the plan. They may, 
in their discretion, issue bonds; provided, and bonds of a re
organized district or a subdistrict thereof must begin to mature 

not later than 10 years after their date. All debts of pre

existing districts or subdistricts become the obligations of 

the reorganized district, or such subdistricts thereof as were 
originally liable therefor, and are payable out of the respec
tive funds, from whatever source derived, of the reorganized 
district or the sUbdistrict thereof originally liable for such 
debt, and not otherwise. Pre-existing indebtedness, bonded or 
otherwise, may be funded or refunded by the issuance of bonds. 

(See Financing--Assessments, for balance of sec. 7087.) 

ORGANIZATION--Powers 

Sec. 70~3. Bodies corporate--Powers: Drainage districts ere-
The domicile of a district must be stated in the ordinance ere- ated by the respective police juries constitute bodies corpo
ating it, and. change of domicile requires 30 days notice by .rate in law with all the powers of corporations, and have per-
publication. A district may be sued only in the courts of its 
domicile. All meetings of the board must be held in the domi
cile, except that, by unanimous consent of the board at a meet
ing held at such domicile, the board may designate a different 

place at whiCh meetings may be held. 

Sec. 7052. A.ttorney: The board. appoints an attorney to have 

charge of the legal affairs of the district. For his work done 

in organization, assessing benefits, and issuing bonds, the at-
. . 

tomey may not receive more than one and OI}e-half percent of 

the total benefits assessed. 
Sees. 7053 and 705~. Engineer--Appointment: The board of com

missioners as soon as possible after organization appoints 

a chil.ef engineer, with such assis_tants as the board may pro
vide. He makes all necessary surveys of boundaries and land 
within the district and reports in writing with maps, profiles, 

and recommendations as to any subdistrict which should be 

petual existence. They also ·have the specific power to expro
priate property necessary to carry out their purposes. They 

may acquire pumping mach:i,nery and rights-of-way for levees in 
full ownership. They may contract with other drainage districts 
(gravity or pumping) for joint enterprises. The proportion of 
each in the cost and ownership in the joint undertaking must be 
determined in advance. They have the power to open new drains 
and to improve natural drains to make them effective, within or 

without the district. The commissioners are specially author
ized to perform such work without necessity of calling for bids. 
To secure proper outlets they may extend canals and ditches 

beyond the limits of the district with the same power of expro
priation for rights-of-way as if the outlets were wholly within 
the district •. When a district created under this act has no 
outstanding debts of principal. or interest of bonds, the jury 

creating it, wi.th concurrence of the board of commissioners and 
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the chief engineer of the district, may enlarge or diminish its 
boundaries or may entirely repeal the ordinance creating the 
district. (L. 1926, Act No. 272.) 

Sec. 70~6. Contesting legality: Certified copies of all or
dinances creating districts must be recorded in the "drainage 

district record book" provided for each district. The ordinance 

is then published for two weeks. Any interested person may 
contest the legality of the drainage district by suit in the 

district court of the domicile of the district within 60 days. 

No court has jurisdiction to entertain suit after the expira
tion of the CQ-day period. In the absence of contest after 60 
days it must be tonclusively presumed that the district was 
legally created. The trial of contests is a summary proceeding 
without jury and with preference over all. other cases. Appeals 
may be had as in other cases. 

Sec. 7050. Subdrainage districts: The board of commissioners 
of any district has the right to form two or more subdrainage 

districts out of the territory comprising the main district by 
a simple resolution to that effect, approved by the engineer of 

the district. ·such subdistricts may be composed entirely of 
land of one individual or corporation, but no subdistrict may 

be created after adoption of the plan of reclamation. Subdis

tricts may be enlarged or diminished by the board by simple 
resolution-. approved by the engineer, prior to the adoption of 

the plan. Such subdistricts have the same powers as drainage 
districts except. that they are gpverned in all respects by the 

commissioners of the parent district. Upon forming a subdis

trict the commissioners appoint not to exceed three property 
owners as representatives of the subdistrict, who may or may 

not be drainage commissioners of the parent district, to super
intend the work of the subdistri<;:t. Any contract of a subdis

trict in eKcess of $100 must be approved by the board of commis
sioners of the parent district. 

Sec. 7061. Powers of commissioners: When a certified copy of 
the court dec reP confirming the appraisers' report is received 

by the commissioners, they ha:ve full power to carry out the 

"Pll!-n of reclamation" and to construct the works in accordance 
therewith. They may do the work themselves, acquiring the nec
essary equipment, or they may let a contract therefor to the 
lowest bidder. The chief engineer is superintendent of all 

works and he reports at least once a year to the commissioners. 

Sees. 7067 and 7068. Expropriation.: The district is given 
full power to construct works., alter water courses, and acquire 
rights-of-way. It may expropriate for· the use of the district 

a~y land or property within or without the district not acquired 
or condemned by the court after confirmation of the appraisers' 

report assessing. benefits and damages. The procedure follows· 

the expropriation of land for telephone and telegraph rights-• 
of-way. Sec. 7068: The district may not enter on land to be 

expropriated until the price awarded to the owner has been paid 
or deposited with the court. If not paid within five years, 

the judgment of expropriacion is void. 
Sec. 7076. Changing "plan· for reclamation": The board of 

commissioners, upon petition by the landowners owning more than 

two-thirds of the acreage within the district, ha:ve the right, 
with the consent of the chief engineer, to change the "plan of 

reclamation" theretofore adopted. 

Sees. 7077 and 7078. Changing boundaries: The police .Juries 

creating a district must enlarge the boundaries so as to in

clude addi tiona! land upon petition by the landowners owning a 
majority of the acreage of land to be added; provided that the 

petition is approved by the board of commissioners and the board 

of state engineers. Sec. 7078: In the event of enlarging a 

district, or a chan.ge in the plan of reclamation, the board of 

commissioners appoints three appraisers having the s~me quali
fications as the original appraisers (sec. 7055) to assess ben
efi ts and damages and estimate the cost of the improvements. 
They report in the same manner as the original appraisers. 

Sec. 7079. Subdistricts: Where a subdistrict has been fo.rmed 
and a .plan of reclamation for same prepared, the proceeding for 

assessing benefits and damages and levyinrr taxes and issuing 
bonds is the same as for the parent district •. 

Sec. 7086. Reorganization: Any drainage district organized 
for the purpose of reclaiming swamp and overflowed land that 
must be leveed and pumped in order to be drained and reclaimed 

may reorganize; or any two or more of such districts may con-
solidate and reorganize. Such reorganized district is entitled 
to the benefit of all of the provisions of this act. The owners 

of a majority in acreage present a petition to the police ,jury 
of the parish in which such districts are situated, or if more 

than one parish, to the police jury of the parish where the 
greater portion of the lands are situated, containing a certif

icate by the court clerk, as to landowners and acreage·, and 
bearing approval of the board of commissioners of each distric~ 
and of the board of st~te engineers. The police jury adopts an 

ordinance creating the reorganized district and appoints com
missioners therefor as in original organization. Such commis

sioners may adopt a plan of reclamation for the reorganized 
district, make assessments, and issue bonds and refunding bonds 

generally in the same way as in original organization; provided, 
no such reorganization shall affect the obligations of the 

former organization or any subdistrict thereof, but all such 
obligations attach to and become a part of the reorganized dis

trict until fully paid. (L. 1923, Act No. 235.) 

FINANCING- Assessments 

Sec. 7051. Acreage tax: The board of drainage .commissioners, 
immediately after organizing the district, levy a uniform acre
age tax of not more than 25 cents per acre, to be u.Sed for or

ganization, surveys, assessing benefits and damages, and other 
expenses before the .commissioners are empowered to provide funds 
to pay the total cost of the improvements. If the boundaries 
are extended later, the same tmiform tax is immediately levied 
on the additional land. The secretary assesses the tax against 
each acre on a triplicate assessment roll, one cop,y of which is 
placed in the drainage record, one .copy filed with the tax col
lector, and one with the recorder of mortgages. Where the dis

trict is in more than one parish, an assessment roll is made 

for ~he land in each parish. This tax is due immediately and 
becomes delinquent after December 31 of the year in which lev

ied. The tax is a liea upon the lands, enforceable in the same 
manner as other tax liens. If the money so collected exceeds 

the total expense of organization, the surplus is prorated and 
refunded. Where the report of the board of appraisers shows 
any land which will not be benefited by the plan of reclamation, 
and the uniform acreage tax has been assessed against such land, 
the tax is refunded. 

Sees. 7056 and 7057. Appraisers-Duties: At the first meet
ing of the appraisers, the .clerk of the .court furnishes them a 
complete list of .the lands in the district or subdistrict, and 
the names of the owners, together with a ·.copy of the plan of 
reclamation. After they ha:ve taken the oath of office they 
elect one of their number chairman. A majority ·constitutes a 
quorum. Sec. 7057: The appraisers ·view the land, determine the 
·value of the lands or other property within or without the dis
trict to be acquired for its works, and assess the benefits and 

damages that will accrue to each 40-acre tract or less frQm 

carrying out the plan of reclamation. They consider and assess 

only such benefits as will be derived from the wo·rk proposed in 
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the plan of reclamation regardless of other proposed works, im
·provements, or plans. They give consideration to works already 

constructed by taxation and to works constructed by landowners, 
and appraise their value. (Such needed works will be expro

priated and the landowners reimbursed for their value.) Rail

road and other rights-of-way are assessed according to their 
increased physical efficiency and decreased maintenance cost. 

Appraisers may not change the plan of reclamation. All lands 

enjoying a servitude of natural drainage shall be entitled to 

continue to receive equivalent artificial drainage without 
charge therefor and without having the same considered as an 

element in assessing benefits. The appraisers file their report 

in .the tabular form prescribed in the statute. They also, with 
the advice of the engineer, estimate the cost of the work set 
out in the plan, including rights-of-way, settling basins, and 

other damages and the probable expense_ of organization and ad
ministration. The report must be signed by a majority of the 

appraisers. (L. 1924, Act·No. 235.) 
Sees. 7058and 7059. Petition to district court: Upon the 

filing of the appraisers' report, the commissioners file a peti

tion with the district court of the parish which is the domi

cile of the district, together with a copy of the report and 
plan of reclamation, and ask for the confirmation of the report. 

In the same petition they sue for the expropriation of any 

property necessary for the works of the district. The clerk of 
the court gives notice of the petition by publication for four 
weeks and by posting. He cites each property owner whose prop

erty is to be expropriated to appear in court within 15 days and 
show cause why the petition should not be granted. Sec. 7059: 

The court clerk sets the hearing not-earlier than 16 days after 
the date of the last service of citation and not· earlier than 

10 days from the last publication of the notice. The court 

hears the matter· in a summary manner without jury and determines 

all issues. It is not necessary to enter defaults against de
fendants or property owners who have not contested the suit. 

The court h~ars the matter of expropriation of property without 

a jury, and the report of the appraisers is prima facie proof 
of the necessity for expropriation as well as of all other 
matters in the report. If after hearing all of the evidence 

and contests the court is satisfied that the estimated cost of 

the improvement is less than the benefit assessed against the 
district or subdistrict, then the court must approve and con
firm the said report or modify and confirm it and order the 

expropriation of the necessary property within or without the 
district. The court clerk transmits the decree to tbe drainage 

commission.ers, by whom it is recorded in the drainage record. 
Appeal may be taken by interested parties who have filed con

tests as in ·other cases. The decree is conclusive on all per

sons and on the right of the drainage commissioners to proceed 
according to the plan for reclamation. 

Sec. 7060. Rejection of pI ans: . If the court finds on the 

hearing of the appraisers' report that the estimated cost of 
the improvement as reported or amended will exceed the estimated 
benefits, it will decree that the commissioners are not author

ized to proceed with the work and the order will be recorded in 
the drainage record. When a plan has been so rejected and the 
commissioners are petitioned by the owners of a majority of the 
lana in the district or subdistrict, they may cause other and 
amended plans to be prepared by the engineer and the procedure 

thereafter is the same as in the first instance. 

Sec. 7062. Tax levy for cost of work: After the decree of 

the court confirming the assessor's report is received, the 

board without unnecessary delay levies a tax against the lands, 

railroads,. and other property in such amount as may be found 

necessary to pay the cost of completing the plan of reclamation, 

plus 10 percent for emergencies. The tax is apportioned to 

each tract of land or other property in proportion to the bene

fits assessed and not in excess thereof. If bonds are issued, 
then the amount of interest which will accrue shall not be con
sidered as a part of the cost of construction in determining 

whether the costs are equal to or in excess of the benefits. 
As soon as the tax is levied the secretary prepares the drain

age tax record, which becomes a permanent record in the office 

of the district. 
Sec~ 7063. Lien of tax: Drainage taxes as well as penalties, 

interest, and costs constitute a tax lien against lands and 
other property against which assessed, from the date of the 

filing with the commissioners of the certificate of the clerk 

of court confirming the appraisers' repor.t. 
Sec. 706~. Maintenance tax: For the purpose of maintaining 

the works of a district or subdistrict the commissioners may, 
before September 1 of each year, levy a maintenance tax. It is 

proportioned on the basis of the net assessment of benefits 

accruing from original construction, may not exceed 5 percent 
thereof in any one year, and is certified to the sheriff or tax 
collector in each parish interested at the same time as the 

annual installment tax is certified. It is collected in the 
same way. 

Sees, 7065 and 7066. Co II ect ion of tax: After the levy and 

apportionment of the total tax provided in section 7062, the 

board of commissioners each year levy the amount of the annual 

installment of the total taxes together with a maintenance tax 

which taxes become due and payable at the same time as state 

and parish taxes. The annual installment of taxes is certified 

by the board to the sheriff or tax collector of each parish 
before September 1 of each year, for collection; provided, the 
annual installment of taxes shall not exceed in any one year 10 

percent of the total taxes levied under section 7062. Sec. 7066: 

It is the duty of the sheriff to receive the drainage tax book 
of all districts and collect the taxes at the same time that he 

collects state and parish taxes on the same land and other 
property. The sheriff accounts for all taxes to the secretary

treasurer of each district, fUrnishing an itemized statement of 

collections and the names of persons paying. All of the laws 
of Louisiana relating to delinquent taxes are made applicable 

to drainage taxes. Neither the state nor any of its subdivi

sions shall ever be liable for any taxes assessed or imposed 

under the provisions of this act. No sale of any land or other 
property subject to the lien of drainage taxes has the effect 
of destroying such lien; provided, any land adjudicated to the 

state for delinquent drainage taxes shall not be liable for 
drainage taxes while owned by the state or any subdivision 
thereof. After such property is disposed of by the state or 
its subdivision, it becomes subject to all assessments and 

maintenance assessments thereafter accumulating; provided, if 

such property is redeemed from tax sale, the person redeeming 

must pay all assessments due thereon. At tax sales the board 
of commissioners may purchase the property like any other bid

der. When sold for drainage taxes only, and in default of bid

ders, the property may be adjudicated to the drainage district 
and held by it in the same manner that the state holds like 
property. Property held by the district is liable for state 

and parish taxes while so held. 
'Sec. 7081. Readjustment of assess~ents: Whenever the owners 

of 25 percent or more of the lana in a district or subdistrict 

file a petition with the clerk of the district court which con

firmed the appraisers.' report, stating that there has been a 

material change in the value of the properties ~n the district 
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since the last assessment of benefits and praying for a read

justment of the assessmentofbenefits on a more equitable basis 
as to the levy of maintenance taxes, the clerk gives notice of 

a hearing on the petition at a time not less than 30 days after 
the last posting of notice. The form of notice is set out in 

the statute. If the court finds that the statements of the 
petition are true, it will order a readjustment of the assess
ment of benefits to provide an equitable basis upon: which to 
levy the maintenance taxes of the district. The court appoints 

three appraisers, with duties and powers similar to those ?f 
the original appraisers, to make such readjustment. The ap
praisers are not limited to the aggregate assessment of the 
original or any previoll!> assessment of benefits. After the 

readjustment is made, the limit of 5 percent for the annual 
maintenance tax which may be levied applies to the amount of 

benefits as readjusted. There may not be a readjustment more 

than once in five years. 
Sec. 7083. Amendment of plans-Additional tax: Where the 

works set out in the plan of reclamation are found insufficient 
to reclaim in whole or in part any or all of the lands and 
other property in the district, the commissioners have the 
right to formulate new or amended plans with new ditches and 

works or to provide for the enlargement of existing· ditches, 

levees, and other works. Additional asses:Sments may be made in 
conformity with section 7055 and subsequent sections, such ad
ditional assessments to be in proportion to the increased bene

fits· accruing to the land and other property because of the ad

ditional works. If it is found that the total tax levied under 
section 7062 is insufficient for the cost of the plan of recla
mation, or of the additional work done under this section, the· 

commissioners may make an additional levy to provide funds to 

complete the work, provided that the total of all levies does 
not exceed the to tal amount of benefits assessed, 

Sec. 7085. Right to pay tax in full: Any landowner assessed 
has the right to pay the total tax to the secretary of the 
board at any time before the date set by the board, and the 
amount to be paid is the full amount of tax levied less any 

amount added thereto to meet interest. The commissioners must 
fix a time after which the privilege of paying the total assess
ment shall not exist, which time shall not be subsequent to the 
date of any bonds issued. Notice of such date is by publica
tion. Payment is recorded by the secretary and the drainage 
tax marked sati&fied. 

Sec. 7087. Reorganized d istr lets-Taxes: (See "Organization
Officers, 11 for first part of section.) In a reorganized dis

trict, if benefits assessed be sufficient to pay the cost of 
carrying out the plan of reclamation adopted as in the case 
of a new drainage district, and in addition thereto the pre-· 
existing bonded or other indebtedness, not including· interest 
thereon, then the commissioners of such reorganized district, 
in making the tax levy under section 7062, shall make in addi
tion thereto such levy a2 will provide sufficient funds to re
tire principal and interest of the pre-existing debt. In such 
cases the proceeding for the annual levy of installments shall 
be the same as before provided for the case of a new district. 

If the assessed benefits shall not be sufficient to pay the 

pre-existing indebtedness in addition to the cost of reclama
cion, then the commissioners of the reorganized district shall 

levy and collect in addition to all other taxes, annually until 

the pre-existing indebtedness. is fully paid, an acreage tax or 
forced contribution against each acre of land liable for the 

pre-existing indebtedness sufficient to pay that indebtedness 
with interest, plus 10 percent for emergencies; provided such 

forced contribution may not exceed $3.50 per acre per annum. 

This acreage tax is a lien on the property assessed. 

FINANCING-Bonds 

Sec. 7071. Exemption from taxation: All bonds issued by any 

drainage or subdrainage district are exempt from taxation. 
(L. 1921, E.S., Act No. 85.) 

Sec. 7080. Bonds-Issuance: The commissioners may in their 
judgment issue coupon bonds not exceeding 90 percent of the 

total amount of taxes levied (sec. 7062) on which the interest 
is not to exceed 6 percent per annum. Bonds mature at annual 
intervals within a period not to exceed 40 years from their 

date, commencing after a period not longer than 5 years, as 
determined by the board of commissioners. The secretary of the 

district sells the bonds at such time as the commissioners 
direct, to meet payments for the works and improvements in the 
district. Bonds may not be sold for less than 90 percent of 

par and accrued interest, and are payable out of money derived 
from taxes levied. A sufficient portion of the taxes collected 
must be apportioned by the commissioners for the purpose of 

paying principal and interest of bonds, and must be held in a 

separate fund for that purpose and no other. Bonds and coupons 
not paid at maturity bear 6 percent interest until paid or 

until sufficient funds to pay them have been deposited at the 
place of payment. In the event that the original tax levy is 
not sufficient to pay principal and interest on bonds issued, 

commissioners must make such additional levy on benefits as
sessed as may be necessary to make such payment. Under no cir

cumstances may tax levies be made which will impair the security 
of the bonds... The total taxes levied, exclusive of taxes lev
ied for interest on bonds, maintenance, or reorganization, 

shall not exceed the total assessed benefits as decreed by the 
court; provided, the annual installment of taxes, exclusive of 
maintenance taxes and taxes levied under section 7087 for reor
ganization, shall not exceed ·10 percent of the total taxes 

levied. 
Sec. 7088. Funding and refunding bonds: Any drainage district 

or subdistrict may, for the purpose of readjusting, funding, 

refunding, extending, or unifying any or all of the authorized 

indebtedness, bonded or otherwise, or both, issue and sell 
funding or refunding bonds and pay such indebtedness or ex
change refunding bonds with the holders of outstanding indebt
edness in payment thereof as hereinafter provided. (See next 
paragraph.) 

Sec. 7089. Refunding bonds--Sale-Terms: Refunding bonds bear 
6 percent interest, run for not to exceed 40 years, and mature 
annually beginning not .more than 10 years after their date. 
They may be sold or exchanged at not l·ess than par and accrued 
interest. The pro.ceeds are dedicated exclusively to the re

tirement of indebtedness of the district or subdistrict. They 
are payable out of any funds. of the district not otherwise 
dedicated. It is the commissioners' duty to levy up to the full 
amount of the benefits assessed, if necessary, to pay and re

tire said bonds. The proceeding for the total levy, the annual 
levy, and for collection, is the same as for new districts. 
(L. 1935, 4th E. S., Act No. 33.) 

CONSOLIDATION 

Sec. 7082. Consolidation of districts: Any two or more adja
cent districts, whether in the same or different parishes, may 
be consolidated 'into one, and the board of commissioners thereof 

have all of the rights and powers of ·those of any other dis
trict. In order to consolidate, the landowners owning a major

ity of acres in each district present a joint petition, approved 
by the board of comm±ssioaers and chief engineer of each dis

trict, to the police jury of the parish where the majority of 
the land in the consolidated district is situated. The petition 
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mlist be accompanied by a .certificate as to ownership and acreage 
and must have the approval of the board of state engineers. It 

is thereupon the duty of the police jury to .create the district 

in the same manner as original districts are created. The or

dinance must be recorded with the clerk of the court and the 
recorder of each parish affected. Such consolidated district 

is thereupon subject to all of the rights and liabilities of 
the original districts. 

DRAINAGE DISTRICTS FROM LAND 
IN EXISTING DISTRICTS 

I Acts of 1928, No. 233) 

Sec·. 709ij. Petition: The owners of a majol'ity of contiguous 

undrained or partially drained land in any organized drainage 

district; or the owners of a majority of land in contiguous 
portions of two or more districts; or the owners of a majority 

of lands partly in a drainage district and contiguous land not 

in any district, all of which lands must be levied and pumped 
for drainage, may petition the police jury of the parish in 

which a majority of the lands are situated to create a drainage 

district. Such petition must be signed by the owners of a ma

jority of the acreage to be included in such district and have 

with it the .court clerk's .certificate as to ownership and acre
age. (L. 1928, Act No. 233 .) 

Sec·. 7095. Board of state engineers: The board of state engi

neers must have first approved the petition with respect to the 
body of land to be included, and have furnished an approved map 

of land which it is proper to include. (L. 1928, Act No. 233.) 

Sec. 7096. Orgal\ization: The same form and proced!ire applies 

~to the districts organized under the Laws of1921,Act No. 85; 
and such districts ·are subject to the provisions of that Act 

except that the board of commissioners will not follow require

ments that are inc_mststent or rendered unnecessary by the work 

that has already been done. Such districts may not affect .in 
any way the obligations or indebtedness of any former organiza

tion. 

(NoTE. Chapter 22, sees. 7100 to 7104.3, relates to bonds 
of prainage districts created prior to 1921. Chapter 23 con

tains miscellaneous provisions.) 

MARYLAND 
[Annotated Code of Maryland !Bagby), Subtttle-"Dratntng 

l'ands, 11 Article 25, p. 38] 

TAX DITCHES 
ORGANIZATION--Petition 

Sees. 38 to ijl 0 ij3, and ij5 to 52.. Petition: Whenever the own

ers of any swamp or low gromds shall deem it fit to have tb,em 
drained, and if the owners .cannot agree, or if they be legally 
incompetent or nonresident, any o·f them ·may petition the county 
COIIIJiliSsioners of the .county where any of the land is located 
for the appointment of commissioners to lay out ditches for 

drainage. The commissioners of the county where the application 
is first made have jurisdiction. They appoint three or more 
impartial freeholders from the vicinity of the land, at least 
one being tal<en from each .county in which any of the land is 

situated, as ditch commissioners. Sec. 39: The drainage com
missioners so appointed .call to their assistance a skilled sur
·veyor to ·view the lands· and lay out by courses:, distances:, 

breadths:, and depths:, ditches sufficient to drain such land. 
Sec. 4.0: They estimate the cost of cutting such ditches:, includ
ing damages:, if any, and fix the proportion of said cost which 

each owner or person benefited shall be bound to pay. Sec. 4.1: 

The ditch commissioners report to the county .commissioners in 
writing with plats or maps describing the general boundary lines 

487507 0 - 42 - 37 

of the lands in question and a delineation of each owner's lot 

or parcel thereof, with estimated acreage, and the names of any 

persons to whom damages are awarded and the amount thereof. 
They also report the amount which each owner shall be bound to 

pay as a proportion of the costs and damages. A majority vote 

of the ditch commissioners prevails. The ditch commissioners 

award damages to any person injured, which damages must be paid 
by the persons chargeable with the cost before the cutting of 

any ditch. Sec. 4.3: All persons through whose lands the ditches 

are laid out, or whose lands will drain into same, and who will 

derive benefit therefrom, must .contribute to the .cost of the 

works, and the commissioners assess by way of a tax upon such 
persons a sum proportionate to the advantage they will receive. 

The sum so levied is apportioned to the cutting of the ditches, 

the payment of the damages awarded, and . the expenses of the 
drainage commissioners. Sec. 4.5: The commissioners may adopt 

any already constructed ditches and provide by assessment for 

their extension, enlargement, or repair, and allow the owner of 
such already .constructed ditch fair .compensation for the work 

done, to be paid by those benefited; provided, the owner of 

such already .constructed ditch shall be taxed his just pro

portion of the cost of the new and additional work. Sec. 4.6: 

Any person damaged or who will be assessed may apply to the 

county commissioners, at any time before .confirmation of the 

return of the ditch commissioners:, for an order of review, and 

the county .commissioners may in their discretion grant such 

order or appoint other commissioners to perform the same duties 

as the original commissioners. Sec. 4.7: The commissioners ap

pointed under any order, original or review, within one month 
after r:onfirmation of their report, call together the taxables 

rated for such ditches for the purpose of choosing a board of 

two or more managers and one treasurer. When the land is situ

ated in two or more counties, the board of managers must be 
.composed of one member from each county. Sec. 48: Any person 
may be ele.cted treasurer whether he be a taxable or not. 

Sec. 4.9: Notice of the meeting is by advertisement and posting 

in four public places in the neighborhood. See. 50: At the 
meeting each taxable is entitled to ·vote in proportion to his 

taxes:, to-wit: Tax of $·5.00 and over, one ·vote; $15.00, two 
·votes; not less than $35.00, three ·votes; not less than $60.00, 

four ·votes; not less than $100.00, five votes; $150.00 and up
ward, six ·votes. (This provision does not apply to Dorchester 
County which has a special law.) Sec. 51: A majority of the 
taxables is a quorum at the meeting to vote for managers. If 
they fail to meet for any regular election, the county .commis
sioners:, upon proof that notice has been given, will appoint 
such managers and treasurer. Sec. 52: The managers thereafter 
call an annual meeting on the first Saturday in March, but if 
they fail so to do the county _commissioners may make appoint
ments on proof that the meeting has not been called. 

FINANCING--Assessments 

Sees. 53 and 5ij. Taxation: The ditch commissioners deliver 
to the treasurer a statement of the taxes levied with the sums 
which each taxable is bound to pay. The assessment when re
turned to and confirmed by the cmmty commissioners remains in 
full force for 20 years (by amendment, L. 1920) from such con
firmation and is the proportion or basis on which other and fur
ther taxes may be levied by the managers for necessary repair 

'and maintenance. Somerset County is exempted from the applica
tion of this act and bas a special law. Sec. 54: After the 
lapse of five years a new assessment may be had by application 
of a majority of the taxables to the county commissioners of 

one of the counties in which the lands are situated for en

largement, extension, cleaning, or repair of the ditches. The 
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county commissioners of the county in which the application was 

first filed have jurisdiction. They appoint commissioners to 

make assessments and return in the same manner as the original 

return and subject to the same review. 

Sees. 79 and 80. Liens: Assessments and taxes for ditches 

made in pursuance hereof are liens on the real estate of the 

person indebted from the time the same are levied and are in 

arrears 30 days after levy. Sec. 80: In addition to the spe

cific methods of collection provided, the treasurer of any ditch 

may enter suit in his own name as treasurer before a ,justice of 

the peace, provided the runount does not exceed $100, and before 

the circuit court where the amount is more than $100, and may 

obtain ju~~ment in assumpsit. 

ORGANIZATION--Officers 

Sec. 61. Treasurer: The treasurer gives bond in double the 

amount of the assessments which will come into his hands and 

must turn over all moneys and accounts at the end of his term. 

The treasurer collects all taxes levied and, in case of delin

quency, proceeds to collect and recover in the same manner as 

county taxes are recoverable by law. The treasurer settles his 

accounts with the taxables at the annual meeting in March and 

retains 5 percent of the gross collection as his compensation. 
In case of a vacancy in the office of manager or treasurer, 

any three taxables may immediately call together, in the same 

manner as the first meeting is called, the remainder of the 

taxables for the purpose of filling such vacancy. A majority 

vote elects. 

ORGANIZATION--Powers 

-,Sees. 62 and 63. Intervening lands: Any person taxed for a 

ditch which does not pass through his land may open ditches 

through intervening lands and keep them open at his own expense; 

provided, he must have the consent of the owner of the interven

ing land unless the ditch be laid out and approved and damages 

assessed by the commissioners who laid out the main ditch, or by 
three other freeholders appointed by the county commissioners 

to assess such damage. Sec. 63: Persons applying for ditches 

through intervening lands must pay the cost thereof and pay all 

awarded damages before cutting the ditch. When in the opinion 

of the ditch commissioners the owner of intervening land is 

benefited by a cross eli tch, he must contribute such sum as the 

ditch commissioners determine to be a proportionate share of 

the cost. Every ditch so made must remain open for the benefit 

of the persons named by the cmmnissioners as being benefited, 

but if any ditch laid out is not begun within two years from 

the confirmation of the return, or being begun is not completed 

within seven years, the order and return become void. 

Sec. 75. Appeals: The county commissioners or the circuit 

court of the county in which proceedings are pending may, before 

final decision, grant an application to examine the petition or 

any part of the proceedings so as to bring the merits of the 

case before the commissioners or the court or a jury for trial. 

Any aggrieved party may appeal to the circuit court of the 

county in which the proceedings are had and be entitled to a 

trial by jury at the election of either party. Appeal must be 

taken within 30 days and judgment therein is final. 

CONSTRUCTION 

Sec. 58. Method: The managers, after being chosen at the 

meeting of the taxables, proceed to construct the ditches laid 
out or repair and extend same as the case may be, and may employ 
necessary labor and acquire necessary machinery and supplies, 

They keep strict account of their expenditures and report 

thereon at the annual meeting of the taxables. Payment is made 

by order drawn by the managers on the treasurer. Any person 

assessed may discharge his assessment by work to the amount of 

his proportion of the assessment, excluding any proportion nec

essary to pay damages and other expenses. The managers' certif:_ 

icate of work done must be received by the treasurer in payment 

of' the tax. 

Sec. 116. Maintenance: The managers are required to clean 

and repair the ditches at least once every two years, making a 

levy upon the taxables to pay for the work. (L, 1920.) 

DRAINAGE DISTRICTS 
ORGANIZATION--Petition 

See. 85. Authority to establish: The county commissioners of 

any county have jurisdiction to establish levee or drainage dis

tricts in their counties and to locate works and improve water

courses for the purpose of draining wet or overflowed land, It 

is declared in the statute that the removal of surplus water 

from agricultural lands ru-1d the reclamation of tidal marshes 

shall be considered a public benefit and conducive to the public 

welfare. 

Sec. 86. Petition--Engineer--Viewers: A petition signed by a 

majority of the resident landowners in a proposed district, or 

by the owners of three-fifths of all lands that will be affected 

or assessed, is filed with the clerk of the board of county 

commissioners of any 0ounty in which a part of the lands are 
located. The petition describes the lands, states that they are 

subject to overflow or too wet for cultivation,, and that the 

public welfare will be promoted by draining them or by improv

ing a natural watercourse. The petition shows the route and 

termini of the proposed works and the branches thereof'. A bond 

of $50 per mile must accompany the petition, conditioned to pay 

costs in the event that it is not granted. The clerk issues a 

summons to all landowners affected who have not signed the 
petition. Service of notice on the landowners may be by publi

cation where· personal service cannot be had: Notice is given 

to mortgage holders, who may appear in person or by counsel. 

Upon the return day the commissioners appoint a disinterested 

engineer, recommended by the state drainage engineer or the 

state road engineer, and two resident freeholders of the county 
or counties in which the lands are located, as a board of view

ers to examine the land and make preliminary report thereon. 

In intercounty districts the jurisdiction is with the commis

sioners of the county where the petition was filed. 

Sees. 87 and 88. Viewers: The viewers exrunine the lands ,des

cribed in the petition and other lands if necessary to properly 

locate the improvement along the lines mentioned in the petition 

or other lines if found more practicable, and they may make 

necessary surveys to determine the boundaries and elevations of 

the several parts of the district and to ma:ke a tentative plan 

of development. They make' public return to the clerk of the 

county board within 30 days unless the time is extended by the 

commissioners. They report: (1) whether the proposed district 

is practicable; (2) whether it will benefit the public health 

or any public highway or be conducive to the general welfare of 

the community; (3) whether the district will benefit the lands in 

question sufficiently to warrant the probable cost; (4) whether 

all lands to be benefited are included in the district. They 
also file a map of the district showing the location of the 

works to be constructed, with an estimate of the cost thereof, 
and the names of the owners who will be affected thereby. 

Sec. 88: The commissioners consider the report at their first 

meeting, with the engineer and two viewers present. If the 
viewers' report is adverse and is approved by the commissioners, 
the petition is dismissed at the cost of petitioners. If the 



SYNOPSIS OF DRAINAGE LAWS 561 
report is favorable and th.e conunissioners so find after hearing 
all of the evidence, they direct the ·viewers to make a complete 

survey, plans, specifications, and estimate of the cost of the 

imprdvement, and to report within 60 days unless the time is 
extended by the .commissioners. / 

ORGANIZATION-Officers 

Sees. 97 and 98. Board of,drainage commissioners: After the 
district has. been declared established and the survey and plan 

apprdved, the .county conunissioners appoint three. freeholders, 

who are designated as the board of drainage conunissioners for 

that district. The appointment is subject to the written ap

prdval of a majority of the landownel's in the district, and 
·vacancies are filled in like manner. The drainage commissioners 

organize as a .corporate body under the name and style of "The 
Board of Drainage Comniissioners of ___ District" and have the 

usual.corporate powers. They elect from their number a .chairman 

and a ·vice-chairman and elect a secretary who may or may not be 

a board member. The treasurer·of the county where the proceed

ing was. instituted is ex offtcto treasurer of the drainage com
missioners. Sec. 98: The drainage .commissioners appoint a 

competent superintendent of .construction, who gfves bond ap
prdved by them and in their favor. They may terminate such 

appointment whenever they .consider the services of the superin

tendent no longer necessary. 

ORGANIZATION-Powers 

Sees. 103 and 10~. Eminent d·omain: If necessary to acquire 

rights-ef-way for outlets dver lands not affected by drainage, 

and they .cannot be acquired by purchase, then the power of 

eminent domain is conferred, and such rights-of-way may be con
demned substantially in the manner prdvided for condemnation of 

rights-of-way by railroads. The amount awarded in condemnation 

proceedings must be paid by the drainage commissioners from the 
first money .coming into their hands from bonds or otherwise. 

Sec. 104.: The owner of any land assessed for construction has 

the right to use the drain as an outlet for lateral drains from 

his land, and if there be intervening owners and agreement 

with them .cannot be reached, the assessed landowner may file an 

ancillary petition in ~he pending proceeding and the procedure 

shall be as prdvided by law. When such laterals are .constructed, 
they become a part of the system under the .control of the drain

age commissioners. 
Sec. 108. Completed Improvements: When impro·vements con

structed under sections 85 to 111 are completed, ·they are under 

the .control and supervision of the board of drainage conunis

sioners. It is their. duty to keep the ditches in repair., and 

for that purpose they may levy assessments on the lands benefited 

in the same manner as assessments for .construction, but not to 
exceed 25 percent of the original assessment; prdvided, re

pairs made necessary by the act or negligence of any landowner 

through whose land the imprdvement is .constructed will be as

sessed and levied against the land of such landowner alone, 
and will be collected by proper suit brought by the drainage 

beard. 

Sec. Ill. "Ora inage district fund": The statute provides that 

sections 85 to 111 shall be liberally. construed. To encourage 

formation of districts, this section establishes a "drainage 
district :fund" of $10,000 from which loans can be made, not to 

exceed a total of $2,000 to any one drainage project, for the 
payment of preliminary expenses up to the time of the establish
ment of the district. The amount loaned is returned to the 

treasurer through the county commissioners, who shall collect 
the same from petitioners or their bondsmen if the petition 

is not allowed. Otherv. ise, the drainage .commissioners return 
the loan out of the first proceeds of bonds. 

FINANCING--Assessments 

Sec. 90. Damages: The engineer and ·viewers assess damages 
claimed for land taken or inconvenience imposed because of the 

construction of the imprdvement. Damages are considered separ
ate· and apart from any benefit because of the proposed work, and 

such damages are paid by the commissioners when funds come into 
their hands. 

The engineer and ·viewers personally examine the land and 

classify it with· reference to the benefit it will recefve from 

the construction of the works. The degree of wetness of the 

land, its proximity to the ditch or a natural outlet, and the 

fertility of the soil are considered in determining the bene

fits to be recefved. The lands are dfvided into ffve classes: 
that recefving the highest benefit being Class A; the next 

highest, Class B, etc. The holdings of one ·landowner need not 

necessarily be all in one class. The number of acres in each 
class must be ascertained, but the bonndaries of the different 

classes need not be described or shown on the map. The number 
of acres in each class owned by each person and ,the total num

ber of acres benefited must be presented in tabular form. The 
scale of assessment upon the several .classes shall be in ratio 

of .5-4-3-2-1; that is to say, as often as 5 mills per acre is 

assessed against the lands in Class A, 4 mills is assessed 

against Class B land, etc. This forms the basis for all future 

assessments, taxes, levies, and costs connected with the dis

trict, except as it may be changed by the commissioners at the 

final hearing or in order to conform to any decree of court. 

Sec. 93. Hearing: When the • final report is filed and 'fmmd 

in due form, it is accepted by the commissioners. Otherwise it 

may be referred back with instructions to secure further infor
mation and report at· a later date. When accepted, the conunis

sioners fix a date not less than 30 days thereafter for. final 

hearing on the report and notice is given by publication and 

posting. A .copy of the report is open to inspection of inter
ested parties at the office of the commissioners. 

Sees. 9~ and 96. Notice: The clerk of the commissioners 

.causes all landowners who have not signed the petition to be 
summoned, when they are !mown. If it appear to the .clerk by 

affidavit or otherwise that the names of the owners are not 
!mown, he gfves notice to such unlmown landowners by publication 

for four consecutive weeks before the date of the hearing. Any 

interested party may file objections in writing to the report 

of the 'Viewers, and the board of commissioners will carefully 
review the report and the objections and make such changes as 

will render substantial and equal justice. .If in the opinion 
of the commissioners the aggregate of the cost and damages is 

not greater than the benefit which will accrue to the lands 

affected, the board will.confirm the report and declare the dis

t;ict established. Finding the contrary, the petition will be 

dismissed at the cost of petitioners. Sec. 96: The .clerk of the 
commissioners provides a suitable book, to' be !mown as the 
drainage .record, in which he transcribes all petitions, orders, 
reports, and findings. of the board. He must keep on file the 
maps and profiles furnished by the engineer, open to inspection 
of interested parties. 

Sec. 99. Est I mate of cost: After the classification of the 
lands and the ·ratio of assessment thereon have been confirmed 
by the county commissioners at the final hearing, and any ap
peal has been adjudicated, the drainage commissioners ascertain 
the total cost of the improvement which includes damages award

ed, expenses of the engineer and ·viewers, the amonnt necessary 

to pay the superintendent of construction, expenses of the 
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commissioners, the necessary expenses of mRintRining the im

provement for a period of three. years, and the payment of inter

est on boncls for three years. The drainage board certifies such 

total esti.Ptated cost to the clerk of the board of county com

missioners. Such certificate is recorded in the drainage record 
and open to inspection by any landowner. 

Sec. 100. Assess•ent-Lien: The drainage commissioners prepare 
in duplicate 10 assessment rolls or drainage tax lists to cover 

the period of the bond issu~, giving the name of the owners of 

lands in the district so far as can be Ascertained, a brief 

description of the tracts assessed, and the amount of the as

sessment against e~tch tr~tct. The first assessment roll provides 

assessments sufficient for the payment of interest on the bond 

issue to accrue the third year after issue and the installment 

of principal due at the end of the third yeAr, together with 

annual charges. The second Assessment roll makes like provision 

for the fourth year; and so on. Each assessment roll must spec

ify the time when collectible an_D. be numbered in consecutive 

order, and the amount assessed against the several tracts of land 
must be in accordance with the benefit received as shown by the 
classification and ratio of assessments made by the viewers. 

One copy of the assessment roll is filed with the drainage rec

ord, and one copy delivered to the sheriff or the county col

lector after an order has been appended thereto by the county 

commissiooers directing- the collection of said assessment, and 

such assessments thereupon have the force and effect of a judg
ment as in case of state ~tnd county taxes. Such assessments con

stitute a first and paramount lien, second only to state arid 

county taxes, and are collected in the same manner and by the 

same officer as state and county taxes. Assessments are due the 
first Monday in January of each year, and if not paid by the 

30th day of April following, the sheriff or tax collector must 

sell the land so delinouent. The laws as to the collection of 
state and county taxes have application in the collection of 

drainage assessments. The sheriff or tax collector must prompt

ly pay over to the county treasurer money collected by him upon 

such drainage tax assessment. It is the duty of the county 

treasurer to provide and pay the installments of interest at 

the time and place as evidenced by the coupons on the bonds 

issued and also to pay the annual installments of principal on 

said hoods. Should the total estimated cost of the improvement 

be less than an average of 25¢' per acre for the total area, bonds 

may not be issued but the assessments will be collected in cash. 
Sees. 101 and 102. Public highways: Should the viewers find 

that the drainage plan will benefit any public highway or rail

road or other public property, then in their return they assess 

the state, county, or corporation an amount which they consider 

just for the benefits to be derived. Sec. 102: Lands within the 

outer boundaries of the district as finally established and not 

affected nor benefited by the works shall not be assessed for 

any drainage tax, but they may not prevent the formation of the 

district and the district may acouire rights-of-way across such 
landS for necessary purposes. 

FINANCING--Bonds 

Sec. 105. Notice-Bonds: The drainage commissioners must give 

three weeks notice by publication and posting that they propose 

to issue bonds to pay for the total costs of the improvement, 

giving the amount of the bends, rate of interest, and the dates 

of maturity. Any landowner may, within 15 days, ·pay the county 

treasurer the full amount for which his land is liable and have 

it released from liability to be assessed for the improvement.· 

Such land continues liable for future assessments for mainte

na.nce or for any increased assessment authorized by law.· 

Sec. 106. Issuance of bonds: At the expiration of three weeks 

after publication of notice of bond issue, the drainage commis:. 

sioners may issue and sell bonds of the district for an amotmt 

enual to the tot1tl cost of the improvement less such Rmounts as 

shall have been paid in cash, plus an amount sufficient to pa.y 

interest on the bonds for the three years next following the 

date of issue. The bonds shall be payable in 10 equal install

ments, the first of which shall fall due three years from the 

date of issue. Bonds may be· sold at not less than par. The 

pror.eeds must be devoted to payment for the work as it progres

ses, and of 'interest on the bonds for three years next following. 

The proceeds of bonds are for the exclusive use of the district, 

and all bonds are recorded in the drainage record, which sets 

out specifically the lands in the district on which taxes have 

not been pa.id in full. If any installment of principal or in

terest on bonds be not paid when due, and such defRult conti~ue 
for six months, the bondholders have right of action Rgainst 

the district or the drainage commissioners of said district, 

wherein the court may issue a writ of mandltiDus directing the 

levying of a special tax or assessment in such sum as may be 

necessary to meet the unpaid instllllments of principal or in

terest and costs. Bondholders have the right to institute ac

tion against any officer of the district on his bond for failure 

to perform any duty imposed hereunder. The official bond of the 

county treasurer arid the tax collector may be held liable for 

the faithful performance of their duties. 

CONSTRUCTION 

Sec. 107. Bids: The drainage commissioners advertise for bids 

for the construction of the works, either as a whole or in parts. 

Contracts must be let to the lowest responsible bidder. The 

commissioners have the right to reject all bids a.nd.readvertise 

the work. They make such terms of payment as they deem proper 

and fix the amount of the contractor's bond. 

MICHIGAN 
(Act No. 316--Public Acts of 1923) 

DRAINS 
(An act to codify and add to the laws relating to the laying 

out of drainage districts, the construction and maintenance of 
dr~tins ~' * ·~ and pumping equipment ·~ ·~ * and the assessment and 
collection of taxes therefor •:• * '~ . ) 

ORGANIZATION 

Ch. I, sees. I, 2, and ll. Drains: Drains may be established 
and maintained and water courses improved whenever conducive to 

the public health, convenience, or welfare. Sec. 2: The word 

"drain" includes any watercourse or ditch, open or covered, 

~' ·~ '~ and any structure or pumping equipment or levee or a com

bination thereof constructed for drainage or for the purificA

tion of the flow of streams. (Ac~ 318, L. 1929.) Sec. 4: The 

word "commissioner" used in the act means the county drain com

missioner. 

ORGANIZATION--Officers--Election 

Ch. II, sees. I toll, 8, IO,.and 11. County drain commis
sioner--Election: At the regular biennial election on the Tues

day after the first Monday in November and every second year 

thereafter, one county drain commissioner is elected in every 
organized county by the qualified electors thereof.· He is 

elected for two years frpm the succeeding January. The commis

sioner :takes the oath of office and files with the county clerk 

a bond in the sum of $5,000 ccnditioned on the faithful dis

charge of his duties·.· The board of supervisors in their dis

cretion may fix said bond at a different 'llllOunt. · The supervisors 
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of any county having a popHlation of leS$ than 12,000 may, 
by resolution, abolish the office of connty drain commis

sioner and transfer the powers and duties to the board of connty 

road commissioners. (Act 258, L. 1933.) Sec. 2: Commissioners 

holding office when the act takes effect continue until their 
successors are elected and qualify. Proceedings pending are to 
be completed in accordance with this act. Sec. 3: Commissioners 

have jurisdiction over all drains in their counties. Inter
county drains are established and constructed under the pro
visions of this act relating to such drains. Sec. 4: Commis

sioners may appoint deputies tmder the approval of the cormty 

board of supervisors. (Act 318~ L. 1929.) Sec. 8: The drainage 
commissioner's salary is fixed by the board of supervisors of 
the cormty. Sec. 10: Each dJ'ainage commissioner must keep a 

full financial statement of each drainage district in his colilty 
and a complete record of the establishment of each drain and 

the assessments of benefits therefor. Sec. 11: Every drainage 
commissioner must make a full report annually in October to the 

county board of supervisors of all drainage districts under his 

supervision. He ~t also make such report as the commissioner 
of agriculture may request. (Act 331, L. 1927.) 

COUNTY DRAINS 

ORGANIZATION--Petition 

Ch; Ill, sec. I • County drainage districts: Before action is 

taken there must fi·rst be filed with the drain commissioner an ap
plication to lay out a district with reference to the proposed 

drain, describing its location and route arid the area proposed 
to be drained. The application must be signed by not less than 

. 10 freeholders of the township in which the lands to be drained 
are situated. Five or more of such signers must be owners of 

land liable to assessment. If it appears to the drainage com

missioner that the proposed drain might not include 20 free
holders whose lands would be liable to assessment, the applica

tion may be received if any one of the signers is a freeholder 
liable to assessment for construction. The eligibility of the 

the excavation, tiling, bridges, and culverts to be constructed 
and makes estimate of the cost and lays out the district, in
cluding all lands, highways, townships, villages, and county 

and state lands which would be benefited, and delivers such 
estimate to the drainage commissioner. (Act 3 18 , L. 193 1. ) 

Sec. 4: The drainage commissioner files in his office an order 

designating the drainage district and giving it a name or num
ber, and describing its bOUildaries and the boundaries of' each 
tract of land included therein and the political subdivisions 

or highways which would be benef'i ted and would be liable to as

sessment therefor. The order also shows the route, termini, 
and type of· construction proposed and the estimated cost. The 

commissioner gives notice of such determination by publication 
in the cormty. (Act 258, L. 1933.) 

INTERCOUNTY DRAINS 
ORGANIZATION--Petition 

Ch. Ill, sees. 5 to 9. Intercounty drains: Before any action 
is taken to construct a drain that will traverse lands in more 

than one county. or affect more than one cormty, there must be 
filed with a commissioner having jurisdiction an application to 

lay out a district with reference to the proposed drain. The 
application nrust describe the location and route of the proposed 
drain sufficiently to determine the area to be drained thereby. 
The application nrust be signed by freeholders of lands liable 

to assessment who equal in number one-half the number of free
holders whose lands would be traversed by the drain applied for. 
The eiigibility of the signers is determined by their interests 

of record in the office of the Register of Deeds in the probate 
court or the circuit court of' the co=ty in which such lands 

are situated. (Act 121, L. 1931.) Sec. 6: Upon receipt of the 
application the drainage commissioner within 20 days sends a 

copy to the Commissioner of Agriculture and to the drainage 
commissioner in each county in which lands liable to assessment 
are situated. He also notifies the board of' supervisors and 
the county clerk of each cormty traversed or affected by the 

signers is determined by the drain commissioner according to proposed drain. Each board so notified appoints three super-
their interests of record in the office of the Register of' 

Deeds in the pPobate court or in the circuit court of the county 
in which the lands are' situated at the time of' filing the ap
plication. (Act 318, L. 1929.) 

Ch. Ill , sees. 2 to ij, County drains: Upon the receipt of an 

application for anew drainage district, the commissioner causes 

visors from each of the respective cormties whose townships are 
not liable for township assessments on account of such proposed 

drain, and they constitute a drainage board. The drainage com

missioners of each county and the Commissioner of' Agriculture 
or his designated deputy are ex offtcto ·members of such board. 

The Commissioner of Agriculture calls a meeting of the board, 
a survey to be made to determine the area that would be drained . after notice by posting in each cormty and service on the 
by such district and the route and type of construction most county clerk of each county and the supervisor of each township 

suitable. He is not limited to the route stated in the appli- traversed by said drain, and also by publication. Sec. 7: The 

cation. When the county has a board of auditors, the approval board considers the application, determines the sufficiency of' 
of such board is necessa;ry. If it appears or is later deter
mined that the proposed district will affect land in more than 
one county, the commissioner must proceed under the law relat- · 

ing ·to intercounty drains. Should the drainage commissioner 
determine the proposed drain te 'be impracticable, he takes no 

action ex.cept to notify the applicants of that fact and his 
reasons for such determination. If after survey the drainage 
commissioner determines the district to be practicable, he lays 
it out, including therein all lands, highways, townships, and 
cities that would be benefited and liable to assessment there

for. He obtains from the county treasurer a statement showing 

the taxes and spec.ial assessments levied during the preceding 
three years a,gainst the lands affected arid the amount thereof 

remaining unpaid. If it appears from such statement that one 

third or more of' the lands in the proposed district are de
linquent, no further action may be taken. (Act 167, L. 1939.) 

Sec. 3: The surveyor prepares plans and profiles and computes 

the signers, goes over the route of the proposed drain, and 
hears testimony todetermine i~ practicability. All interested 
persons or municipal corporations. may appear for or against the 

proceedings. If it is determined that the drain is not practi
cable, no further action may be taken within one year. If the 

drain is determined to be practicable, then a survey is made to 
ascertain the area that will be drained and the route and type of' 

construction most serviceable. (Act 318, L. 1929; Act 121, L. 
1931.) Sec. 8: The surveyor prepares plans and profiles and a 
computation of the excavati~n necessary, and the amount of' tile 
and number of bridges and culverts, with an estimate of cost. 

He lays out the proposed district, includingall tracts of land, 
highways, andmunicipal corporations that will be benefited, and 

reports to the board. Sec. 9: The chairman of' the board pre
pares an order designating a drainage district, giving it a 
name or number, and describing the boundaries of the several 

tracts of land and municipalities therein as well as trunk-line 
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railroads that will be benefited and lial:le to assessment. He 

also gives a <iescription of the works. Notice of the order is 

given by the State Commissioner of Agriculture by publication. 
A copy is filed by the Commissioner of Agriculture with the 
county drain commissioner of each county affected within 10 

days. If the commissioners of the counties affected cannot 

agree on the apportionment of cost, the Commissioner of Agri
culture apportions the same as provided in section 2, chapter 
XI. (Act 318, L. 1929.) 

Ch. IV, sec. I. Petition to construct: After a district has 
been established and the order filed with the county drain com
missioner, a petition to locate and construct a drain may be 
fi;led with the commissioner having jurisdiction of the lands 
which constitute the district. The petition must be signed by 

a number of freeholders in the district whose lands would be 
liable to an assessment for benefits equal to two-thirds of the 
number of freeholders whose lands would be traversed by the 

drain or abut on any highway or st~eet traversed thereby. With 

the petition there must be a description of the lands of each 

signer and a certificate of the county treasurer as to payment 

of taxes on such land. The name of any signer delinquent in 
the payment of taxes shall not be counted. Eligibility is de
termined by the commissioner according to the records of the 
Register of Deeds in the probate court or the circuit court of 
the county. (Act 318, L. 1931.) 

Ch. IV, sees. 2 and 3. Board of determination: The commis
sioner authorized to act serves a copy of the petition on the 
Judge of Probate of the county. Within 15 days the Judge of 

Probate appoints a Board of Determination, composed of three 
disinterested freeholders, residents of the county but not of 

any township affected, and calls a meeting within the district. 

The drain commissioner gives notice of this meeting by publica
tion, posting, and service on the clerk of each township, city, 
and village. At the meeting, the Board of Determination decides 
the question of necessity for such a drain and whether the same 
would be conducive to the public health, welfare, and conven

ience. All persons owning lands which will be assessed or which 
will be crossed by the drain may appear for or against the pro
ceeding. If it appears on a report of the county treasurer as 
to the taxes assessed during the past three years that one-third 

or more of such taxes remain unpaid, no further action may be 
taken.- If the board finds the drain not necessary pr not of 
public benefit, it dismisses the petition by order to the com

missioner. The petition may not be renewed within one year. 
Finding the drain necessary and of public benefit, the Board of 
Determination makes its order to that effect and files the same 

with the commissioner. (Act 258, L. 1933.) Sec. 3: Within 60 
days the commissioner endeavors to secure releases of damages 
and rights-of-way from the owners of the lands. 

Ch. IV, sees. 5, 6, and 8 to 13. Special co!MIIselonera: If, 
within 60 days after the first order of determination, all per
sons whose lands would be traversed by the drain have not re
leased rights-of-way or damages, the drainage commissioner 
makes application to the Probate Court of the county in which 
the lands are situated for appointment of three disinterested 

special commissioners, who must be resident freeholders of the 
county but not of any township affe;ted by tre drain. They de
termine the necessity for taking private property for public 

use and the just compensation to be made therefor. The form 
for this petition is set out in the sta.tute. Sec. 6: If the 

court finds the proceeding in accordance with the statute, it 

granted. Objections not presented before the court at that 

time are deemed to have been waived. The interests of minors 
and incompetents are administered by the court. Sec. 8: The 
citation of the court must be personally served upon every per
son who has not released rights-of-way and damages. The method 
of service on municipalities and other corporations is fully 

set out in the statute. Service on nonresidents is by mail, 
and by publication if their addresses are unknown. Sees: 9 to 
11: At the time fixed, the court, finding the record in proper 

shape, hears all objections; and if no sufficient cause is shown 

against granting the petition, the court makes an order appoint
ing three resident freeholders not interested and not resident 

of a township interested, as special commissioners to ascertain 
and determine the necessity for the drain and to appraise the 

damages and compensation to be allowed the owners of real estate 
proposed to be taken. Sec. 12: The special commiss:j.oners make 
written report within 30 days and file it with the drainage 
commissioner. If the drainage commissioner finds the return to 

be without substantial error, he files it with the drainage 
records, and such return by such special commissioners is deemed 
a sufficient conveyance to vest in the county an easement in 
said land for the uses and purposes of drainage, with right of 

entry; provided the compensation awarded therefor shall have 
been paid or secured to the person entitled to it. Sec. 13: If 
the spec·ial commissioners find drainage unnecessary and so 

report to the drainage commissioner, he dismisses the petition. 

Ch. V, sec, I. Intercounty drains--Petition: After an inter
county drainage district has been established and the order 

filed, a petition to locate and construct may be filed with any 
drain commissioner having jurisdiction of any of the lands con

stituting the district. It must be signed by a number of free
holders in the district, whose lands would be liable to assess
ment for benefits equal to two-thirds of the number of free
holders whose lands would be traversed by the drain or abut on 

any highway or street traversed thereby. Petition must be accom
panied by a description of land owned by each signer and by a 

certificate of the county treasurer as to the payment of taxes 
and special assessments against such lands in a form set out in 
the statute. No signer is counted who is delinquent for taxes 

or assessments on his lands for three years past. The record 

of the Register of Deeds determines the eligibility of the. 
signers. (Act 318, L. 1931.) 

Ch. V, aec. 2. Drainage board: The commissioner receiving 
the petition notifies the drain commissioners of the other 
counties interested and the Commissioner of Agriculture, who 

calls a meeting provided in chapter III, section 6. The drain 
commissioners and the Commissioner of Agriculture thereafter 
constitute a drainage board to control the district. At such 
meeting all interested persons liable for assessment may appear 
for or against the drain proceeding. If the commissioners de
termine that the drain is necessary for the public health, con
venience, or welfare, they proceed to determine the just per
centage of the whole cost of construction which each county 
shall bear and the number of installments in which taxes shall 
be collected, In .case of disagreement the .chairman (Commis
sioner of Agriculture) determines the issue. Thereupon the 
first order of· determination is prepared, showing necessity, 
percentage of .cost for each .county, and number of installments 
in which the taxes shall be collected, and a copy is filed ;l.n 
the office of the .county drain commissioner of each county. 
(Act 318, L. 1929.) 

appoints a time and. place for hearing en the application and FINANC:ING-Assessments 

cites all interested parties to appear and be heard with re- Ch.· V, eeee. 3 to 8. Intercounty drains: After obtaining 
spect to such application and show cause why it shouid not be releases of rights-of-way, the drain commissioner of each county 
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affected apportions the benefit to each parcel of land and each 
municipality and railroad within the district in the mrumer 

provided in chapter VI. Sec. 4: A.fter such apportionment by 
the county drain commissioners, the drainage board calls a meet

ing for the purpose of receiving bids for construction and also 

a meeting for a review of the benefits apportioned. (A.ct 318, 

L. 1931.) Sec. 5: Bids are received and computation of the 
el'ltire cost is made before the time set for the review of the 

apportionment. Sec. 6: If no contract for construction is let 

within three years, the petition is presumed to· be abandoned 

and no action shall be taken w1less a new petition is filed, 

provided that the time consumed by any litigation contesting 
the validity of the proceeding shall not be incluied in the 

three-year period. 
Ch. VI, sees. I, ll, and 6. Apportionment and review: Upon 

release of rights-of-way~ damages, or ,upon determination of 

the return of the special commissioners·, the drain commissioner 

having jurisdiction makes and files an order of determination 
establishing too drain. A. copy is filed with the county drain 

commissioner within five days. The coWJty drain commissioner 

apportions the percentage of cost of construction which all 

municipalities and other corporations must pay, as well as the 
percentage of benefits accruing to each parcel of land. The 

appor~ionment so made is subject to review and appeal. Sec. 4: 
The commissioner gives notice by publication and posting of the 

result of the bids for construction and of a public meeting for 
a review of the apportionment of benefits. Where there are less 
than 100 descriptions of land upon which benefits have been ap

portioned, personal service is had on all resident landowners. 
The method of procedure is set out at length in the statute. 

(A.ct 318, L. 1931.) Sec. (}: On appeal the Probate Court ap

points three disinterested and competent freeholders as a board 
to review all apportionments of benefits and to equalize them. 

Their decision is final except that there may be a further review 

on a writ of cert iorart, and the procedure is set out in the 

statute. (A.ct 318, L· 1931.) 
Ch. X, sees. I and 2. Levy and collect ion of taxes: Within 

ten days after letting contract, or forthwith·after all appeals 

have been decided, the county drain commissioner makes the com
putation of the enti.re cost of the drain, including interest on 

bonds for the first year if bonds are to be issued, and adds 10 

percent of the gross for contingent expenses. This is deemed 
to be the cost of construction. Sec. 2: The commissioner makes 
a special assessment roll for each county, :township, village, 
and state highway, calling it the "Drainage Special A.ssessment 

Roll," entering therein the amount of the percent apportioned 

to each tract of land or other property benefited. Where there 

are installments, he issues a certificate of determination as 
to whether the taxes are payable in one or more years. The 

roll is filed in the office of the county clerk. 
Each year the commissioner prepares tax assessment roll and 

~ertifies the samP to the coWJty clerk before the annual meet
ing of the board of supervisors. If the roll is made payable 
in more than one installment, a permanent roll may be maintained 

in the office of the county treasurer, showing the total cost, 

the number of installments, and the amount of each annual as
sessment together with interest charge·s. . (Act 167, L. 1939.) 

Ch~ X, sees. 5 to.9. Collection of taxe$: A.ll drainage taxes 
ire subject to the same interest ard charges and are collected 

ln the same manner as state and other general taxes. Sec. 6: 

A.ll provisions of the state laws relating to delinquent taxes 
are applicable to drainage taxes. Sec. 7: After taxes have 

been assessed for the construction of a drain, no injunction 
Will lie to restrain the spreading of same on the tax rolls 

unless the amow1t of the assessment shall be first paid into the 

cow1ty treasury to await the decision of the court. Sec. 8: 

The collection of taxes levied for construction of a drain shall 

not be perpetually enjoined or declared void in consequence of 
error or informality of any officer in the establishment thereof, 

nor in consequence of BJJY error or informality appearing in the 
record; but the court, if there is manifest error, will allow 
the plaintiff to show that he has been injured thereby. Sec. 9: 

The court will allow proof that the drain was necessary ard 

conducive to the public health, convenience and welfare, and 

that the steps required by the statute have been substantially 

complied with. It then will correct any gross injustice in the 
award of damages or assessment of benefits am make such order 

as may be just ard equitable. In cases where assessments have 
been set aside after the contract for construction has been let 

or bonds sold, the court makes provision in the decree for the 

payment of said bords by reassessment according to benefits or 
otherwise as equity may require. Iferroror injusticebeshown, 

the costs are apportioned among the parties. If no error or 
injustice be shown, the costs must be paid by tbe party bringing 

the action. 
Ch. x. sees. 10, II, and 17. Lien of assessment: Whenever a 

drain has been established and constructed and the commissioner 

has made an apportionment of benefits and a special assessment 

roll and filed same with the county drain commissioner, such 
taxes remain a perpetual lien upon the land assessed. When no 

person or municipality has taken any action by virtue of chapter 

VI, section 11 to contest the validity of the proceediqgs, it 

is the duty of the county drain commissioner, upon application 
of any landowner assessed, to present a certified copy of t.he 

assessment roll to the board of county supervisors at their 

first October session thereafter; and it is the duty of the· 
board of supervisors to order the taxes spread upon the tax 

roll. This provision also applies to drains established W1der 
drainage laws prior to this act where such laws have made the 

drainage taxes a perpetual lien upon the lard assessed. Sec. 11: 

Taxes remaining unpaid may be sued for by the commissioner in an 

action in assumpsit, or may be charged back by the board of super
visors and reassessed in che same manner as under the general 

law. Sec. 17: Any person liable to special assessment forbene
fits received may pay the same in full with interest at any 

time, subject to the right of reassessment in case of def.iciency. 
Ch. X, sec. 18. Additional assessments: If' there is not suf

ficient money in the fund of a particular drain to pay bonds at 

the time of the last maturity it is the duty of the commissioner 
to immediately levy an additional assessment to make up the 

deficiency. In the case of refunding bonds, the governing au
thority of the drain must provide, subject to the directions of 

too public debts commission, for such additional levy and as
sessments prior to maturity of such refunding bonds. (A.ct 178, 

L. 1931; A.ct 128, L. 1939.) 

Ch. XI, sees. I and 2. Revolving fund: The board of super
visors annually appropriates, and collects by general taxation 
from the taxable property within their respective counties, such 

sum as the board may deem necessary for the purpose of creating 

a revolving fund; provided, such sum first appropriated shall 

not exceed the amoW1t held by the county treasurer as a total 
of all drainage funds on hard when such appropriation is made. 

Sec. 2: The revolving fund may be used for paying preliminary 
expenses of drainS and for repairs to old drains. In inter

county drains the preliminary expense paid from the revolving 

fund must be pr.orated between the different counties according 
to the amount apportioned to be paid by them. A.fter the final 

order of determination, all expenses are paid in the manner 
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prescribed in chapter IX. The treasurer repays the revolving 
fUnd out of the first taxes collected. 

FINANCING--Bonds 

Ch. V, sec. 1~. Bonds--Intercounty: If it is determined that 
the assessment shall be collected in more than two installments, 
the drainage board, acting on behalf of the district, may issue 

bonds as in the case of drains wholly within one county. Bonds 

are payable at the office of the county treasurer of tbe county 
to which the larger percentage of the cost of construction is 
apportioned. All installments of special assessments are trans

mitted to that county treasurer as they are collected in other 
counties, and he places the money in a fund which may be 

disbursed only for the retirement of bonds at maturity with 
interest. 

Ch, X, sec. 15. Bonds Issued: Where the issuance of bonds 
has been determined upon, and subject to the provisions of 

chapter VIII (see under "Construction"), a commissioner may 

borrow money in anticipation of the collection of the in
stallments of taxes, 'and issue bonds of the district as evidence 

of principal shall be less than one-fourth of the amount of the 
largest installment, and one installment shall fall due each 

year beginning not later than two years from the date of issue 
unless otherwise approved by the commissioner. (g) Bonds may 
be sold as provided by law or may be exchanged for the bonds or 

notes refUnded, on order of the county drain commissioner. 

(h) No r~fUnding bond running more than three years shall be 
sold for .a price which would make the net interest rate exceed 

6 percent. For services in procuring the exchange or surrender 

of bonds or other obligations, municipalities may pay not to 
exceed 1 percent of the indebtedness so refUnded in lj,ddition to 

actual expenses of issue. (k) Bonds may be registered under 
terms and conditions prescribed by the governing body of the 
district. (Act 129, L. 1939.) 

CONSTRUCTION 

Ch. VIII, sees. I a~d2. Contracts: The commissioner may in 
any case, and must for drains estimated to cost $3,000, adver
tise for sealed proposals to be opened on the day set in the 
notice. Bids are opened publicly at the meeting and may be 

thereof. The amount of bonds may not exceed the aggregate of inspected by any interested person. The .commissioner awards 
the installments levied. Bonds are payable in annual install
ments, eqt1al in number to the installments of taxes, and may not 
mature later than June 1 of the year following the due date of 

installments of taxes. The number of installments may not ex
ceed twenty; except for districts containing a closed drain, any 

cross section of which exceeds 60 Sqtlare feet, the number of in
stallments may be 30 but not more; and in no case may the bonds 
mature more than two and one-half years after the corresponding 

installment of taxes. (Act 228, L. 1935; Act 14, L. 1937.) 
Ch. X, sec. 19: The county drain commissioner must file with 

the county treasurer annually, in the. month of June, a statement 

of all drainage district bonds theretofore issued by any drain

age district lying wholly or in part in his county. He files 
the same information with the treasurer of any municipal cor

poration interested. (Act 316, L. 1923.) 
Ch. X, sec. 21. Refunding bonds·: RefUnding bonds are subject 

to the following limitations: (a) Except refUnding bonds issued 

to refUnd bonds outstanding September 1, 1925, no refUnding 
bonds may be issued unless there be at the time of issuance a 
default in the payment of a part of the bonded debt sought to 

be refUnded, or unless the same will occur within six months, 
or unless the financial condition of the municipal! ty warrants 
refUnding as a matter of sound municipal financing. (b) Bonds 
issued to refUnd notes issued in anticipation of taxes or spe

cial assessments may be issued with the commissioner's approval 
without reqtliring the renewal of such notes for the maximum 
period permitted by law. The commission takes measures to as

sure the application to the payment of such refunding bo6ds of 
all receipts and taxes or special assessments against which 
such notes were originally' issued. (c) Unpaid interest accrued 

to January 1, 1937, upon any fUnded indebtedness may be refUnded 

contracts to the lowest responsible bidder or may reject all 

bids. Where the commissioner determines that the benefits shall 

be collected in more than one installment, he determines the 

amount, maturity, and interest of bonds to be issued. In coun

ties having a board of county auditors, no contract may be let 

nor bonds sold without their approval. This does not apply to 

intercounty drains. If no contract be let within three years, 

either in original establishment or maintiuning and extending 

drains, the petition is deemed to be abandoned and no further 

action may be taken without a new petition. Pending litigation 
on the validity of the proceedings suspends the running of the 

three-year period. (Act 31, L. 1931.) Sec. 2: The commissioner 

first lets the section at the outlet of the drain and each re
maining section in order upstream. He may reject all bids but 

may not adjourn the,proceedings for more than 40 days. Bidders 

must deposit certified check in an amount deemed reasonable by 

the commissioner and give bond for the faithful performance of 

the work. (Act 318, L. 1929; Act 216, L. 1935.) 

MAINTENANCE 

Ch. VII, sec. 1. Petition for maintenance: Whenever a drain 
wholly in one county needs improving or extending and five 

fre~olders of the township in which the drain is situated, two 

or more of whom shall be owners of 'land liable to assessment 

for benefits, may petition the county drain commissioner setting 
forth the necessity for such work, the commissioner proceeds in 

the same manner as for the original establishment of the drain. 

As soon as the board of determination has determined the neces
sity for the work, the .commissioner, after the order is 'filed, 
fixes the percentage of cost of such work which shall be paid 

in full. (d) RefUnding bond issues 'Wlder the provisions hereof-- by the landowners, state, or municipality. 
except those issued to refund drainage bonds issued under Act 

316 of 1923 as amended--shall, except as otherwise provided in 
such refunding bonds, be the general obliga~ion of the issuing 

municipal! ty. (e) Upon issuing, the refUnding drainage bonds 

under Act 316, 1923, shall be obligations of the same Character 
as the obligation refUnded and a continuation of the former 
·obligation. (f) Subject to the approval of the commission, 

refunding bonds may be of serial nature as to principal, or 
term bonds with such sinking fund provision as may be prescribed 

by the resolution authorizing the issue, and shall mature in not 
to exceed 30' years. If serial bonds are issued, no installment 

Ch. VII, sec. 2. Intercounty drains: Whenever a drain in more 
than one county needs ;maintenance or extension work, any 10 

freeholders within the district may petition the commissioner 
of any county having jurisdiction over any land in the district, 
setting forth the necessity for such work. The commissioner 

notifies the state Commissioner of Agriculture and the commis
sioner ot: each. county having land within the district. The 
Commissioner of Agriculture cal'rs a meeting as prescribed in 
section 6, chapter III. The persons so named shall constitute 
a drainage board and after work is determined to be practicable, 
they appoint a surveyor to lay out a drainage district under. 
section 8, chapter III. After the surveyor files . his report, 
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the drainage board proceeds in the same manner as for the 
original establishment of a district. (Act 318, L. 1931.) 

Ch. VII, sees. 3 to 5. Maintenance-Apportionment: All ap

portionments for maintenance must be made in accordance with 

the benefits received and are subject to appeal as in the first 

apportionment. If the apportionment is the same as the last 

apportionment, no day of review is necessary; but if the appor

tionment is changed, personal service of a notice of the day of 

review must be given to those persons whose percentages have 

been raised. Sec. 4: No petition to extend an established drain 

shall authorize the laying out or construction of branches or 
lateral drains. Sec. 5: If it is necessary to secure further 

rights-of-way and allow· damages, the commissioner takes such 

necessary steps as prescribed in chapter IV. 

Ch. VII, sees. 6 and ·7. Maintenance: The county drain com

missioner of any county or the drainage board in an intercounty 

district causes an annual inspection of all drains. They may 

expend an amount not exceeding in any one year 40 percent of 

the original cost where inspection shows the work necessary or 

where an emergency endangering the public health, crops, or 

property exists. But county drain commissioners and drainage 

boards, if the initial cost of the drainage exceeds $1500, shall 

not spend to exceed $600 for cleaning the·drain unless approved 

by the township boards affected. The commissioners or the board 

may reassess such drain where necessary for the cost of clean

ing, the assessment being according to the benefits recE/ived. 

(Act. 303, L. 1937.) Sec. 7: Where the survey shows that land 

will be added to the district or a new district will be neces

sary, the board of determination is reconvened by the drainage 

commissioner or the drainage board, and the proceedings as to 

the added lands or new district are the same as for establish

ing drains under .chapter rv. 
Ch. VII, sees. 8 and 9. Assess~~~ent and tax: The assessment 

and collection of taxes for maintenance and enlargem~ts is the 

same as provided for drainage taxes in original districts. 

Sec. 9: Where the necessity for cleaning a drain arises from 

the act or negligence of any landowner, that fact is taken into 

consideration by the commissioners in making the apportionment. 

Where the. cost of cleaning is lessened by the tiling of the 

source of a drain the c.ommissioner takes that into consideration 

in apportioning the benefits against the land so tiled, but in 

no case ~ay the benefit·be considered to be less than 50 percent 
of the benefit if the land were not tiled. 

ABANDONMENT 

Ch. XVI, sees. I. and 2. Abandoned drains-Funds: Any drain 

which has .ceased to be a public utility and is no longer neces
sary may be declared to be abandoned and vacated upon proper 
pe·ti tion therefor if, in the opinion of the drain commissioner 

or the drainage board htving jurisdiction, it is no longer nec
essary or a public utility. The petition is subject to the 
provisions relating to petitions for establishing a county or 
intercounty drain and upon five days' notice by posting. Pri

vate rights acquired by persons from the establi~hment of such 
drains shall n0t be interfered with nor impaired. (Act 318, 

L. 1929.) Sec. 2: When a drain is abandoned and vacated, the 

commissioner serves notice thereof on the county treasurer. If 

there be any money belonging to the fund of said vacated drain, 
·the c0un ty treasurer pays over the. same to the treasurer' of the 

t0wnship in which benefits for such drain have been assessed 
and collected. The money is prorated among the townships af
fected in the same proportion that those townships contributed 
to the total amount paid into the ~d. 

MINNESOTA 
(Nason's Ktnnesota Statutes-1927, Supp~ement-1940, 

Chapter 44) 

DRAINAGE 
I -state Drainage Commission (Department of Drainage and Waters) 

6634-6840-140. 
II-County Drains and Ditches (County Drains and Judicial 

Ditches) Sections 6674-684Q-140· 

I. DlPARTKENT OF DRAINAGE AND WATERS 

Sec. 663~. Depart•ent of Conservation: The laws of 1931, 

chapter 186, create the Department of Conservatiun and transfer 

to it the powers of the Department of Waters. 

Sec. 6635. Commissioner of Drainage and Waters-Powers: The 

Commissioner of Drainage and Waters has the power to con

struct any ditch, drain, or watercourse. within the state, and 
such watercourse may consist of a bed of a creek or river, 
whether meandered or not. The Commissioner may widen, deepen, 
straighten, and change the channel or bed of any natural water

course or lake, wheth.er navigable or whether meandered or not. 
He may construct new outlets and other works for the purpose of 
drainage. There are provisos that any diversion of a water

course from its natural channel shall l)e in the same general 
direction; that no meandered lake may be drained unless it is 

no longer of sufficient depth and volume to be of beneficial 
public use; that no meandered lake shall be drained or lowered 

unless petitioned for by at least 60 percent of the legal :voters 
residing within four miles thereof, who are freeholders and 

whose lands are affected as shown by the viewers • report. The 
Commissioner· is ·given broad powers to assemble information as 

to the topographical features of watersheds of the state, drain
age, flood control, stream flow, and water power. For the full 
scope of his powers, it is necessary. to read sections 6635a, 
6635b, 6636, 6659, and 6667. (Law of April 25, 1931, ch. 350.) 

ORGANIZATION--Petition 

Sec. 6637. Petition to the District Court: Before the drain
age commission may construct any works or alter any watercourse, 
it must file with the judge of the District Court of the county 

or counties wherein the work is· to be done a petition setting 

forth the necessity therefor and that it will be of public ben
efit and promote public health. The commission must also file 
a map of the route, estimates of cost, and a description of the 

lands likely to be affected. Such map and estimate must be 
prepared by the engineer of the commission or under his 

direction. 
Sees. 6638 to 66~0. Viewers: Within 10 days after petition 

is filed, the district judge makes an order appointing two res
ident freeholders of the county or counties affected, not in
terested nor ki?- to any interested party, and the state drain
age commission appoints a person not a resident of any affected 
county, and these constitute the ·viewers. After qualifying, 
the viewers meet at the time fixed in the court order, with or 
without the drainage engineer, and prepare a tabular statement 
showing the names of the owners of each tract benefited or dam

aged,. such names being the same as appear on the county tax 
duplicate. The statement also gives a description of each 
tract; the total number of acres in each; the estimated number 

of acres that will be benefited or damaged; the number of acres 

added by the total or partial draining of any meandered lake or 

change ~ any watercourse, and its value; the damages to ripar

ian rights pertaining to any tract; and the amount that each 
tract will be benefited or damaged. The viewers also estimate 
and report benefits to public roads and municipalities, as. well 
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as the damage to same. They report the total estimated ben~
fits of the ·entire works, and whether or not the cost of con
struction, including damages, will be greater than the bene
fits; or they may report that the work is impracticable, giving 

the reasons therefor. Sec. 6639: If the viewers are unable to 
agree, each reports ,separately on the matter of disagreement. 
Sec. 6640: Where the location of a public ditch covers all or a 

part of a private ditch already wholly or partly constructed, the 

engineer makes an estimate of the cubic yards of material al
ready excavated and tlle viewers deduct the saving by reason of 
such excavation from the estimate of the benefits. 

Sees. 66ij3 to 66ij5, Report of viewers: _Within 30 days the 

viewers file their report with the clerk of the Distri~t Court. 
Any delay not excused by the court, carries a penalty of one
half of the viewers' compensation. Sec. 6644: Within three 
days the clerk gives written notice of the filing of the report 

to the district judge and to the auditor of each county af-

Sees. 66117 and 66118. Audit or 1 s statement: As soon as prac

ticable after the court order on the viewers' report is filed 

with the county auditors by the court clerk, the said auditors 

make in tabular form a list or statement showing: (1) The 
names of all landowners· and of public or corporate roads· within 

their respective counties to be benefited by the improvement; 

(2) a description of the land and the total number of acres in 

each tract, according to the assessment rolls and tax lists; 

(3) the estimated number of acres benefited in each tract; (4) 

the estimated amount of benefits and damages to each tract and 

to each public or corporate road; (5) the amount each tract and 

each public or corporate road so benefited will be liable for 
and must pay for establishing and .constructing the drain

age works. Sec. 6648: The auditors' statement is then signed 
by them- in the presence of two attesting· witnesses and filed 

with and recorded by the register o,f deeds of each county af

fected. The amount that each tract of land and each public or 
fected. The judge fixes a time and place for a hearing on the corporate road will be liable for, with the interest thereon, 
report, with notice by publication ~d · wsting, said notice to 
contain a brief summary of- the report and show the route and 

termini of the works. Nonresidents are served by mail. The 

proceedings will be adjourned until all parties are served with 
notice. Sec. · 6645: At the hearing all interested parties may 
appear and l;Je heard. Unless excused by the court, the engineer 

and at least two viewers must be present at the hearing. If 
the judge finds that the. proceedings have been according to 
law, that the estimated benefits of the work are greater than 

the total costs- including damages awarded, and that the work 
will be of public utility and benefit, he will by order estab
lish such a ditch as specified in the report of the state drain
age engineer, and will establish and confirm the viewers' re

port. The court is given power to make amendments and correc

tions by. referring the report back to the viewers for further 
report. The court by order determines the cost to be equitably 
assessed against each tract benefited in proportion to the ben

efits and the damages to be allowed, in order- to arrive· at the 
total cost. Such order is filed in the office of the court 

clerk and he forthwith files a certified copy of same with the 
auditor of each county affected. Whenever any order of the 
District Court is declared void for any reasm, the state ·drain
age commission has one .year in which to secure a rehearing. 
(State ex rel v. Nelson, 137 Minn. 265; 161N.W. 7·14; 163 N.w. 
510.) 

FINANCING--Assessments 

Sec. 66ijl. What lands assessed: All lands benefited by a 

public ditch and all public or corporate roads benefited in 
whole or in part shall be assessed in proportion to the bene

fits from the construction, whether the ditch passes through 
such lands or along or near the line of such roads or not. The 

viewers in estimating the benefits shall noG consider what ben

efits the lands or roads will receive after some other works 
have been constructed, but the only benefits by reason of the 
construction of the public ditch. In determining the cost of 
drainage, the. viewers must include damages to private owners 
and costs of rights-of-way, together with the-cost of construe-

tion, organization, and of-fice, 
Sec, 66ij2·. Damages: Wheri the 

field, and salary expenses. 
works pass through private 

lands not necessary to drainage., tne viewers report the damage 
to be allowed for rights-of-way and construction of the ·works. 
Any interested party aggrieved by the damages all'owed may peti
tion the District Court within 10 days for the appointment of 
appraisers in the same manner as provided by law for ttje appro
priation of private property for public purposes. Construction 
may not be delayed by such action. 

becomes thereupon and remains a first and permanent lien on 

such property until fully paid, taking precedence over all mort-' 

gages and encumbrances whatever. 
Sees. 66119 and 6650. Jury trial: Any landowner aggrieved be

cause of the amount finally assessed against his land, or be

cause of the disallowance of damages claimed, may demand a jury 
trial. In case of failure, ·costs are taxed against the appel
lant. Sec. 6650: Appeal from any final order of the district 

court• except the order establishing the ditch, may be taken to 
the Supreme Court within 30 days. If the app_ellant prevails in 
the Supreme Court and the cost of construction is thereby in

creased, the judge of the district court makes a further order 
assessing such additional amount against the lands originally 

assessed for. construction in proportion to the original 

assessment. 
Sec. 6658. Liens-When payable: Payment of such liens (the 

lien of the auditor's statement recorded with the register of 

deeds-sec. 6648) shall be ma.de to the county treasurer as fol
lows: One-.fifteenth of the principal and interest, on or before 
five years from S!'lid filing in the office of the register of 
deeds, and the balance in like annual payments. But if the an
nual assessment amounts to less than one mill per acre per year, 
the auditor shall levy one mill for as many years as necessary 

at that rate to pay the whole lien.· On or before the 15th of 
November of the fourth year following the filing of the audi

tor's statement with the register of deeds, the auditor enters 
on the tax list the aruormt of the lien against each piece of 

property then remaining unpaid, as a tax on said property, with 
a proper entry to secure the successive entries each year there

after of the unpaid )Jalance of such lien, one-fifteenth being 

due-and collectible each year. 

FINANCING--Bonds 

Sees. 6656 and 6657 •. ·County bonds: The county board of each 
county wherein any st~te or Judicial ditch is proposed to be 
wholly or partly located. shall issue· bonds of their respective 
counties in an amount not -greater than the assessment ·against 

the lands in such county as evidenced by the statement provided 
for -_in sections 6647 and 6648 of this· Act, to defray the ex

penses incurred in locating, constructing, and establishing as 
much of any ditch as may be located within said county or in 

such relation to said county as to affect lands'· therein. "Ex
pense" is construed to me~ and cover every item of the cost of 
said ditch from its inceptio!'1 to its completion and all fees 
and expenses ineurred in . _pursi.lance thereof. The bonds pledge 
the full faith, credit, and resources of tJ;le. county for the 
prompt payment of principal and interest, and are payable at 
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such times not to exceed '20 years, and bear such interest not 
to exceed 6 pa·rcent, as the board shall determine by resolution. 
The board may negotiate the boods as they deem best, but not 
for less than par. The proceeds of the bonds are paid to the 
state treasurer and by him .credited to the state drainage fund 

hereby .created. The .county. board shall provide money for the 
payment of the principal and interest of said bonds as they 
severally mature. The money is placed in the general county 
ditch :f'tn:ld, and the county board may transfer any surplus in 
the general revenue fund or other fund of the ,.county to the 
ditch fund. They m~t also pay· into the ditch fund all money 
received from any lien .created by this Act. ¥then the general 
ditch fund of the .county is insufficient, the board is author
ized to use any available funds in the _county treasury to meet 
the payment of bonds issued in ditch proceedings as they mature. 
Such funds so used are replenished, with 6 per.cent interest, 
from .collections of unpaid assessments for ditches, drains, or 
water.courses constructed under any proceedings hereunder. Sec. 
6657: The amount that each piece of property is liable for on 
account of the looation, .construction, and establishment of any 
ditch, bears interest from the date of the filing of the audi
tors I statement in the office of the Register. of Deeds, at 6 

percent r:;-er year; proVided, when the bonds are issued the same 
rate of interest is .charged that the bonds bear, and the inter
est is an additional lien on the lands and property. Where 
bonds are sold at a premium, such premium is used to make up 
any deficiency in the assessments levied by the .court in the 
proceedings, and any balance remaining is. used for upkeep. 

CONSTRUCTION 

with the county auditor, if for a county drainage system, or 
with the clerk of the district court if for a judicial drain
age system. The petition must be signed by not less than a 
majority of the resident landowners, or by the owners of not 
less than 51 percent of the area. It must set forth the neces
sity for the drainage, and that the same will be of public 
utility and promote public health; it must describe the route 
and termini of the proposed work and the lands over which it 
will pass; and must state that the r:;etitimers will pay the 
costs in case the petition is dismissed or no contra.ct for cm
struction is let. The r:;-etitim may also be signed by the super
visors of any township or the pro'per officers of any city or 
village authorized by resolution of the council thereof and 
liable to be affected or assessed for the proposed .construction. 
One or more petitimers must file a bmd for $2,000 to pay the 
costs in the event of dismissal. The court or boardmay require 
additional bonds at any time. Sec. 684-0-4-: The expenses of any 
survey of proposed systems may not exceed the amount of the 
bond of the petitimers. 

See: 172 Minn. 295; 215 N.W. 204. 
172 Minn. 295; 216 N.W. 229. 
181 Minn. 481; 233 N.W. 294. 

Sec. 6~0-26. F Ina I hearIng: l'tithin three days after the 
filing of the report of the 'Viewers, (sec. f840-16, post, under 
"Organization-Officers")it is the duty of the auditor, in the 
county proceedings, to fix a date for hearing on the petition 
and the engineer's and viewers' reports between 35 and 50 days 
thereafter. In judicial proceedings it is the duty of the 
.court clerk to give such notice. Notice is by publicatim and 
posting for three weeks. In intercounty judicial ditches pub-

Sec· 6651. Contract-Payment: At the time of filing the or- . lication is in each county affected, but it. is only necessary 
aer and findings of the court, as provided for the general as- to publish a description of the property in that particular 
sessment, the clerk of ·the District Court also furnishes a .cer
tified copy to the state drainage_ .commission. The .commission 
advertises for bids for construction or repair. Bids are to be mocle 
with reference to plans A.Ild specifications furnished by the 
commissim and .cmtract is let to the lowest responsible bidder. 
Successful bidders must furnish borid. Fayment is made accord
ing to rules adopted by the drainage commission or as specified 
in the .contract. Con.tr.act and rules must be approved by the 
attorney general of the state. Before final payment,-the work 
must be .. completed and accepted by the commission. If the .com
mission and the contractor .cannot agree on approving the work, 
the comm~ssion has. authority to rElfer settlement to a .competent, 
disinterested .ci'lil engineer, whom the .commission and .contrac
tor may agree upon. 

II. COUNTY DRAINS AND JUDICIAL DITCHIB 
(Acts 1925, ch. 415; amend. 1935, ch. 312) 

ORGANIZATION--Petition 

Sec. 68~0-2. Powers of county boards and district courts : 
The county boards of the several counties and the district 

courts of the several districts are {lllthorized to make all 

necessary orders for the ccmstruction and maintenance of public 

drainage systems; to improve w,aterways and extend ·same to se
cure outlets; and to drain meandered lakes when they become 

normally shallow and no longer of sufficient volume to be of 
substantial public use. No meand~red lake on which a city or 
village· has riparian rights may be drained or lowered except 
by majority vote o{ the legal voters of said city or village at 

a special election, and with the consent of the Commissioner 
of Conservation. 

Sees. 68~0-3 and 68~0-~. Petition and bond: Before the es
tablishment. of. 8.ny drainage works, a petition must be filed 

.county. Within a week the auditor or the .clerk, as the case 
may be, must mail a copy- of the notice to the State auditor, 
the Commissimer of Cmservation, and· all persons and corpora
tions who are landowners or otherwise affected as shown by the 
report of the engineer and viewers. Where for any cause notice 
has not been given any interested party, the hearing is ad
journed until such notice .can be given. 

Sees. 68~0-27 to 6~0-30: Upon due publication, posting, 
and mailing of notice, the board or the .court, as the .case may 
be, has jurisdiction of each tract of land and of highways, 
railroads, and other property described in the engineer's and 
viewers' reports. Sec. 6840-28: At the hearing the board or 
the court .considers all ma1ters pertaining to the engineer's 
8Iid viewers' reports, and testimony presented on behalf of all 
parties interested. The engineer or his assistant and at 
least two viewers must be. present. If it appear to the satis

faction of the board or the .court that the general plan of 
drainage may be improved by addition of branches, or any .change 
in cost or dimensims, or that the assessment has not been 
equitable, then they ha'Ve author.i ty to correct the engineer's 
and viewers' reports or may resubmit the same for .chall€;e, .cor
rection, or amendment. Upon the final hearing after such 

change, the board or the court will again consider all evidence 

presented. If additional lands are brought in, the board or 
the .court may adjourn until notice of the hearing is given to 
the parties affected. Sec. 684Q-29: \'/hen the board or the 
c~urt finds that all proceedings have been had in. accordance 

with this act; that the estimated benefits to be deriveq from 

the drainage system are greater than the total .cost, including 
damages awarded; that the improvement will be of p.~blic utility 

.and benefit; and that such reports are complete, just, and cor
'rect, then the board or the court, .by order containing such 
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findings, will establish the drainage improvement and adopt and named in the petition. Where practicable, ·the .engineer will 

confirm the original or amended report of the viewers. Errors 
in description of property later discovered by the county audi

tor may be corrected at a hearing for that purpose after they 

have been called to the attention of the board or the court. 
Sec. 6840-30: In all proceedings in the district court the 
clerk, within 20 days following the order directing the ccn
struction of the improvement, files a certified copy of the 
viewers' report in the office of the county auditor of each 

county affected. It is also the duty of the court, upon five 

days notice in writing to the auditor of each county affected, 
to apportion and determine the items of expense and the propor
tion of the cost of construction to be paid by the respective 

counties, which must be in proportion to the benefits received. 

ORGANIZATION--Officers 

Sees. 68~0-5 and 68~0-6. Preliminary survey--Engineer: The 
county board in a county drainage proceeding, or the district 

judge in a judicial proceeding, appoint a competent engineer to 

examine and report on the practicability. and necessity of the 

improvement. Sec. 6840-6: The engineer examines all matters 
in the petition and makes a preliminary survey of the territory 

that will be affected, and reports on the practicability and 

necessity of the proposed work. If some plan other than that 

in the petition is found_more practicable, the engineer sore

ports, giving the details thereof. Any change or additicn to 

the plan in the petition or specifications is reported in de

tail; but the engineer must confine his preliminary survey to 

the area described in the petition except to secure outlets, 

unless he be authorized by the board or the court after the 
consent of the bondsmen and a hearing. (L, 1925, sec. 6.) 

Sees. 68~0-7 and 68~0-8. Hearing on prell•lnary report: Upon 
the filing of the report the auditor, or the court clerk with 
the approval of the judge, fixes a time and place for a hearing 

thereon with:ili 30 days and notifies the petitioners and the 
owners of the several tracts of land and the corporations af

fected. All interested parties may appear and be heard. If it 

appear that the plan is not practicable and no plan is reported 
by the engineer, or that the improvement would not be of public 

benefit, or· that the outlet is not sufficient, the petition 

will be dismissed. But if the beard or the court are satisfied 

that the improvement as outlined or modified is necessary, 

practicable, and of public benefit and would have proper outlet, 
then the board or the court so finds and issues a preliminary 

order establishing the improvement 1 subject to further disclo

sures by a final survey. The preliminary order is accompanied 

by a map showing any changes in the plan. Sec. 684Q-8: Upon 

the filing of this order, the court or the board direct the 

same or another engineer to make a detailed survey, furnish 

plans and specifications for the improvement, and report with 

reasonable dispatch. 
Sees. 68~0-10 and 68~0-11. Engineer's final report: The en

gineer makes a detailed survey of the line of the improvement 

as approved by the order of the board or the court, showing the 
outlets, termini, and branches. He sets stakes numbered pro
gressively, 100 feet apart, and fixes permanent bench marks not 
more than one mile apart so that they will not be destroyed by 
constructing the system. His report ~ives details of the yard

age to be excavated in open ditches and the estimated price per 
cubic yard and the estimated total cost of the work in each 
100-foot section. The engineer reports in minute detail the 
estimated cost of all structures and works to be built. When 

locate the ditch on division lines between lands of different 
persons. Sec. 68401..11: With his final report, the engineer 
furnishes a detailed map drawn to scale, showing the location 

of all bench marks, landmarks, rights-of-way, and highways af

fected. He also furnishes a profile of the elevation, depth of 

cut, size of tile, and elevation of each branch ~d lateral. 
He makes a complete set of plans and specifications covering 
all work. The report is filed with the auditor or the court 

clerk, as the case may be. One copy of the report is forwarded 
within five days to ·the commissioner of drainage and waters 
(now Commissioner of Conservation) for examination and ap

proval. If the commissioner disapproves, he files with the 

auditor or clerk his recommendation and modiffcation. When the 
report is returned by the commissioner, approved, the auditor 

or clerk issues an order designating the time and place for the 
first meeting of the viewers as provided in section 6840-16. 

The engineer includes in . his report a form of contract with 

complete specifications of the work; and he may, with the con
sent of the board or the court, modify his report and plan if 
such change would not impair the usefulness of the system or 

increase its cost by more than 10 percent of the original con
tract price. No change may be made that will increase the cost 

beyond the benefits accruing. (L. 1933, ch. 312.) 

Sees .. 68~0-16 to 68~0-18, and 68~o-2o. VIewers: Following 
the appointment of the engineer, the county board in the case 
of county drainage proceedings, or the district court in the 

case of judicial drainage proceedings, makes an order appoint
ing three resident freeholders in the county or counties, not 
interested in the construction of the proposed work and not kin 

to any of the parties, as viewers. The auditor or the clerk, 

as the case may be, within five days after the report of the 
commissioner of drainage and waters (Commissioner of Conserva
tion) is-received, approving or modifying the engineer's report, 

makes an order designating the time and place for the- first 
meeting of the viewers. Sec. 6840-17: The viewers, after taking 
the oath of office, proceed with or without the engineer to 

prepare a tabulated statement showing each tract; the name of 
the owner thereof as appears on the last county tax duplicate; 
the number of acres of land benefited or damaged; the number of 
acres added to any tract by the total or partial drainage of 

any meandered lake, or the change of any watercourse, with the 
location and value of the added land; the damages to riparian 
rights pertaining to any tract, and the benefits or damages to 

each tract by reason of the constructicn of the works. Also 

they report the benefit to corporations, highways, villages, 
and cities by reason of the increased drainage facilities or 
improvement of public health. They further report the total 
estimated benefits in respect to the entire system and branches, 
and whether the estimated espense of construction, including 
damages awarded, is greater than the utility of the proposed 
system; or that the system is impracticable for any reason, and 
giving the reason why it should not be constructed. Sec. 6840-
18: .When a public ditch is located wholly or in part in the bed 
of a private ditch already constructed, the engineer estimates 
the yardage already excavated on each tract of land, the amount 
of reduction in ·cost of the public ditch by reason thereof, and 
the viewers deduct such amount from their estimate of the bene
fits, if any, against such tract. Sec. 6840-20: Lands owned by 
the state or by a railroad or other corporation benefited by 
the construction are specifically made liable for assessments. 

FINANCING--Assessments 

Sees. 68 .. o-21 to 68 .. 0-23: Propert)' aaaeaaable-Baala: The 
necessary, he may shorten or extend the ditch from the outlet State, and all counties, municipal corporations, and railroads 
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receiving any benefit from the improvement are assessable there

for. Sec. 6840-22: The amoUl'lt for which any tract, corporation, 
or railroad shall be liable on account of the construction of 
any drainage system or the repair thereof shall not exceed the 

benefits accruing therefrom as.determined in the proceedings to 
establish and maintain the system. Sec. 6840-23: The cotmty 
auditor or the clerk of the cm1rt, as the case may be, notifies 
each mtmicipality and corporation to construct any bridge or 
.culvert across or upon its roads or right-of-way within a rea
sonable time s:tated in the notice. Upon failure. so to do, the 
district .court will .order the same built as a part of the con
struction of the system, and the cost will be deducted from the 
damages or .collected as an assessment against such mtmicipality 
or corporation. 

Sec •. 681K1-2~. All benefits to be assessed: All lands and pub
lic or .corporate roads or railroads and all ~illages and cities 
in any manner benefited in whole or in part by the construction 
of a public drainage system are assessable for the cost thereof 
in proportion to the benefits received. They are assessable 
whether the ben!lf'1 t result directly from the ~onstruction of 
the system or because the system affords an outlet for drainage 
and pr~vents overflow. When property i~ assessed for an outlet 
and the lateral .cormecting such prope·rty with the system is not 

yet .constructed, the land will be assessed only for the esti
mated benefit less' the estimated cost of cormecting same with 
the system. ~nen drainage by pumping is established, the board 
or the c0urt has authority to provide maintenance of the pump
ing system by annual assessments. State lands are assessable. 
(L~ 1933, .ch. 312.) 1 . 

·see: ;1.72 M. 295; 215 N. W. al4o 

Op. Atty. Gen., June 20, 1931; Nov. 7, 1933; Nov. 10, 1936. 

Sec.· 681W-31. Damages-How paid: When damages have been 
awarded and have been duly confirmed, the county board of each 
county having lands affected must, before entering· upon the 
land for construction purposes, order the damages, less any 
benefits assessed against the same property, to be paid out of 

the ge11eral ditch ftmd, If rio money is available in that fund, 
then payment is made out o.,f the. county treasury on warrants 
drawn and attested by the auditor and signed by the chairman of 
the board. In case of appeal or delay in final determination 
of the amount of the damages, warrants are not issued until 
final determination. When there . is any doubt as to who is en
titled to receive the damages, the board may require an indelll
nity bond before issuing the warrant. 

Sec. 68~0-32. ·Appeal: Any aggrieved party may appeal to the 
district .court: X1) On the amount of the benefits assessed; (2) 

on the amount of the damages allowed; (3) from an order refusing 
to establish the improvement. Appeal on the last ground may be 
taken to the Supreme Court in the manner provided in civil ac
ti<;ms. The proceedings· on appeal are set out in detail and at 
length in this section. 

See: 172M. 295; 215 N.w. 204. 
180 M. 132; 230 N.W. 481. 

Sees. 681K1-~~ to 68~0-~6, and 681W-~9. Auditor's state
menf-Lien: As soon as practicable after letting the contract for 
construction, the auditor of each .. county affected must make, in 
tabular form, a list and statement showing: (1) 'The names of the 

owners of all lands and the names of all ·corporation roads, 
railroads, and municipal .corporations within their respective 
.counties benefited ·by the .construction, as appears· from the 
'viewers' report .COilfirmed by the board or COUrt; (2) a descrip
tien af said lands, together with the total number of acres 
in ea~h tr~ct accord~ng to the assessment roll or tax list of 
the .county; (3) the estimated number of acres benefited; (4) the 

estimated am01mt of benefits and damages to each tract and to 
each public or corporate road, railroad, or municipality as the 
same appears in the confirmed report or as changed by jury or 
court; (5) the amount that each tract of land, road, rail road, 
or mtmicipality must pay into the treasury of each county for 
the construction of the system. This amount is determined as 
follows: The auditor makes a Ml statement showing the total 
cost of each drainage system, which must be designated by a 
number. The total cost is then divided hy the total estimated 
benefits for the r.ate of cost on each $1.00 of benefits. The 
amount of the estimated benefits·to each separate property shall 
be multiplied by that rate, and the interest set out in a sepa
rate column opposite each ·separate property. The result, less 
the amotmt of the damages, if any, shall be the am01mt that each 
separate property will be liable for on acco•mt of such improve
ment. Sec. 6840-45: The auditor's statement must be signed and 
acknowledged by him in the presence of two attesting witnesses 
and be recorded in the office of the Register of Deeds of the 
cotmty. The amOIIDt tha:t each tract of land, railroad, or munic
ipality will be liable for, with interest as hereinafter pro
·vided, shall be and remain a first and permanent lien on such 
property until fully paid, and shall take precedence over all 
mortgages, encumbrances, charges, or other liens whatever. The 
filing of the auditor's statement is notice to all parties in
terested as to the existence of the lien. The statement after 
being recorded is returned to the auditor's files and must be 
kept and preserved. Sec. 6840-46: Errors and omissions in the 
recorded statement of the auditor may be corrected upon petition 
to the board or court, as the case may be, and hearing thereon 
in the same manner as the original hearing. After correction a 
new or amendeq statement is filed. The lien of the erroneous 
statement is released by the proper auditor and a new lien 
attaches. Erroneous cQllections of assessments are adjusted: 
Sec. 6840-49: Additional cost of the system due to unforseen 
circumstances or conditions may be included in a supplemental 
statement of the auditor, like!iise recorded, and become a sup
plemental lien on the property assessed. Such fncrease, howsver, 
may not•exceed the margin between the former lien statement and 
the total benefits reported· and approved. The same notice and 
hearing is had in the case of the supplemental assessment and 
the same proceeding. The amount for which each property is 
liable bears not to exceed 6 percent interest from the date of 
the filing of the auditor's statement for record. When bonds 

have been issued, the interest rate is the same as that of the 
bonds. All interest is an additional lien. 

·see: Normania Twp. ·v. Y., 286 N. W. ·881. 
Opp. Atty. Gen., July 2, 1.931. 

Sec. 68~0-51. Payment of assessment liens: Liens filed 
against property benefited are paid to the county treasurer as 
follows: One-tenth before November 1 subsequent to the filing 
of the lien in the office of the Register of Deeds, and one
tenth on the first day. of November each year thereafter until 

paid; provided, that in the final order establishing the system, 

the board or the. court may order the payment as follows: One

fifteenth of the principal on or before five years from November 
-1 subsequent to the date of said filing with the Register of 
Deeds; and one-fifteenth on the first of November each year 

thereafter until paid; ·or, when so ordered by the court or the 

board, the payment may be one-twentieth on or before 10 years 
from November 1 subsequent to the date of filing and one-twen
tieth each year thereafter until paid. The lien bears not ex
ceeding 6 percent interest from the date of the filing; and the 
interest on the whole of the tmpaid principal must be paid an
nually on November 1. Where bonds are issued, the liens bear 
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the same rate of interest as the bonds. The connty auditor en
ters on the ditch lien record the amount of the lien and inter

est to June 1 following, and collects \same each year in the 

same manner as real estate taxes for that year are collected. 

All of the provisions of law for enforcing the collection of 
real estate taxes are applicable to ditch liens and interest. 

No penalty is added to such installments of principal or inter

est in case of default, but they bear 6 percent interest from 
the first day of June following until paid. When payment of 

the lien and interest has been made in full, the auditor will 
issue a certificate of,payment, which, when recorded, releases 

an.-1. discharges the lien. [Opps. Atty. Gen., Dec. 24, 1929; 
Jan. 24, 1933; Feb. 17, 1933; DeC'. 12, 1933; (425 C) July 28, 
1937; (921 i) Dec. 1, 1938.] 

Sec. 68~0-52 •. Apportionment: When a lien has been estab
lished against any tract by reason of the benefits assessed 

and no installment of the assessments or interest is in default, 
any perso~ or corporation interested in such tract may, by pe
tition to the district court, and a-fter notice and hearing 

thereon, have such lien apportioned between or among specified 
portions of such tract. After apportionment, the aggregate of 

the separate liens may not be different from the amount of the 

unpaid portion of the original lien. 
Sec. 68~0-53. Maintenance and repairs: Any county containing 

a state, judicial, or county drainage system in whole or in 
part within its borders must keep the same in proper repair and 
free from obstructions. In case there are sufficient funds to 
the credit of the system, they may be expended for that purpose 

without assessment; provided that no improvement is contemplated 
other than the restoring the works to the original condition. 
In case there are not sufficient funds, the county may pay the 

costs out of the general revenue fund and reimburse that fund 

by assessing the lands originally assessed for benefits in the 

same proportion as the original assessment. To create a fund 
for maintenance and repair, the county board is authorized to 
levy an annual assessment against the lands originally agsessed 

for benefits at a rate not to exceed 30 mills on each $1.00 of 
assessed benefits. The assessment is made after notice and 
hearing, and the board's decision is final. This assessment is 
collected in the same manner as real estate taxes. If the gen
eral ditch fund exceeds 3 percent of the total original assess
ment of benefits, no further assessment for maintenance and re

pair may be made until that fund shall have fallen below that 

percentage. To repair state ditches constructed otherwise than 

by assessment against property benefits;. or to deepen, widen, 

or extend a state, county, or judicial ditch; the board or the 

court, as the case may be, is authorized to cause the benefits 

and damages that will result to be ascertained and to assess 

the cost against the property benefited by the construction of 
the original system and all property benefited by the construc
tion of a subsequent ditch or lateral, in proportion to bene
fits. The proceeding to be followed in keeping a system in re

pair is optional with the board. When repairs· do not amonnt to 
$500, the board may proceed without the letting of a contract. 

See: State v. Holmes, '16~ M. 173; 20'4 N.W. 440. 177M. 598; 
225 N.W. fl09. . 

Opps. Atty. Gen., (150c) Sept. 29, 1937; (602J) Aug. 9, 
1938; (148 b-5) Oct. 5, 1938; (150 a) March 11, 1939; 
(150 c) April 14, 1939. 

(Sections 6840-55 to 6840-74 provide in elaborate detail the 

method to be pursued in repairing and improving a state, connty, 
or judicial ditch. They cover petition, engineer's and view

ers' reports, hearings, contracts, and the use of the system as 

an outlet for private or sanitary drainage.) 

FINANCING--Bonds 

Sec. 68~0-~3. Bond issue: The co1mty board of each county 
wherein any drainage system is propqsed to be located in whole 

or in part, or wherein lands are situated which are assessed 
for benefits, are authori~ed, after the lien statement prepared 

by the county auditor has been recorded in j;he office of the 

Register of Dee~~, to issue bonds of their respective counties 
in such amounts as may be necessary to defray in whole or in 

part the expenses to be incurred in locating, establishing, and 

repairing so much of any works as may be situated in said 
county or in such relation to said county as to affect lands 

therein, Bonds may be sold only as provided for in section 1943 

of Mason's Minnesota Statutes of 1927. Such bonds are payable 
as the connty board may by resolution determine, but not later 
than 30 years from their date; and they bear not to exceed 6 

percent interest; provided, the time of payment of bonds must 
conform to the time of payment of principal and interest on the 

ditch liens as provided in section 6840-51. The proceeds of 
such bonds are placed in the general ditch fund to the credit 
of the proceedings in which issued. The county boards are 

authorized to pay drainage bonds out of any available fund in 
the connty treasury when the general ditch fund is inadequate, 
the treasury to be reimbursed, with interest at 6 percent, from 

collections of unpaid assessments for drainage improvements. 

The board may empower the treasurer, by a proper resolution, to 
accept in .payment of liens any outstanding bonds issued on the 
ditch liens to be paid thereby, which are legal obligations of 

the county under the provisions of this act, at par plus accrued 
interest. (L. 1935, ch. 345.) 

See: Op. Atty. Gen., Dec. 12; 1933. 
Opp. Atty. Gen., (38 c) Dec. 14, 1934. 
Opp. Atty. Gen., (901 a) Nov. 10, 1936. 

CONSTRUCTION 

Sees. 68~0-33, 68~0-3~, and 68110-36 to 68~0-112. Contracts: 
Thirty days after the filing of the order establishing the sys
tem, in the office of the auditor or the court clerk as the 

case may be, the auditor and chairman of the connty board, or 
the auditors of the respective cmmties, meeting in the connty 
where the system was organized, may proceed to sell the job of 

constructing the entire works as one job or in sections of 100 
feet each. With the ~pproval of the engineer, they may let 
separate contracts for different classes of work or for work 
and materials. They enter into a contract in the name of the 

county and exact a bond of 75 percent of the contract price, 
for the use of the .connty affected or any injured party in in
terest and conditioned for faithful performance~ The auditor 

of the connty where the proceedings lj.re had gives notice by 

publication that the contract will be let to the lowest bidder, 
and invites bids on the work as described ·in the notice. The 
auditors may reject all bids, and no bid may be entertained 
which exceeds by 30 percent the estimated cost of the particu
lar portion of the work to be performed therennder. Certified 
check for 10 percent of the bid must accompany the same. When 
the cost of construction is more than $3 ,ooo, the auditor may 
also advertise the letting of the contract in a trade paper. 
When there have been one or more appeals 'taken on the question 

of benefits or damages, no contract may be let unless ordered 
by the board or the court upon application of the auditor or 
any interested person, and notice therof is by mail to all par
ties. Sec. 6840-34: The provisions of the contract and bonds 
are set out in this section. Each bond must provide for liqui

dated damages for each day's delay in completion beyond the 

specified time. Sec. '6840-36: Where tile is to be used in any 

part of the work, or where a majority of the petitioners request 
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tae use of tile, separate bids are asked ·for tile construction. 

Sees. 68.t.0-37 to .t.2: These sections relate to default by the 
contractor., extension of time, inspection .of. the work by the 
engineev, and payment for the work. (175 M. 60; 220 N.W. 423.) 

MISSISSIPPI 
(Htsstsstppt Code, 1930; Supplement, 1938; Chapter 107, 

sees • .t.371 to 4526) 

DISTRICTS WITH COUNTY COMMISSIONERS 
(Art tcle I) 

ORGANIZATION 

Sees. ~371 to ~373. Authority: All drainage districts organ
ized before or after the enactment of this article are managed 
by three county commissioners of the county in which the organ
ization was perfected and by the chancery court of such county., 

except the districts with local commissioners and swamp land 
districts. Sec • .t.372: The board of supervisors of the county 
select three .county drainage commissioners for their county 
with terms of office of six years, vacancies to . be filled by 

the supervisors. Sec. 4373: Every resident citizen landowner 
over 25 years of age and otherwise qualified, is eligible for 
appointment. 

Sec,. ~.3~. Genera 1 author lty: Drainage districts organized 
under the provisions of this article are given general authority 
to .construct the necessary w·orks over the lands of others or on 
lands which may be acquired by the district and also to improve 
natural drains and water.courses so that a complete system of 
drainage may exist for agricultural and sanitary purposes. 

ORGANIZATION--Petition 

Sees. ~375 and ~376. Who may petition: When a majority of 
the adult landowners within a proposed district who represent 
one-third in area of the land, or whenever one-third of the 
adult landowners awning more than one-half of the land, desire 
to .construct drains across the lands of others for agricultural 
and sanitary purposes, or to maintain a ditch already construct
ed, or to establish a combined system of drainage and to con
struct and maintain the same by special assessment on the prop
erty benefited, they may file in the .chancery .court a petition 
signed by them, setting forth the name of the district, the 

necessity for the same, a description of the land to be includ
ed, the names and addresses ef the owners where knoWll, and a 
prayer for organization of a drainage district. Sec. 4376: 
When the land is wholly within one .county., or a judicial dis
trict of one county, the petition is filed in the .chancery .court 
of that county or judicial district. When the land is situated 

in more than one county., the petition is filed in the county or 
judicial district having the greater number of acres. Such 
.chancery .court has jurisdiction of the entire drainage district, 
both in and outside of the .county where it is organized. 

Sees • ~377 and ~378. Proceed I n!JS after petIt I on: The chancery 
.court .clerk .causes three weeks' notice of the filing of the 
petition and a hearing thereon, to be given by posting and by 
publication in the .county in which the larger portion of the 
district is situated. The notice .contains the substantial al
legations of the petition, and a .copy is sent by registered mail 
to each nonresident owner whose address .can be ascertained. 
Sec • .t.378: Tlae chancery court where the petition is filed may 
hold a hearing thereon at any term or in ·vacation, and may de
termine all matters pertaining thereto. If the petition prdves 
to be defective in any respect, it may be amended upon motion 
ef the petitiepers. 

Sec. ~379. RearIng: At the hearing all interested parties 
may appear and.contest the granting of the _petition, and if the 

.contestants file a petition signed by one-third of the land

owners owning more than one-half of the land in the district, 
the original petition must be dismissed. If such second peti
tion is not properly signeQ, then at the first hearing on the 

original petition, the only questions before the court are: 
(1) whether the original petition is properly signed as required 

by the statute; (2) whether the required notice has been g1ven; 
(3) whether the land in the proposed district or any part thereof 
requires a .combined system of drainage; and (4) whether the cre
ation of the district would be of public necessity and be .con
ducive to the public welfare. Finding all of these requirements 
in the affirmative, the court enters an order to that effect, 
refers the petition to the drainage commissioners of the county., 
and fixes a day when the .commissioners shall consider the same; 

provided, all deeds made for the purpose of defeating or aiding 
the prayers of the petition, not in good faith and for ·valuable 
consideration, are deemed fraudulent, and holders of such deeds 
will not be considered as landowners. If the court, upon the 
first hearing, fails to find the petition and notice in proper 
order., it will ·permit the petitioners to amend same. If the 
court finds against the petitioners on any one of the above 
points, then the petition is dismissed at the cost of the peti
tioners. 

Sec. ~381. Duty of drainage commissioners: Upon reference of 
tlie petition to them by the .court, the drainage commissioners 
go upon the lands -in the district and those over which it is 
proposed to construct any works and determine: (1) the starting 
point, route, and terminus of the works; (2) the location and 
size of necessary drains, settling basins, or levees to be .con
structed; (3) whether the drainage of the lands of such district 
is possible; (4) the probable cost of such drainage; (.5) what 
lands :wHl be damaged and the aggregate of all damages; (6) wqat 
lands will be benefited and whether the aggregate benefit will 
equal or exceed the .cost of construction. The drainage commis
sioners are empowered to employ an engineer and to make maps 
and estimates of the necessary works and costs. 

Sees. ~382, ~383, ~385, and ~386. Report by drainage commis
s loners: If the .commissioners find that any land in the district 
would not drain into the proposed ditches, such land will be 
excluded. On filing of the commissioners' report, the .chancery 
court .clerk gives three weeks' notice by pUblication of a hear
ing thereon. The_ notice .contains the facts stated in the report 
and all interested persons may appear and contest the report or 
seek modification thereof, and may offer .competent evidence for 
or against its confirmation. Sec • .t.383: If on the hearing the 
.court is of the opinion that the district should be organized, 

it so declares and issues an order .confirming the report and 
organizing the district. If addi tiona! di tcbes are found to 
be necessary., the chancellor will modify the report to conform 
to the equities. Sec • .t.385: The form of the court's order is 
set out in the statute by amendment in the laws of 1932, chap
ter 285. It is further provided by the amendment that if, after 
hearing, the court finds that. the proposed works will not be 
sufficiently beneficial to the lands to justify the estimated 
.cost, it will dismiss the petition at the cost of petitioners. 
Sec. 4386: Upon entry of the court order confirming the commis
~sioners' report, the district becomes a body politic and .cor

porate by the name given in the petition, with perpetual succes-

sion, and with the usual powers of .corporations. 

Sees. ~~31 to li~3~. Subdistricts: When one-third of the land
owners owning a majority of the acreage or a majority of the 
landowners owning orie-third of the acreage in a proposed sUb
district, composed of lands wholly within a drainage district or 
partly within and partly without a drainage district, petition 
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the chancery court to form a subdistrict and file bond to 
pay costs if the subdistrict is not formed, the court will enter 

an order directing the drainage commissioners of the cormty to 

cause a survey to be made and to ascertain the limits of the 
region that would. be benefited and to estimate the cost of the 
proposed subdistrict. The drainage commissioners file their 

report with the clerk of the chancery court of the county where 
the greater portion of the lands are situated. Sec. 4432: There 

is a hearing on the petition similar to that for the original 
formation of the district. Sec. 4433: The pr0cedure is the 

same and the subdistrict has all of the right and powers of a 
drainage district. The lands of a subdistrict that are also 

within a drainage district remain liable to the drainage 'dis

trict assessments, bonds, and lieJ\S. Sec. 4434: The county 
drainage commissioners are the commissioners of the subdistrict, 
with the same powers that they have as commissioners of the 
parent district. 

ORGANIZATION--Powers 

Sees. ~388 to ~390. Rights-of-way: When the petition is re
ferred to the drainage commissioners by the court, they proceed 

to procure all rights-of-way for the works of the district as 

well as for all lateral ditches or levees, by agreement with 
the landowners if possible, and take releases of rights-of-way 
and record the same. If they are unable to procure releases, 

the drainage commissioners. appraise the lands needed for right$

of-way and ·proceed under section 4389. If necessary to obtain 
outlets outside of the district, the drainage commissioners .may 
do so by agreement or may exercise the right of eminent domain 

with approval of the court. Sec. 4389: When the drainage com.:. 
missioners have made their appraisement of lands needed for 
rights-of-way, they certify same to the clerk of the chancery 

court of the county where the proceeding is had, and if the 
land be in another county they also certify the appraisement to 

the chancery court of that county. The clerk fixes a time for 

the hearing of objections to the appraisements so filed. He 
.issues a summons directed to the sheriff of the county where 
any landowners reside, directing him to summon such landowners 

or interested persons to appear at the time and place named. 
If any landowners be nonresident or unknown, service may be had 

on any agent in charge of the lands or by publication. If any 
owner is not satisfied with the amount allowed by the drainage 
commissioners for the lands needed for rights-of-way, he must 

file written objection before the dayofthe hearing. Sec. 4390: 

If no objection is filed, a decree confirming the appraisement 
is entered, and upon payment of the amount of the appraisement 
to the chancery court clerk, the district may take possession 

of the property and appropriate it to the uses of the district 

and title to the easement thereof thereupon vests in the dis
trict. If objections are filed, the court hears the same a&d 
upon . demand will impanel a jury to determine the damages due 
the objector. The appraisement of the drainage commissioners 

the board or other qualified person. He gives bond and receives 

compensation approved by the commissioners and the chancellor. 
With the approval of the court the commissioners may designate 
a depository for 'all funds of the district. The treasurer must 
keep accurate books of account. (L. 1938, ch. 256.) 

Sec. ~~09. Compensation of commissioners: The commissioners 

receive $5 per day for each day actually se~ved, but not to ex
ceed 4 days in any calendar month, to be paid on an itemized 
account approved by the chancery court. 

FINANCING--Assessments 

Sec. 11387. Benefits assessed: The drainage commissioners 
view the lands and assess the. benefits to be derived by each 
separate tract. They estimate the damages, if any, which will 

accrue to each tract by reason o'f the construction of the works 
of the district. They also make an estimate of the cost of 

draining the district, apportion such cost to each tract of 
land, and file a schedule thereof. The form is set forth in 
the statute. 

Sec. ~391 •. Preliminary expense-Acreage tax: Money advanced 
for necessary expenses may be repaid by the drainage commis
sioners as part of the cost of the district if the district is 

organized. If organization is denied, the court, by such de
crees as may be equitable and just to all parties, may assess 
an acreage tax against the lands of the persons signing the 
original petition to pay preliminary costs and expenses of the 

drainage commissioners. After the petition is referred to the 
commissioners, they are empowered to issue certificates of the 
district to raise funds for necessary expenses and for service 

and preliminary work. Such certificates bear 6 percent interest 
but may not run for a longer period than two years. Certifi

cates are paid as soon as the district is organized and funds 
come into the ·hands of the commissioners. Where the petition 
is defeated by withdrawal of signers of the original petition 
to an extent which w:!-11 leave insufficient signers or insuffi

cient acreage, and the court so states in its decree, the entire 

cost of the proceedings, must be decreed against the lands of 

the petitioners so withdrawing on an acreage pro rata basis. 
Sees. ~392 to ~39~. Hearing: When the commissioners have com

pleted their assessment of damages and benefits, they file the 

same with the clerk of the chancery court, who in accordance 
with the req~est of the commissioners and the convenience of 
the court, fixes the time for a hearing of any objections 
thereto and gives notice thereof by publication. Sec. 4393: At 
the time fixed, the court hears all objections that may be made 

by the commissioners, landowners, or other interested parties 
as to benefits assessed or damages allowed to any tracts of land 

or to the assessment as a whole. After hearing all evidence, 
the court directs the commissioners to make such alteration ·as. 
is deemed just and equitable. Such changes by the court are 
final in the absence of appeal. Sec. 4394: Any party in inter
est may appeal to the Supreme Court of the state within 10 days. 

is declared to be prtma facte correct. The court may hear ob- The appellant must give bond for costs. No appeal stops the 
jections in entirety or in severalty, and 'may enter a decree 
confirming the report as to any lands taken. The court may make 

such adjustments of the amounts stated in the report as will be 
just and equitable. 

Sec. ~~01. General powers: All drainage districts are bodies~ 
corporate and have author! ty to sue and be sued in their. cor
porate names. They may make contracts and, generally, may do 
and .perform all thin_gs necessary to carry out their purposes. 

ORGANIZATION--Officers 

Sec. ~~00. Secretary-treasurer: After organization the com'
missioners elect a secretary-treasurer, who may be a member of 

proceeding with reference to organization and construction of 

the .work, but such organization and work proceed as if no appeal 
had been taken. In cases ·Of reversal, the error is corrected 
according to the mandate of the Supreme Court 'and so that no 
injustice will result. 

Sec. ~395. Installments-Liens: At the time of ·confirming 
the assessment of benefits and damages and the estimate of 
cost, the court may order the assessments to be paid in install
ments at such times as may be convenient for the accomplishment 
of the work or the payment of bonds issued therefor. Otherwise, 

the whole amount is payable on confirmation. Assessments and 
installments bear interest from the date of confirmation. Any 
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owner may elect to pay the wbole amount of the assessment and 

interest against all or any part of his property witbin 30 days 
after confirmation and before the issuance of bonds. Such prop

erty is. then no longer liable for payment of those bonds or as

sessments. All assessments for benefits and assessments for 
construction are a· lien upon the lands in the district. If not 

paid when due, the specific lands against whicr• the assessment 

was made are sold by the sheriff in tile same manner as for de
linquent state and county taxes. All drainage assessments are 

collected by the tax collector at the same time- as state and 
county taxes, and under the sarr.e penalties. 

Sec. q395. Estimate of cost-Levy-Bonds: As soon as the com
missioners have procured the rights-of-way, they make an esti

mate of cost, including all expenses of' organization and con
struction, and file a levy for -the amount required by them for 
construction of' the works. They may order that so much of the 

benefits assessed as necessary be -paid in cash, or they may 
order that the same be paid in not more than 40 installments 

with interest on each at 6 percent. The commissioners may order 
that bonds of the district be issued and sold, in amount not 

exceeding 80 percent of the benefits assessed, payable in from 
1 to 40 years and bearing 6 percent interest payable annually 

or semiam1ually as the court may direct. It is lawful to attach 

coupons for any part of a year to the bonds maturing the first 
year.' When bonds are sold to the extent of 80 percent of the 

benefits, the commissioners 111ay order the remaining 20 percent 
paid in cash. If' the amount levied be not sufficient to com
plete the works, or if bonds are sold for an amount less than 
80 percent of the benefits assessed and additional funds are 
required to complete the work, an additional levy may be made 

or addition~Jl bonds issued; but the additional levy when added 
to the original le¥-y may not exceed the benefits assessed, and 

the actditional bonds added to the original bonds may not exceed 

80 pel'cent of the assessed benefits. Such additional levy is 
payable in cash,· or in not to exceed 15 installments which bear 
interest at 6 percent. 

'Sees. q397 and qsgs. Apportionment of tax: Before the first 

Monday in September in each year, the c'omrnissioners assess the 

tax on ·the original or supplemental assessment of benefits in 

the same proportion as the installments authorized by the court 
to become due that year, and ·certify their levy to the board of 
su~ervisors of the COLIIltY where the lands are situated. It is 
the duty of the supervisors to make a levy in accordance with 

the assessment to meet the bond obligations and interest, with 

lO percent added for contingent expenses; except that the 10 per

cent for contingent expenses may be omitted in any year when 

~he contingent expense fund on hand exceeds 20 percent of' the 
total 'bond and interest obligation. Sec. 4398: It is the duty 

of the board of supervisors of' each county in which district 

lands are located, on the reconunendation of the drainage com
missioners, to make a levy each year in accordance with the as

sessment, sufficient to meet bond obligations •. When bonds are 

issued they may not be sold at less than par except upon ap
proval of the coD!Diissioners and the chancery court. 

·sec. qq()ll. Maintenance assessments: The commissioners are 
charged with the duty of layirig out, constructing, and maintain
ing the established drains. Additional assessments for main
tenance and repair are made in the following manner: On or 

before the first Monday in September, the commissioners assess 
f)ach tract of land or other property in the district, in pro

portion to the original and supplemental benefits assessed for 
construction, such amount as is necessar-y to pay the ex{iense of 
maintenance• They certify their assessment to the supervisors 

of the county wJ:Iere the land is situated, and the. supervisors 
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levy a tax in accordance therewith. As soon as the tax levy is 
made, the secretary of the c0111111issioners, at the expense of the 

district, prepares an assessment record certified by the drain
age commissioners which is filed with the sheriff' of each county 

in which the lands are situated. Aggrieved persons have the 
same right of appeal as provided in the matter of county taxes. 

The tax is collected at the same time and in the same manner as 
state and county taxes. 

Sec. qq19. Reassessment: If aner the first assessment of 

benefits bas been made, it develo{E that on account of addi
tional work done or to be done, benefits to the whole or any 

part of tbe district will be greater than originally assessed, 

the commissioners may proceed to reassess and apportion the 
benefits so as to correct the same to conform to the benefits 
to be Teceived; provided, the aggregate. value of benefits so 

assessed shall not be less than the original assessment. Reas
sessments are made in the· same manner as the original assessment. 

FINANC'ING -Bonds 

Sees. qqz7 to qqzg. Add it i_ona 1 bonds: The commissioners of a 
district that has sold bonds for 80 percent of the assessment 
on the lands, and has provided for the. collection of the addi

tional 20 percent in cash are authorized to issue and sell 

bonds, notes, or other indebtedness of the district for the 
20 percent or any part thereof which was provided to have been 

paid in cash and has not yet been paid. Sec. 4428: The bonds, 

notes, or other indebtedness issued under the provisions of' this 

chapter, shall not ,bear interest exceeding 6 percent and shall 
be non-taxable. Sec. 4429: Be:t:ore the sale of any bonds or 

other obligations, the commissioners must publish their inten
tion for 10 days. After 10 days from the action of' _the chancel

lor in approving the issuance and sale of bonds, notes, or other 
evidences· of indebtedness, they become liens on the lands as
sessed and such obligations are non-taxable. 

Sec. qq37. Refunding bonds: Whenever a drainage district is 
unable to pay all or part of its bond and interest indebtedness, 

or where tl~ best interests of the district may require, the 
drainage commissioners and the court may issue refunding bonds 

of such district in amount not exceeding the aggregate of the 

bonds to be refunded and accrued interest thereon. Refundin.g 
bonds may not run more than 50 years nor bear more than 6 per

cent interest. Refunding bonds may be exchanged for outstanding 

bonds or may oe sold at such price and in _such manner as the 
commissioners may determine, subject to the approval of the 

court. The governing authority of the district must give notice 
by publication of its intention to. issue refunding bonds, and 
must hold a hearing on any oj:Jjections of interested parties. 

The governing authority of the district conducts such hearing 
in a sunilll8ry manner and -its disposition of the objections is 
final and conclusive on all parties. (L. 1928, ch. 236.) 

Sec. qqss. Tax for refunding bonds: The governing authority 

of a district and the county supervisors must annually levy a 
tax on ~l lands and property subject thereto in such district 
in proportion to the benefits originally assessed, and suffi
cient to1 pay the interest on the bonds and the principal of 
any bonds maturing during the ensuing year. They certify such 
tax to the tax collector of the county where the lands are sit
uated for collection. The total of such tax, exclusive of 
taxes levied for interest on such bonds and on the bonds to be 
refunded, shall not exceed the benefits assessed upon any tract 
of land in said district. (L. 1928, ch. 49.) 

Sec. qqgg, Refunding legal indebtedness: For the purpose of 
funding any legal indebtedness of any drainage district to the 
extent that such indebtedness, when added to the outstanding 

bonded ·indebtedness, shall not exceed the balance due to the 
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district on the assessment of the lands in the district, the work done. They may pledge all assessments as security for-pay
drainage commissioners and the court may issue bonds aggregat- ment. Such evidences of indebtedness may not run over two 
ing such amount; provided, that interest on such indebtedness 

may not be calculated against the district in determining the 
amount of such indebtedness. There is the usual notice of in
tention to issue bonds and the swnmary hearing on any objections. 

DISSOLUTION 

Sec. qijqo, Supp 1. 900: (1} Any drainage district that has 

constructed a drainage system and has no outstanding indebted

ness and for which there is no necessity for maintenance, may 

be dissolved by the chancery court in which it was organized 
or by the chancellor in vacation. (2) Whenever a· majority of 

the landowners owning a majority of the lands sign and file with 

the ·clerk of the chancery court where the district was organized 
a petition for dissolution, the clerk gives notice by publica
tion of a hearing on the petition, at which hearing objectors 
must show cause why the district should not be dissolved. (3) 

The court hears the petition in the same manner as other causes 
in chancery, and if it appear that it fs to the best interests 

of the landowners that the district be dissolved and that there 

is no outstanding indebtedness, the court enters an order dis
solving the district. The order requires that no further ex

penses be incurred by the commissioners and that within 30 days 
they deposit with the clerk all papers and records of the dis

trict. If the contrary appears to the court, the petition will 
be dismissed at the_ cost of petitioners and no further petition 

may be filed within 2 years thereafter. (L. 1934, ch. 230.) 

Suppl. 901. Cumulative method: Whenever 25 percent of the 
landowners owning a majority of the acreage of any drainage 
district desire to ha:ve same dissolved, the chancery court in 
which the district was organized or the .chancery· court in the 

county in which the lands are located, or the chancellor of 
either of said courts in vacation, is authorized to enter an 

order or decree that the said district be dissol'ved on such 

terms as the chancellor may deem meet and proper (a) whenever 

there is no outstanding indebtedness, or (b) whenever it is 

made to appear that the district owns easements and other prop

erties that could be sold at a fair cash market value for suf

ficient to pay all obligations. (L. 1938, ch. 258.) 

DISTRICTS WITH LOCAL ·coMMISSIONERS 
(Article II) 

ORGANIZATION--Petition 

Sec. qqqg, Petition-Telllporary commissioners:- One-fourth or 
more of the landowners in a proposed district may file a peti

tion with the chancery court for the formation of a drainage 

district. Notice of a hearing on the petition is given by pub

lication. Unless at the hearing a majority of the landowners 

owning one-half or more of the land shall object, then further 
proceedings on the petition are had in the following manner. 

The court appoints three temporary commissioners who must be 
landowners and whose appointment ·expires-on the organization of 

years. Such notes ha:ve priority in payment when an assessment 
of the lands is made, or, if the district is not organized, 
then the board of supervisors of the county may levy an acreage 
ad valorem tax against the land in· the proposed district for 
the purpose of making payment. 

Sec. qq50. Hearing: Immediately after the report of the tem

porary commissioners is filed, the clerk of court gives ·notice 

by publication of a hearing on the report. At the time fixed, 

the court, after hearing all persons interested, and deeming the 

formation of a district to be to the advantage of the landowners 

and to be of ·public benefit, enters an order establishing the 

drainage district. Upon organization thereafter, the district 

becomes a body corporate and through its commissioners has the 
powers of a corporation and may do all things necessary to ac
complish the purpose· for which it was organized. 

If at this hearing a petition for the improvement is pre

sented, signed by a majority of the landowners owning one-third 
of the land or' one-third of the landowners owning a majority of 

the land, it is mandatory that the court establish the district 
without further inquiry; provided that if at this hearing a pe

ti tion iS presented, signed by the same number and ownership, 
praying that the improvement be not made, then the court must 
dismiss the proceeding. 

In the absence of such petition the .chancellor, being of opin
ipn that the establishment of the district would be to the bene
fit of the landowners and the public, will establish the district. 

Sec. qq53, Judgment: The order of the court establishing the 
district has the force of a judgment, and appeal therefrom is 

directly to the supreme court of the state within 20 days. If 
there be no appeal, judgment is conclusive and binding upon all 
the real property within the boundaries of the district. Appeai 

may also be taken from an order refusing to establish a district. 

Sec. qq57. Existence of districts continued for maintenance 

of system: The 9istrict does not cease to exist upon completion 

of its drainage systeni, but continues as a body corporate for 
the purpose of preserving the system and keeping the ditches 

free from obstruction. For these purposes the commissioners may 

borrow money and issue bonds, and may apply to the chancery 

court for the levying of additional assessments upon the bene
fits to pay for the work or to retire the bonds issued. The pe

tition is heard by the court after notice by publication. Any 
interested party may present objections within 10 days. In the 

absence of objection the levy stands with the force of a final 

judgment. Appeal is to the supreme court within 20 days. 

Sec. q511. Subdistricts: One-third of the landowners owning 

a majority of the land or a majority of the landowners owning 

one-third of the land within a proposed subdistrict composed 

of lands wholly within an organized district or partly within 

and partly without such district, may petition the chancery 

court in which the district was organized for establishment of 

the subdistrict. The petitioners give bond for c~sts, and the 

the district. The temporary commissioners immediately appoint .court directs the commissioners of the main district to cause 

an engineer to make a survey and ascertain the extent of the 

territory that will be benefited by the proposed improvements 
as well as the general character and cost of the drainage works 
required, all of which is reported to the chancery .court. 'The 

preliminary expenses are paid by the county, to be refunded· out 
of the proceeds of the first assessment levy. The temporary 

commissioners may, however, with the permission of the court, 
borrow money at 6 percent to pay expenses of survey, attorney's 
fees, and other costs and may issue negotiable notes signed by 

all of them, payable within or without the state in payment for 

a survey to be made of the subdistrict with an estimate of 
costs and to file same with the court clerk. With the same 

notice and procedure as in the original organization, the court 
either establishes the subdistrict or dismisses the petition. 

It is specifically provided that nothing in this section shalt 
prohibit the formation of a drainage district wholly or partly 
within a district already organized, but a district independent 
of. the original organization may be organized where a part or 

allof the lands .are not in the original district; provided that 
one-third of the landowners owning a majority of the acreage, or 
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a majority of the landowners owning one-third of' the acreage 

within such proposed district shall so petition the court. 

Thereafter the proceedings are the same as for original organi

zation.· When orgEnized, the lands of the subdistrict included 

in any previously organized district are still liable for the 

assessments of the original district. 

ORGANIZATION--Officers 

Sec. ~~55 to ~~57. Commissioners:.ll'hen the district has been 
established, the court appoints three owners of real property 
within the district as commissioners and they become a body 
politic and corporate by the name and 'style selected for the 
district.· If a majority in nwnber of owners of land in the dis

trict petition for the appointment of a particular person as 
commissioner, it is the duty of the judge to appoint the person 

so designated.· Vacancies in the board of commissioners are 
filled by the court, and the court will remove any commissioner 

upon petition of a majority of the landowners who own a majority 

of the acreage. 

Sec. ~IJ59.·Prel iminary costs: When, for any reason the con
templated improvements are not made, the costs of organization 

are charged against the real property in the district and col
lected by assessment, and such assessment is levied by the county 

board of supervisors as an acreage or ad valorem tax. If the 

district is intercounty, the court apportions the assessment 

among the several counties. 

Sec. ~~51. Intercounty districts: If the land in the proposed 

district is situated in two or ·more cotmties, the petition may 

be addressed to the chancery court of any of the counties and 

all proceedings must be had in that court. Costs are apportioned 
between the counties by the court. All notices are published in 

all counties. Such districts must be numbered consecutively or 

must receive such names as the court may select.· 

FINANCING--Assessments 

Sees. ~~66 to ~~80. Assessment of benefits-Special assess

ments: The commissioners of the district assess the benefits to 

each tract of land, give a description thereof, and make an 

estimate of the cost to ·the landowners during the first year. 

This assessment is on the land and on all railroad and other 
property that will be benefited by the drainage. The commis

sioners also assess damages that will accrue by reason of the 
construction of the works of the distr-ict.· If additional lands 

not mentioned in the petition are found to be benefited, they 

11lso will be assessed and the court clerk gives the owners 

thereof the usual notice to show cauSe why they should not be 
included in the district.· 

When the asl>essments are completed,_ the commissioners sign 
and file the same with the clerk of the court, where they be

come a public record.- Notice of such filing is given by publi
cation, and any aggrieved person may appear before the court at 
the hearing on such commissioners report and present evidence. 

The order of the court on the hearing is final, with right of 
appeal by either side to the Supreme Court.· 

The assessment roll so prepared, when approved by the court, 

is a final assessment of benefits upon the land and so stands 

unless the commissioners find it necessary to raise the assess

ments to secure funds for additional improvements. 

Any landowner may de~and assessment of damages by jury by 
giving notice to the commissioners within 30 days of the filing 

of the assessment roll, and thereupon the commissioners must 

institute a pr'oceeding in eminent domain to condemn the land.· 

In stich cases the commissioners ma.y pay the amount of the award 

into court and then proceed to take possession of the land and 

construct the works notwithstanding an appeal. Commissioners 

·of any district have the rigpt- of eminent domain to secure 
rights-of-way for outlets outside of the district. 

The court, at the time that assessments of benefits are made 

or at any time when requested so to do by the drainage commis

sioners, will enter an order for a special assessment to pay the 

estimated costs of the improvement with not less than 10 percent 
added for deficiency. This order has the effect of a judgment. 

This assessment is in the proportion which the assessment of' 

benefits against any tract of land bears to the assessment of 

benefits against all the property in the district. Special as

sessments may be paid in 10 a.rinual installments,. or in cash 

prior to the issuance of bonds. They are a lien on all of the 

real property in the district from the date· of the order of the 

court, in an amount not to exceed the total estimated benefits, 

and are entitled to preference to all demands, executions, en-

cwnbrances, or liens whatever, and so continue until paid. 
Appeal from such assessments is to the Supreme Court within 20 

days.· 

FINANCING--Bonds 

Commissioners may borrow money at 6 percent and issue nego
tiHble evidences of indebtedness therefor or serial bonds not 
exceeding the total amount of the benefits assessed. The bonds 

are signed by the board of commissioners and are payable within 
or without the state or may be payable to bearer. They may not 
run more than 30 years and must mature in such yearly install
ments as the commissioners may fix. Bonds may not be sold at 

less than par. 

All evidences of indebtedness issued by the commissioners 

are a lien upon the property in the district in an amount not to 

exceed the benefits assessed. The board of commissioners is 

required to see that assessments are levied annually so long as 

they be necessary for the payment of such obligations, and every 

interested party is given the rig):lt to enforce such levy by 

mandamus. All revenues of the district and all real estate in 

the district are specifically pledged by this act to the payment 
of the obligations of the district in an amount not to exceed 

the benefits assessed. 

DISSOLUTION 

Sec. ~508, Suppl. 913. Dissohtion: 1\heneverafter the expira
tion of three years from date of organization, five or more 

landowners of any district, or a majority of the landowners of 

a district excluding the state, or any landowner or landowners 
owning more than 50 percent of the total acreage of a district 

excluding the acreage owned by the state, shall sign and file 
with the clerk of the chancery court where the district was 

organized a petition for dissolution, the clerk will give notice 
by publicatioo to all interested persons to appear and show 
cause, at a time and place named, why the district should not 

be dissolved. At the first publication of said notice, all 

proceedings of every kind in the district, and of the commis

sioners thereof, shall be discontinued until the hearing is con

cluded. If at the hearing it appears to the court that it is 

to the best interests of the lardowners that the district be 

dissolved, the court will enter an order dissolving same and 

requiring that no further expense be incurred and that the 

records of the district be deposited with the court clerk within 
10 days.· The cost of the proceedings will be taxed by the court 
on an acreage basis. If the district is not dissolved, the 
costs are taxed against the petitioners. 
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MISSOURI 

(Revised Statutes, Htssourt, 1939, Volume II, ch. 79, p. 3226) 

DRAINS, LEVEES, AND WATER SUPPLY DISTRICTS 
(Article IJ 

ORGANIZATION--Petition 

Sec. 123211. Formation: The owners of a majority of the acre
age in any contiguous body of swamp or overflowed lands or latrls 

subject to overflow, situated in one or more counties, may form 

a drainage district for reclama,tion or agricultural purposes, 
or when the same may be conducive to the public health, con
venience or welfare, a:nd they may make and sign articles of 

association. Such articles state the name of the district, 'the 
number of years the association is to continue, the boundaries, 

and the names of the owners of land or other property in the 
proposed district, with a descriptionof their properties. 
Where the owner of land is unknown, that fact is stated. The 
articles must- further state that t:he owners of real property 

and other property; whose names are subscribed, obligate them
selves to pay the taxes that may be assessed against their re
spective lands or other property to meet all expenses of organ

ization, construction, and maintenru1ce. The articles contain a 

prayer that the property described therein be declared a drain
age district. They are filed with the clerk of the circuit 

court of the county in which the greater portion .of the lands 
and other property are situated. 

Sec. 12325. Notice: The clerk gives notice of the filing of 

the artiCles by pu\llication for four weeks, the last publication 
to be at least 15 days prior to the next. regular term of too 
court at which the articles will be considered. The form of 
notice is set out in the statute. Thereafter the circuit court 
in which the articles were filed has original and exclusive 
jurisdiction coextensive with the boundaries of the district 
regardless of county lines. Where a district is intercounty, 

notice is publisood in each county but the notice so published 

does not necessarily include a description of lands in other 
counties. 

Sec. 12326. Procedure: Any objections of lat1downers who have 

not signed too articles of ass?ciation must be filed before the 

first day of the term of the court at which the cause is to be 
heard. Objections are limited to a denial of the· statements of 

the articles of association and are heard by the court in a 
summary manner. If objections are overruled, the court by its 
decree of record declares said drainage district a public corpo
ration for a term not exceeding that stated in too articles of 
association. If the court finds against the confirmation of 

the district, the articles are dismissed with costs against the 
signers tooreof in proportion to their respective acreages. No 

person signing the articles has too right to have the proceed
ings dismissed as to him except by consent of a majority in 

acreage of too owners who signed the articles. When the dis
trict is· decreed, the clerk within 60 days transmits to the 

secretary of state a certified copy of the decree, which is 
filed in 1;-he same manner as the articles of association of otoor 

corporations are filed. .A copy of the decree and a plat of the 
district are filed also with the co~ty recorder of each county 

interested. 

Sec. 12338. Except I on$ to commissioners 1 report: The district 

or at1Y. owner of land or other property may file exceptions to 
the report or to any assessment of benefits or damages within 

10 days after the last publication and notice of the commission
ers' report. (See sec. 12334 under "Organization-Officers.") 
All exceptions are heard by the court in a summary manner so as 

to carry out liberally the purposes of the district. If after 

hearing all exceptions it appears to the court that the cost of 

constructing the -;improvements is less than the benefits assessed, 
then the court approves and confirms the report of the com
miss-ioners as made, or as modified and amended by too court. 

Before final confirmation, . the court may refer the commission
ers' report back to them wi_th or without instructions; and when 

the report is again filed, notice is given in the same manner. 
Exceptions to the _second report are heard and determined in a 

like summary manner. The court will adjudge and apportion the 
cost and will condemn any lam or other property within or with
out the district that is shown by the report of the commissioners 

to be needed for the works of the district or that may be needed 

for material to be used for the construction of said works, 
following the established procedure for acquiring property for 

railroad and telegraph rights-of-way. The clerk of court trans

mits a certified copy of the confirmed report to the board of 
supervisors of the district and they in turn transmit a certified 

copy of the decree affecting lands in each county to the recorder 

of each county where the same becomes a permanent record. Any 
aggrieved party may appeal. Upon appeal the questions to be 
determined are: whether just compensation has been allowed for 
the property appropriated; and whether proper damages have been 
allowed for property prejudicially affected by the improvement. 

See: 12 Fed. (2d) 909. 
30 Fed. (2d) 700. 
State ex inf. v. District, 290 Mo. 33; 234 s.w. 339. 
Ry. Co. v. Dr. Dist., 12 F. (2d) ·gog. 
Dr. Dist. v, Griswold, 225 (A) 1040; 16 s.w. (2d) 691. 
Trust Co. v. Elliott, 30 F. (2d) 700. 
Graves v. Dr. Dist., 134 s.w. (2d) 70· 

ORGANIZATION--Powers 

Sec. 123119. Powers of supervisors: Thi supervisors of a dis
trict may straighten, widen, deepen, or change the course of 
any watercours~ or natural stream in or out of the district. 

They have broad powers to construct and maintain dr.ainage works 
and improvements necessary to the purposes of the district. 
They may hold and control ·all water power developed by the con

struction of the district works am may construct and maintain 
power plants, using the funds of the district not otherwise ap

propriated, am may lease surplus water power. They have the 
right of eminent domain within and ~ithout the district where 

necessary to the purposes of the district. 

See: Houck v. Dr. Dist., 119 s.w. (2d) 826· 
Richards v. Earls, 138 s.w. (2d) 381· 
Graves v. Dr. Dist., 134 s.w. (2d) 70. 

Sees. 12350 to 12353. May amend plan: When it appears to the 
supervisors after the "plan of reclamation" has been filed and 
work has progressed thereunder that some of the improvements 
are inadequate, they have t!Je power, upon the recommendation of 
the chief engineer, to enlarge and improve the works planned 
and. to cmstruct additional improvements necessary to afford 
outlets for drainage and protection from overflow substantially 
equal to like facilities afforded other lat1ds equally taxed. A 
description of the additional improvements necessary is filed 
of record in the district and with the circuit court clerk, and 
thereafter becomes ·a part of the plan of reclamation. The cost 

is levied against the benefits .assessed arid confirmed, but no 

part of the costs may be assessed against lat1d that has been 
annexed or added to the district after it was orgat1ized unless 
the additional improvements directly benefi~ such annexed land. 
Sec. 12351: The .supervi~;ors may employ an attorney, who conducts 
all legal pro<:eedings for the district. Sec. 12352: The board 

must keep a record of all proceedings in a book provided for 

that purpose. Sec. 12353: Damages assessed must be paid direct 
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or paid into the office of tne circuit court clerk for the use 
of the owner before appropriated lands or other property may be 
used by the district. [Houck v. Dr. Dist., 119 S.W. (2d) 826.] 

Sec. 12373. Extending corporation existence: Wheneverthe 
board of supervisors find that to complete the plan of recla
mation, to pay bonds outstanding, restore any works or construct 
works, or for any cause, the time for which the district was 

incorporated should be extended, the board. will call a meeting 
of the landowners in the same manner as under section 12327. 

If a majority of the acres represented at such meeting vote in 
favor of extending the life of the corporation, a petition ask
ing such extension is presented to the court that organized the 
district. The proceeding is then the same as for the original 
incorporation. If the petition is granted, the clerk transmits 
a copy of the court order to the supervisors and they send 
copies to the Secretary of State and the recorder of deeds in 
each county interested. If the court denies the petition 
for extension, the costs must be paid by the district. (In re 
Ray!; 289 s. w. 19.) 

Sec. 12379. Reorgan'ization: All drainage districts may re
organize under this article by proceedings similar to those for 
the organization of new districts. After the articles of in
corporation have been filed in the circuit court of the county 
containing more district lands than any other county, the clerk 
gives·notice in the form set out in the statute and the circuit 
court of the county where the petition is filed has exclusive 
jurisdiction coextensive with the boundaries of the district 
without regard to county lines. [Dr. Dist. v. Cherry Valley 
Twp., 325 Mo. 1197; 31 s.w. (2d) 201.] 

Sec. 12368. Overseers: For the preservation and maintenance 
of any works constructed by a district under this chapter, the 
supervisors have the power to appoint an overseer or overseers 
to ·keep the works in good repair. They report to the supervisors 
as may be required on the condition of the levees, ditches, and 
other works. In time of emergency or danger to the levees or 
other works of which the overseer has charge, he may call out 
all able bodied men between the ages of 16 and 50 within the 
district and compel them to perform the necessary work in order 
to protect the works. Any person refusing is guilty of mis
demeanor and subject to penalty and fine or imprisonment, or 
both. ·Persons so summoned .. are paid $1.50 per day for the work 
performed. (R. S. 1929, sec. 10787.) 

Sec. 12365. Inclusion of lands: The board of supervisors of 
any drainage district organized under this chapter, or the owners 
of a majority of the acres in any tract of adjacent land having 
an outlet for drainage in common with the district, may file a 
petition in the court organizing the district, asking that the 
boundary lines be changed or extended so as to include such 
adjacent lands. The petition gives the names of the owners of 
the lands to. be ~exed and describes the tracts owned by each. 
The clerk gives notice of the filing of the petition l:iy publica
tion in each county interested. The notice also states the 
purpose of the petition, the fact that such lands may become 
subject to taxation, and that any owner may file objections to 
the petition within 15 days. Owners not signing the petition, 
or the supervisors if they have not petitioned, have the right 
to file objections stating Why the petition should not be 
granted. Objections are limited to denials of the statements 
of the petition and are heard by the court as soon as possible. 
The court must annex all lands described that are found to be 
~wampy or wet and subject to overflow or having an outlet in 
common with the lands of the district. After the annexation 
the supe.x•visors proceed to construct works to reclaim such land 
or to carry out improvements set out in the plan of reclamation 

already adopted. The supervisors may also construct enlarge
ments, additions, and extensions of works already constructed. 
Thereafter the supervisors proceed in the same marmer as provided 
in section 12331. The supervisors or any landowner may appeal 
from the decision of the court extending or refusing to extend 
the boundary lines of the district.. (R. S. 1929, sec. 10784.) 

See: State ex rel v. Beals, 324 Mo. 689; 24 S.W. (2d) 629. 
Dr. Dist. v. Griswold, 225 A. 1040; 16 s.w; (2d) 691. 
In re Montgomery, 227 A. 444; 55 S.W. (2d) 1017. 

ORGANIZATION--Officers 

Sees. 12327 and 12328. Board of supervisors-Election: Within 
30 days after incorporation of a district, the circuit court 
clerk of the county where the district was organized gives 
notice to the owners of land and other property in the district, 
by publication, of a place within the county and a time when 

they shall meet to elect a board of five supervisors for the 
district. The supervisors must be owners of real estate in the 
district, and two of them at least must be residents of a county 
within the district or an adjoining county. The assembled land
owners organize by electing a chairman and secretary, who con
duct the election. At the election each acre of land in the 
district represents one share, and each owner is entitled to 
one vote in person or by proxy for each acre of land owned by 
him. The . five persons receiving the highest number of votes 
are declared elected supervisors and they determine their terms 
of office by lot, the terms running from 1 to 5 years respec
tively. Sec. 12328: Annually thereafter the supervisors call an 
election in the same manner; provided, that after the report of 
the commissioners has been confirmed by the court under section 
12338, only the land and other property having benefits assessed 
against it shall be entitled to vote. 

Sees. 12331 and 12332. Chief engineer-Plan: Within 60 days 
after organization the supervisors appoint a.chief engineer of 
the district, who may be a person, partnership, or corporation. 
The chief engineer makes a survey of the land within the bounda
ries of the district and of all lands adjacent that may be 
improved by any system of drainage or levees that may be adopted. 
The chief engineer reports in writing to the supervisors with 
maps and profiles and a plan for draining, leveeing, and re
claiming lands and other property described in the Articles of 
Association or lands adjacent thereto. -Sec. l2332: The chief 
engineer· makes an armual report to the supervisors, and upon 
receipt of his formal report, the supervisors adopt same or any 
modification thereof approved by the engineer, and such adopted 
report becomes the plan of reclamation, to be recorded in the 
drainage records. 

Sees. 123311- to 12336. Appointment of commissioners: Within 
20 days after the adoption of the "plan," the supervisors must 
transmit a certified copy thereof to the circuit court clerk of 
the county wherein the district was organized, and file a pe
tition asking the court to appoint three commissioners to ap
praise the lands within and without the district to be acquired 
for rights-of-way and drainage works and to assess benefits and 
daniages accruing to all land and other property. The judge ap
points three commissioners, who must be freeholders residing in 
the State of Missouri, and not landowners in the district nor 
kin to any landowner. Sec. 12335: The commissioners organize 
and receive from the supervisors a list of the lands and property 
together with the plan, maps, and profiles of the district. 
Sec. 12336: The commissioners · thereupon, with the aid of the 
engineer, proceed to view the land and other property within the 
district and the land without the district to be acquired for 
rights-of -way, and they assess the benefits and damages accruing 
to each tract a:s well as to highways, railroads, and other 
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property. Highways, railroads, and other·property are assessed 

according to increased physical ef:ficiency and decreased main
tenance cost by reason of the protection to be derived from the 
proposed works of the district. The commissioners may not 

change the plan of reclamation. They report their findings in 

See. 123~2. Co11ection of tax: The collector of revenue in 
each county interested receives the .. drainage tax book and col
lects the tax on 18l'lds in his comty therein set out. He col
lects the drainage tax at the same time that he collects state 
and county taxes. The collector returns all drainage tax books 

tabular form and in det~l. They also, with the assistance of each year to the secretary of tlile board of supervisors and 
the engineer, estimate the cost of the works set out in the 
plan. Their report is filed with the clerk of the circuit 
court, which organized the district. 

See: District v. Township, 317 Mo. ~33; 297 s.w. 1. 
State ex rel v. District, 291 Mo. 267: 236 s.w. 848. 
Drainage District v. Sharp (A), 59 S.W. (2d) 755. 

See. 12337. Notice to landowners: Upon the filing of the 

commissioners' report, the circuit court clerk gives notice 
thereof by publication in each county. The form of the notice 
is set out in full in the statute. Where lands in several 
counties are included in the report, the notice is published in 
each county, accompanied by a list of the lands in that particu
lar county. (State ex rel v. Trimble, 308 Mo. 123; 272 s.w. 
66.) 

FINANCING--Assessments 

~ec, i2333. Cost of organization: As soon as they are organ
ized, the supervisors levy a uniform tax of not more than 50 
cents per acre on each acre as defined by the articles of as
sociation, for the purpose of paying the costs of or~anization, 
surveys, assessing benefits and damages and other necessary 

expenses before the board is empowered to provide fmds to pay 
the entire cost of construction. As soon as additional acreage 

is annexed, the same uniform tax applies to such land and other 
property. This tax is due immediately and becomes delinquent 
December 31 of the year in which levied. It is a lien on the 
land and other property and is collected in the same manner as 
other taxes. 

Sec, i23~0. Supervisors levy annual tax: After the lists of 
the lands and other property, with the assessed benefits, have 
been filed with the recorder of each county interested, the 
supervisors levy a tax of such portion of said benefits on all 
lands and other property as may be found necessary to pay the 
costs· of the proposed works as shown in the "plan, • plus 10 
percent of said total amount for contingencies. The tax is 

apportioned to and levied on each tract of land or other proiJ-:
erty in proportion to the benefits llSSessed and not in excess 
thereof. If bonds are issued, the amomt of :interest thereon is 
included and added to the tax; but interest is not construed as 
a part of the cost of construction in determining whether the 
costs equal or exceed the benefits assessed. The secretary •of 
the supervisors prepares a "drainage tax record" in permanent 
form to be kept in his office as a public record. 

See: Dr. Dist. v. Cherry Valley Twp., 325 Mo. 1197; 31 s.w. 
(2d) 20. 

Dr. Dist. v. Sharp (A), 59 S.W. (2d) 755. 
Bushnell v. Drg. Dist. (a), 111 s.w. (2d) 94-6· 

Sec, 123~i. Annual Installments levied: Supervisors annually 
determine and levy the amOIB'lt of. the installment of total tax 
levied that shall become due during the year, and be collected 
at the ·same t;une that state and county taxes are collected. 
The levy is certified by the board, not later than September 1 
each year, to the collector of revenue of each county inter
ested. The form of certification of the levy is set out in ~ll 
in the statute. This certificate, which is made in tal:,ular 
form, becomes the "drainage tax book." 

See: State ex rel v. District, 291 Mo. 267; 236 s.w. 848. 
McAnally v. Drg. Dist. 325 Mo. 348; 28 S.W. (2d) 650, 
Drg. Dist. v. Sharp (A), 59 s.w. (2d) 755. 
Holly v. Holwing, 87 s.w. (2d) 651 • 

• 

accounts for all money collected thereon. The secretary within 
10 days certifies ~o the collector a "drainage back tax book" 
listing land and other property returned as delinquent. The 
collector is required to furnish bond equal to the probable 
amount of the tax to be collected, conditioned to account for 
such taxes according to law. 

Sec, 123~3. Delinquency: All taxes remaining unpaid after 
December 31 of the year for which they were levied, become 
delinquent and bear a penalty of· 1 percent a month until paid. 

Sees. 123~6 to 123~7. Tax lien: Drainage taxes and penalties 
and costs of delinquency, from the date of filing the certifi
cate in the office of the recorder of the county where the lands 
and property are situated, are liens on the property taxed dlld 
only the lien of state and comty taxes is paramount. The form 
of the certificate of lien is set out in the Statute. Sec. 

1234.6: The drainage tax book is prtma fac te. evidence of the 
lien of drainage taxes. The form of the procedure for collect'
ing delinquent taxes by sale of the land and other· property is 
described in detail. Sec. 1234.7: Supervisors may bid in lands 
and other property at tax sales for the amount of the delin
quent taxes, penalties, and costs and receive sheriff's deed in 
the name of the district. They may dispose of such lands and 
property to the best interests of the district, and may protect 
the lien of the drainage district by paying general taxes on 
lands bid in by them. [Drainage District v. Reid, 34-1 Mo. 
124-6; 111 s.w. (2d) 151.] 

See. 123n. Additional levy: When the works set out in the 
original plan of reclamation are found insufficient to reclaim 
any or all of the land in the district, the supervisors have. 
the right to formulate new or amended plans containing new works 
or enlargement of old works, and additional assessments may be 
made as in section 12336 in proportion to the increased benefits 
accruing to the lands and other property because of the ad
ditional works. If it is found that the amomt of the total 
tax levied under section 12340 is insufficient to pay the costs 
of the works set out in the plan, or add! tional work done under 
this provision, the supervisors may make an additional levy to 
complete the work," provided the total of all levies must not 
exceed the total of the benefits assessed. 

See: State ex 7el v. Dist. 284 Mo. 636; 224- s.w. 343. 
Graves v. Dr. Dist. (Mo.), 134 s.w. (2d) 70. 

Sec, 12370. Maintenance tax: For maintenance, repair, and 

administrative expenses the board of supervisors, after com
pletion of the improvement and before September 1 of each year, 
levies a tax upon each parcel of land and upon corporation 
property, called a "maintenance tax." This tax is apportioned 
upon the basis of the net assessment of benefits. accruing from 
original construction, and may not exceed 10 percent thereof in 
any one year. The taxes are certified to the collector of reve

nue of each county interested, in the same book and in the same 
manner as the annual installment tax is certified. It is col-. . 
lected in the same manner and at. the same time as the annual tax. 

After all annual installments of the total tax have become 

due, the supervisors may, by resolution, assess the maintenance 
tax on combined .contiguous acreage according to each ownership 

instead of on each subdivision of the land, for the sake of 
convenience. The total taxes, .however, must not be more than 
the aggregate of what the individual assessments would be. 
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Errors in description do not affect the validity of the tax. 
(R.S. 1929, sec. 10789, as amended by L. 1937, p. 228.) 

Sec, 12371. Readjustment of assessments: Whenever owners of 
75 percentormore of the acreage in the district file a petition 
in the circuit court where the articles of association were 
filed, stating that there has been a material change in the 
value of the property in the district since the last assessment 
of benefits, and praying for a readjustment of the assessment 
on a more equitable basis for the levy of maintenance taxes, 
the clerk of the court will give notice of a hearing on such 
pet! tion in the same manner as the hearing on the original 
articles. The form is provided in the statute. Upon the hear
ing, if the court finds that there has been a material change 
in value, 1 t orders a readjustment of the assessment of bene
fits as the basis for the maintenance tax. The procedure is 
the same as for the assessment of benefits for original con
struction; provided, in the adjustment the supervisors are not 
limited to the aggregate ainount of the original or any previous 
assessment of benefits. After. the readjustment is made, the 
limitation of 10 percent of the annual maintenance tax which 
may be levied applies to the readjusted amount of benefits. 
There may not be a readjustment oftener than once in five years. 
(R.S. 1929, sec. 10790.) 

FINANCING--Bonds 

Sec. 12369. Supervisors may issue bonds: !:fin their judgment 
it is best, the supervisors may issue bonds not to exceed 90 

percent of the total taxes levied under the provisions of sec
tion 12340. The bonds bear interest at 6 percent and are issued 
in mu1 tiples of $100. Bonds must mature at annual intervals 
within 20 years, commencing after a period not later than 5 
years, to be determined by the supervisors. Bonds may not be 

sold for less than 95 percent of face value with accrued inter~ 
est. An amount of drainage taxes sufficient to pay bonds and 
interest must be preserved in a separate fUnd for that purpose. 
Del:lnquent bonds and coupons bear interest at 6 percent, and 
such interest must be appropriated by the supervisors out of 
penalties and interest collected on delinquent taxes or any 
other available fUnds. In making the annual tax levy the super
visors must make ample provision in advance for the payment of 
maturing bonds and interest. Should the original tax levy be 
insufficient to pay bonds and interest, the supervisors must 
make such additional 1 evy upon the· benefits assessed as may be 
necessary. Under no circumstances ma:y any tax levy be made 
which will in any manner and to any extent impair the security 
of the bonds or the fUnd available for payment of the same. 
The treasurer must give bond-to faithfully account for all money 

received by him :from the sale of district bonds and to return 
all unsold bonds, duly cancelled, to the supervisors. 

See: McAnally v. Dr. Dist. 325 Mo. 348; 28 S. w. (2d) 650. 
Dr. Dist. v. Reid, 341 Mo. 1246; 111 S.W. (2d) 151. 
funcan v. Drg. Dist., 69 F. (2d) 342. 
Bank v. Dr. Dist., 334 Mo. 753; 68 S. W. (2d) 671. 

CONSTRUCTION 

Sec. 12339. Supervisors construct works: The supervisors of 
the drainage· district have full power to ·construct the works 
and improvements ·to carry out and maintain the "plan of reclama
tion." They may construct same under their own supervision or 
may let contracts for the whole or any part of the work. Con
tr.acts are let after advertising and to the lowest bidder. The 
pl~ and specifications to aceompany any contract are prepared 

by the chief engineer and made a part of the contract. The 

chief engineer is superintendent of all of the works. He re

ports to the supervisors when required, and at least annually. 

DISSOLUTION 

Sec. 12361: The incorporation of every district must be dis
solved if, at any time before bonds are issued to construct the 
improvements, the owners of a majority of acres of land within 
the district petition the court for dissolution; provided, upon 
the filing of any such petition, the court must ascertain and 
determine the amount of the debts and obligations of the dis
trict. If the assets of the district exceed its obligations, 
the court orders all debts paid and any surplus distributed to 
the landowners who paid same into the treasury, pro rata. If 
the assets are insufficient to pay the obligations of the dis
trict,- the court orders the supervisors to collect a uniform 
tax on each acre, sufficient to pay the deficiency. ·At any 
time in the life of a district, when all outstanding bonds and 
obligations have been paid or there is in the treasury suffi
cient money to pay all obligations and the cost of dissolution, 
the supervisors may, and on petition of one-tenth of the land
owners owning one-tenth of the land shall, call a meeting to 
determine whether the district shall be dissolved. Not more 
than one such meeting may be held in any one year. If a major
ity of the landowners voting, who own a majority of the acres, 
vote in favor of dissolution of the incorporation of the dis
trict, the supervisors file in the circuit court where the dis
trict was incorporated a petition setting :forth the facts. The 
court gives notice by publication of the filing of the petition 
and of a hearing thereon,- .and orders interested parties to show 
cause why the corporation should not be dissolved. If the court 
finds the r~quired facts, it will enter its order of dissolution. 
(L. 1935, p. 228, amended by L. 1939, P• 362.) 

ORGANIZATION BY COUNTY COURTS 
(Article III, sees. 12398 to 12454) 

Under this article the county courts are given authority to 
establish drainage districts when foi.md to be conducive to the 
public health, convenience, or wei :fare. Land owners may organ

ize to straighten, widen, or alter any ditch or natural stream 
when that becomes necessary to protect any land or other prop
erty. One or more landowners may file a petition in the county 
court setting forth substantially the same facts as required 
urider article 1, (sec. 12324.) No landowner signing the peti
tion may withdraw :from the organization without the written 
consent of the owners of a majority of the acreage represented 
by those signing the peti ticin. The court appoints an attorney, 
with the consent of the majority of the owners signing the pe
tition, to handle the legal affairs of the district •. _The court 
also appoints an engineer, and three viewers who shall not be 
landowners within the said district. They report in writing 
the necessary_ location, description, and estimated cost of the 
improvement, and after notice by publication and hearing of 
objections, i :f the court determines that a majority in acres in 
the proposed district have joined in the petition, the court 
:finds in :favor of establishing a district. If less than a ma-

. I 
· j ori ty have signed, the court may still find for the district 
if in its judgment the district should be formed. Upon a favor
able finding by the court the district becomes a body politic 
and corporate with the U:sual powers of _corporations. For the 
organization expenses the court levies a uniform tax of not 
more than 50 cents per acre. Af'ter organization the court di
rects the viewers and the engineer previously appointed to se
lect o.ther viewers equally qualified, who shall view the land, 
and establish the precise location of the improvements and as
sess the benefits and damages in the form prescribed in the 
statute. The rep.:>rt of these viewers is filed with the county 
clerk and a hearing is had thereon after notice by publication. 
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Taxes are levied by the .court on each tract of land in pro

portion to the benefits assessed, and are collected in the same 

manner as other drainage taxes. The .county court, however, has 

the privilege of issuing bonds. 

Maintenance: The .county court has the management and control 

of these drainage districts for the purposes of maintenance, 

and may levy and collect the maintenance taxes. Any .construc

tion work for maintenance or enlargement is done by petition to 

the county court in the same manner as for organization. 

DRAiNAGE OF LAND BY INDIVIDUALS FOR 
AGRICULTURAL AND SANITARY PURPOSES 

The owner of any tract of land needing drainage, whether 
within or without an organized district, bas the right to drain 

or protect such land for agricultural purposes without forming 

a drainage district, by constructing an open ditch, laying tile 

or building a levee through or across any tract of land situated 

between the land to be drained and any depression into which it 

can be drained; provided, that the owner must have paid for the 

land taken and the actual damages of such construction. 
Where the owner of intervening land and the owner desiring 

to drain can not agree on damages and value, the party desiring 

to drain may petition the county court for a board of .commis

sioners to view the land and report with recommendations. The 
commissioners, when appo:Uited, report to the .court with a plat 

and the court issues an order in the premises and retains its 

jurisdiction in the interest of all parties. 

MONTANA 
(Revised COde of Hontrma, 1935, and Pocket Part, 1939; 

Volume III, ch. 94, sees. 7265 to 7364.29) 

ORGANIZATION--Petition 

Sec. 7265. Petition-Contents: Whenever a majority of the 
adult owners of lands within any district who represent one-third 
in area of lands within the ,terri tory to be benefited, or when

ever the adult owners of more than one-half of the lands, desire 
to construct drainage works or to alter any stream or water 

course.not navigable, for the promotion of the public health or 
welfare and to drain.said lands, or desire to keep in repair any 
drainage works already constructed, they may file a petition 
therefor in the district court of any county in which any part 
of the lands are situated. The petition must set forth the name 
of the district, the necessity for the work, a general descrip
tion of the route and termini of the proposed work, a description 
of the land to be included in the district, the names. of the 
owners of the land when known, and a prayer for the organization 
of a drainage district and the appointment of commissioners to 

execute the proposed work. If any land within the proposed dis
trict belongs to the state that fact must be stated. If the 
petition is for repair, it must give a generaJ description of 

the works sought to be repaired. 

See: In re Mossman lrr. D., ~ M. 1; 300 P. 280. 
In re Valley Center D. c., 64 M. 545; 211 P. 218. 
State v. Board of Co. Comrs. et al, 100 M. 581; 51 P. (2d) 

635. 

Sec. 7266. Amending petition: No petition having the required 
signers may be declared void, but the court may at any time 
permit the petition to be amended to conform to the facts-if the 
facts justify the formation of a drainage district. Several 

similar petitions for the formation of the same district may be 
filed and will be consolidated at the hearing. The aggregate 
number of adult signers of the several petitions determines 
whether sufficient landowners have signed. 

Sec. 7267. Territory included: The territory need not be con
tiguous, provided the public welfare will be promoted by the 

draining of each part thereof and the benefits in each district 
will exceed the damages and costs; provided also that the court 

be satisfied that the work can be more .cheaply done if in a 

single district than otherwise. 

Sees. 7268 to 7271 and 727ij. Hearing: Upon the filing of the 

petition the court fixes a hearing thereon, and notice is 
given by the clerk of the court for the county in which the 
proceedings are ins ti tu ted, by publication, and by service 
on each owner, and by posting. 'fhe notice gives the gener~l 
allegations of the petition. Sec. 7269: Nonresident landowners 
are served by mail. Sec. 7270: The certificate of the clerk or 
other public officer or the affidavit of any person knowing the 
facts is sufficient evidence of service of the notice. Sec. 

7271: Personal service or service by leaving at the last place 

of abode gives the court complete jurisdiction regardless of 

the posting, ptiblication, or mailing. Sec. 7274: The court 

may adjourn the hearing for such time as necessary to permit 

proper notice to be given where there has been failure to either 

publish or post the notice. 

Sec. 7275. Contests: At the hearing on the petition, inter

ested parties may contest the same as to (1) sufficiency of the 
petition, (2) sufficiency of the signers, (3) sufficiency of the 

notice, (4) .constitutionality of the law, or (5) jurisdiction 

of the court. Contestants may offer .competent evidence in re

gard to their allegations. 
Sees. 7276 to 72.79. Sufficiency of petition: The court deter

mines whether the petition.contains the signatures of a majority 

of the adult landowners who represent one-third in area of the 

land, or the signatures of more than one-half of the adult land

owners, and determines all questions of law arising. Sec. 7277: 
Affidavits of 10 or more signers that they are acquainted with 

the territory of the proposed district and that the petition is 
signed by a sufficient number, are taken by the court as prima 
(acte evidence of the facts stated. The affidavit of any peti

tioner as to his age is sufficient. Sec. 7278: Deeds made for 
the purpose of establishing or defeating the petition, and not 

in good faith and for ·valuable consideration, are fraudulent 

and the holders thereof will not be .considered landowners with
in the district. Sec. 7279: If the court determines at the 

bearing that the petition has not been signed as provided by 
this act, it will be dismissed at the cost of the petitioners 

and judgment will be entered against them therefor. 

ORGANIZATION--Officers 

Sees. 72.80 and 7282. Commissioners-Divisions: If the petition 
is in proper form, the .court divides the district into three 

divisions as nearly equal in area as possible and appoints one 

suitable .commissioner from each division. Each .commissioner 
must be an actual landowner and resident in the division for 

which appointed. If the district is intercounty, no more than 

two .commissioners may come from the same county. Ownership of 
land in the district does not disqualify a person from acting 
as .commissioner. In districts already ·created, a separation 

into divisions may be made upon petition of 10 percent of the 
adult landowners _or authorized guardians of minors. Sec. 7282: 
The commissioners appointed by the court hold office until the 

first Tuesday in May thereafter and until their successors are 

elected. 

Sec. 7283-1 to 7283-3. Election: The regular election of com
missioners is held on the first Tuesday in April of each year, 
and one commissioner is elected from each division and must be 

an actual resident and landowner of the county. The first elect
ed commissioners determine by lot their terms of office of from 

one to three years, and thereafter one commissioner is elected 
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each year for a three-year term. The person elected as commis

sioner in each year to succeed the commissioner whose term is ex
piring must be elected from the same division as the commissioner 

whom he is to succeed. Sec. 7283-1: Notice of the election 

is given each landowner by mail 15 days prior to the date fixed. 

Sec. 7283-2: Elections are conducted as nearly as possible in
conformity with the election law's of the state. Sec. 7283-3: 

Persons holding title or evidence of title to lands in the dis
trict and who are qualified voters of the state may vote. 

Guardians, administrators, executors, and trustees residing in 
the state, and corporations, by their appointed agents, may also 
vote. Each elector is permitted to cast one vote for each 40 

acres or major fraction thereof owned by him, and an elector 
owing 20 acres or less- is entitled to one vote. 

Sees. 7291 and 7292. Commissioners--Attorney--Engineer: The 

commissioners organize by electing one of their number presi

dent, and a secretary who may or may not be one of the commis
sioners. They appoint an attorney, whose compensation is fixed 

by the court and taxed as costs in the proceeding. They also 

appoint an engineer, who .may be an individual, partnership, or 

corporation, to make surveys, .profiles, and maps. The compensa
tion of the engineer may also be taxed as costs by the court. 

Thll commissioners personally examine the lands in the dis

trict and make a preliminary report to the court, stating whether 

the proposed work is necessary and would be of public utili
ty; whetliler it will promote the public welfare; whether the 
total benefit will exceed the costs and damages, including all 

benefits and all damages both within and without the district; 
and fixing, as near as may be, the boundaries of the district. 
The booodaries may not be changed from those in the petition so 
as to deprive the court of jurisdiction; Sec. 7292: If the 

work as described in the petition is not best suited to carry 

out its purposes, they·report to the court a plan better adapted 
to their problem. 

Sees. 7293, 729~, 7296, and 7297. Preliminary report of com
missioners-Hearing: Upon the filing of· the preliminary report, 

the court fixes the time and place for a hearing thereon, notice 
of which is given by publication in each county interested. The 
notice describes all lands included therein but not included in 
the petition and all lands included which were in the peti

tion. Sec. 7294: Any of the parties may remonstrate against 
tlile report in writing under oath, setting forth the facts on 
which the remonstrance is based. Sec. ~296: When lands are ad

ded by the report, the same notice is given the. owners as in the 
case of notice of the filing of the petition. Sec. 7297: All 
issues are tried by the court without jury. If the court finds 

~n favor of the remonstrance or that the work will not prOIJ!Ote 
the public we1fare or that the benefit will not exceed the dam
ages and costs, the petition is dismissed and the costs taxed 
against the petitioners and judgment entered therefor. 

ORGANIZATION-Powers 

Sees. 7298 to 7300. Confirmation of commissioners' report: 
If the court finds from the report of the commissioners that the 
benefits will exceed the damages and costs of construction and 
that the works will promote the public welfare, and no remon
strances are filed, or if the court so finds on trial of the 
issue, it will file its findings in w-riti~g and make an order 
canfirming the report as made or as . amended and direct the com
missioners to proceed with the work. Sec. 7299: The order is 
final and conclusive .unless appeal is taken within 30 days. 

Sec. 7300: Upon -entering the order of confirmation of tbe com

missioners' report, the drainage district is declared organized. 
by the name in the petition or a.S fixed by the court, and with 
the boundaries fixed by the court order, as a body corporate 

with perpetual succession and the ~sual powers of corporations. 

The commissioners constitute the corporate authority of the 

district. 
Sec. 7303. Commissioners' duties: The commissioners proceed 

to have all necessary surveys, profiles, andmaps made, and they 
report to the court as to (1) whether the route and termini con

tained in the petition are proper and feasible, and if not what 

route and termini are feasible; (2) any change in the bound
aries, and the names and addresses of the landowners affected 

by such change; (3) the lands and other property that will be 
injured and the amount of damages thereto; (4) what property 

shall be assessed for the payment of costs of construction, 
maintenance, and incidental expenses. No change of boundaries 

may be made which will deprive the court of jurisdiction. Owners 

petitioning to be brought into the district are considered 
the same as ori-ginal petitioners. The statute sets out in de

tail the points to be considered by the commissioners in deter
mining and apportioning assessments, and the manner in which they 
shall be reported in tabular form· to be known as the "assessment 

roll." The commissioners determine as nearly as possible and 
report the total costs and damages, preliminary expenses, 

and atton>ey's fees, which are thereafter known as the "cost of 

construction." 

See: In re Mossmain Irr. D., 90 M. 1; 300 P. 280. 
State v. Bd. Co. Comrs., 100M. 581; 51 Pac. (2d) 635. 

Sees. 7309 and 73iO. Commissioners'. duties (Continued): If 

the costs of construction of any particular part of the work 

should be assessed against any particular tracts of land or any 
corporation, the commissioners so specify and fix the amount of 

the assessment. Sec. 7310: If any corporation would derive 

special benefit from the whole or any part of the work, the com

missioners so report and assess the benefits to be derived. 
Corporations include railroads, towns, other districts, or 
counties. 

Sees. 7311 and 7312. Apportionment of costs: The commission
ers apportion and assess the costs of construction, not sepa
rately assessed against specially benefited tracts and ease

ments, in proportion to the benefit to each tract of land or 
other property. This assessment is called the "assessment for 

construction." Sec. 7312: The commissi0ners report the proba

ble cosr f maintenance and.repair of the works after construc
tion. 

Sec. 731~ and 7315. Plan: The commissioners are not confined 
•to routes, termini, size, or extent of works set out'in the pe

tition but may adopt the "'ost feasible plan that will promote 

the public welfare and drain or protect the land in the district 
with t .1e least damages and the greatest benefit. Any plan re

·ported may be altered by the court by written order Sec. 7315: 

If :_:,e commissioners find that lands not embraced in the pet:j.

tion will be benefited, or that lands mentioned in the petition 

will not be benefited and are not necessary to the district, 

they may include or exclude all such lands, provided that any al
teration of boundaries may not have the effect of so enlarging 

or contracting the boundaries as to make the petition dismis
sible. 

Sec. 7316 and 7319. Hearing on commissioners' report: The 
court fixes a.time and place for a hearing on the commissioners' 
report, notice of which is given by publication for three weeks, 
and by mail to all interested parties, stating the amount of 
benefits or damages assessed to each tract. Sec. 7319: If there. 
be no remonstrance or if the findings upon the hearing be. in 
favor of the validity of the proceeding, the report is confirmed 
by order of the court and the work is established and assess
ments approved, which order is final and conclusive in the ab-

. sence of appeal within 30 days to the Supreme Court. 
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Sees. 73~9 to 7352, 735~ and 7355. Inclusion: When lands 

outside of a district are receiving the benefit of the drainage 

of the district by direct or indirect, natural or artificial, 

connections therewith, the coDlDiissioners may report that fact 
to the court and ask that the outside l'flnd be brought into the 

district and assessed for the benefits being received. Sec. 
7350: The court ·will order the owners of the outside lands to 

show cause why their land should not be brought into the dis
trict and assessed. Sec. 7351: Owners may remonstrate at the 

time of hearing in writing, verified under oath, and set forth 
the facts on which the remonstrance is based.· The court hears 

all issues without jury. Sec. 73P2: If the court finds that 
the lands are receiving benefit ~~m the works of the district, 
it must order them annexed to and Jllade a part of the district. 
The order is conclusive unless appealed from within 30 days. 

Sec. 7354: A:f'ter the. time for appeal has expired, the commis.:.. 
sioners assess reasonable and just benefits against each parcel 

or easement of the annexed land and levy such taxes for con

struction and repair as may be just. They assess annexed lands 

an amount proportionate to like benefits assessed against simi
lar lands in the district. Sec. 7355: The commissioners file 

their assessment in court and a hearing is had thereon, at which 
a trial by jury may be demanded on the issu:es of benefits and 

dam!J.ges but on those only. · The court will take the verdict of 

the jury, make findings of fact, amend the report, and confirm 
·it. 

Sec. 7356. Court-Supervisors-Commissioners: The court at 
all times has supervision of the commissioners, and may require 
them to make report on any matter at any time. The court may 

remove commissioners from office for good cause, after hearing. 

FINANCING--Assessments 

Sees. 7322 to 732~. Costs on dismissal: If the proceedings 

are dismissed on remonstrance, a judgment is entered against 

the petitioners in favor of the commissioners for the costs of 
the proceeding and for the benefit of those who have advanced 
money thereon. 'In ·case the proceedings are dismissed at any 

time or are . discontinued for any cause, a judgment is entered 
directing the commissioners to assess the .costs and liabilities 

incurred on an acreage basis, which assessment is a lien su

perior to 11!1Y other judgment, Jortgage, or mechanic's lien. 
Such assessments are spread upon the tax rolls or' the counties 
in which the lands are· situated and collected by the county 

treasurers of such counties. The money so collected is paid out 
on warrants of the commissioners~ Sec. 7323: Before a judgment 

is entered for costs, the commissioners file an itemized stat&
ment thereof with the clerk of the district court having juris

diction, and an order issues r'equiring the landowners to show 

cause why judgment should not b~ entered. Notice is by mail 20 
days prior to the hearing and by publication. Sec. 7324: Peti
tioners contribute to the payment ofs1,1.ch judgment in proportion 

to the number of acres they OWI1ed at the time of. the filing of 

the petition. [State ex rel Young b. Dist. Court, et al, 102 

M. 487; 58 P. (2d) 1243.] 

Sec. 7325. Assessment for construction-Installments: At the 

time of confirmation of the assessment for construction, the 

. court may order assessments to be paid in not more than 15 an
nual installments at such times and in s11ch amounts as will be 
convenient to pay for construction and for principal and inter

est on notes and bonds of the district. The court also fixes 

the date when the first installment shall_become due, which may 
not be more than five years after the date of the order. In

stallments draw interest at 7 percent from the date of the 

order. 

Sec. 7326. Lien-State I ands: From the time of the entry of 
the order the assessments and interest are a lien, until paid. 
Any person may pay his assessment in full within 30 days after 

the order is issued, and his property will thereby be relieved 

from the lien. Upon presentation of the court order to the 

state ~ditor, he will draw ·a warrant on the school fund in 
favor of the district commissioners for the total assessment 

against state lands in the district. 

Sees. 7329 to 7331. Cellection of assessments: On or before 
the first Monday of September in each year the district commis
sioners certify to the county treasurer of each county interest

ed a list of all of the district lands and the owners· thereof 
together with the total tax assessed against the lands for dis
trict purposes. The county treasurer collects the drainage tax 

at the same time and in the same manner as county and state 
taxes. Sec. 7330: In intercounty districts the taxes collected 

in all counties must be remitted to the county treasurer of the 

county wherein the court having jurisdiction of such district 
is situated, before January 1 of each year. Sec. · 7331: The 

rules of law applying to the sale of lands for delinquent taxes 
in Montana are made applicable to delinquent drainage district 
taxes. 

Sec. 7338: If the first assessment for construction proves 
insufficient, additional assessments may be made, proportioned 

on the last assessment of benefits approved by the court, when 

it is. so ordered by the court; provided, that the total assess
ment other than for .maintenance and interest may not exceed the 

benefits assessed. Notice of the application for addi tiona! 
assessment is given by publication in each county affected. 

Additional assessments may be made payable in installments in 

the same manner as the original assessments. 
Sec. 7357. Judgment of assessment: Eve~y assessment fer con

struction, additional assessment, or assessment for repairs 
against any land or any corporation, as soon as confirmed by the 

court becomes a judgment of the district court in favor of the 
drainage district against the land or corporation, and may be 
collected in the same manner as any other judgment; provided, 

when such. judgment is a lien on the 1 and it may only be 

collected out of such land. 

FINANCING-Bonds 

Sec. 73~3. May issue notes and bonds: The commissioners may 

borrow not to exceed the amount of the assessments for construc

tion and additional assessments unpaid at the time of borrowing, 

for the construction or repair of any authorized work or the 

payment of any lawful indebtedness. They may is::<ue notes or 

negotiable coupon bonds of the district bearing not more than 

6 percent interest end not running beyond one year after the 

payment of the last installment of the assessment on account of 

which the money is borrowed. Bonds are deposited with the county 

treasurer, who registers them and keeps a complete record there

of'. Bonds may be sold at either private or public sale, with 

or without advertising as the commissioners may deem to the best 

interests of the district, Bonds and notes m.ay not be sold at 

less than 90 percent of their face value. Bonds constitute a 

lien upon the assessments against which they are issued. 

Sec. 73~~. Refunding indebtedness: The court, on petition of 
the commissioners, may order them to issue refunding bonds in 
lieu of notes or bonds of the district, payable in such longer 
time as the court may deem proper. They shall not exceed in the 
aggregate the amount of all notes 'and bonds outstanding and 

accrued interest thereon, .and shall not bear interes.t at more 
than 6 percent •. 
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CONSTRUCTION 

Sec. 73~5.-Bids for construction: In all cases where the work 
to be done at any one time will exceed $2500 in cost, . the com

missioners must advertise for sealed bids and let the work to 
the lowest responsible bidder. They may reject all bids. Corn
missioners may not ha:ve any interest directly or indirectly in 
any contract. 

DISSOLUTION 

Sec. 7265-1. Dissolution: Whenever the adult owners of more 
than one-half of the lands of a drainage district present a pe
tition to the district .court having jurisdiction praying that 
the district be dissolved, the judge of said court will cause 

notice to be served on the commissioners of the district to show 

cause at a time fixed why said petition should not be granted. 

The court also orders that the .commissioners refrain from in

curring any further expense or proceeding· with any work until 

the hearing. If it appear at the hearing that more than one-

proposed improvement and determine hy actual view whether the 

·improvement is necessary or conducive to the public welfare and 
whether the line described is the best route. They report 

their findings in writing and enter them in their journaL Sec. 
106: Fiflding by actual view that the route proposed is not the 
best route, they may change same and establish the route and 
dimensions of the improvement; provided, the .change may not ex

ceed 160 rods from the route described in the petition. Sec. 
107: If the board finds for the improvement, it directs the 

co•mty surveyor or another engineer to make surveys and take 
levels, set stakes every 100 feet numbered downstream, note the 

intersections of section lines, roads and boundary lines of 

precincts and counties, and makes a report. Profiles and plats 
must accompany the report and an estimate of the mnnber of cubic 
yards of excavation in each section. Sec. 108: The scale of 
the plat must be large enough to represent all of the meander

ings of the improvement and the boundary lines of each lot or 

tract of land and road and railroad benefited thereby, and the 
half of the adillt landowners have signed the petl.tion, it is name of the owner thereof. The profile must show the surface 
granted as a matter of course. The court then directs the com
missioners to file a written report under oath, setting forth 

and grade line and the gradient fixed. The surveyor files his 

report with the county .clerk. Sec. 109: The board also directs 
the debts or obligations of the distri.ct. The court then the engineer to return a schedule of all roads, lands, public 
spreads a levy against all of the land of the district in ac

cordance with the confirmed commissioner's report or, if there 
be no report, on an acreage basis, and enters judgment dissol:v
ing the district and authorizing the commissioners to settle 
its business. 

NEBRASKA 
(Compiled Statutes of Nebraska, 1929; 

Supplement, 1939; Chapter 31) 

Article !-Drainage by County Authorities, sections 31-101 to 
. 138. 

Article 2-·Drainage by Incorporated Companies, sections 31-201 
to 215. 

Article 3-Drainage by Individual Landowner; sections 31-301 to 
326. 

Article 4-Drainage Districts Organized by Proceedings in Dis-
. trict Court, sections 31-401 to 474. 
Article 5-Drainage Districts Organized by 'Vote n.P T,andowners, 

sections 31~501 to 551. 

ARTICLE t-DRAINAGl BY COUNTY ATJTHORITIIS 

ORGANIZATION-P.eti tion 

Sees. 31-101 to 103. Jurisdiction: The county board of any_ 
county may at any session cause to be located and constructed 
any drain, or straighten, widen, or deepen any watercourse, 
when necessary to drain lands, 

conducive to the public welfare. 
construed to include drains or 

roads, or railroads, and when 
Sec. 102: The word "ditch" is 

watercourses or laterals and 
spurs of same. No improvement may be located unless sufficient 

outlet is proVided. Sec. 103: When the proposed improvement 
will benefit any public road or railroad, such road or railroad 

must bear the proper shar.e of the cost thereof. 

Sec. 31•10~. Petition: Petition for the improvement rnust.be 
made to the county board and signed by one or more owners of 

lands that will be benefited.' The petition is filed with the 

cO\mty clerk, sets forth the necessity for the improvement, 

describes the route and termini with reasonabie certainty, and 
must be accompanied by a bond to pay cost if the board shall 
find against the improvement. 

See: Morris ·v. Washington Co., 72_N. 174; 100 N.W. 144. 
Thompson v. Colfax Co., 106 N. 351; 183 N.W. 571. 
Seng ·v. Payne, 87 N. 812; 128 N.w. 625, 
Dodge Co. ·v. Acorn, 61 N. 376; 85 N. W. 292. 

Sees. 31-105 to 109. Survey: The board employs a competent 
surveyor, if necessary, and proceeds to ·view the line of the 

or corporate roads or railroads that will-be benefited, whether 

the same abut on the line of the improvement or not, and an 

apportionment of a number of linear feet and cubic yards of ex
.ca:vation to each lot, tract, or road according to the benefit 
that will result to each, and an estimate of the cost of the 

location and construction to each. 
Sees. 31-110 to 113. Hearing on petition: Upon the filing of 

the engineer's report, the county .clerk fixes the day for a 

hearing thereon, not more than 40 days thereafter, and gives 
notice in writing to all interested parties affected, setting 
forth the substance of the petition together with a tabulated 

statement of the apportionment made by the surveyor or engineer. 

He delivers same to the sheriff, who serves a copy on each land
owner or other interested party. The clerk notifies each known 
nonresident landowner, and gives notice by publication to those 
unknown. Sec. 111: At the hearing the board determines whether 

proper notice has been given. Finding that notice has been 
given, it examines the report of the engineer and the apportion
ment made by him, and if fair and just according to benefits, 

approves and confirms the report. Otherw:i.se the board amends 
the report to make it fair and just. Sec. 112: After notice 
has been received, and at any time before the hearing any person 

affected by the improvement may make application in writing to 
the commissioners for compensation and damages. Failure to 
make such application is a waiver of the right thereto. Sec. 
113: The board on actual ·view of the premises, fixes and allows 
compensation and assesses damages. 

See: O. & N.P. Ry. ·v. Sarpy Co., 82 N. 140; 117 N. W. 116. 
Costello ·v. Colfax Co., 112 N. 40; 198 N.w. 357. · 
Gutschow·v. Washington Co., 81 N. 275; 116 N.W. 46. 

Sees. 31-11~ to 117. Objections to apportion~ent: Parties to 
the proceedings may file exceptions to the apportionment, or 

any .claim for compensation or damages, at any •.ime before the 
final hearing on the report and apportionment. The board may 
hear testimony and examine witnesses, and compel- their attend
ance by subpoena. Its decisions are entered in its journal. 
If the exceptions are sustained, the cost is paid out of the 
county treasury; if they are overruled the cost is paid by the 
parties bringing them. Sec. 115: Any aggriElved party may appeal 
to the district court for the proper county from the final order 
of the board on the question of: (1) whether the work will be 
conduciVe to the public welfare; (2) whether the route is prac
ticable; (3) comPP"'QAt.ion for lands appropriated; (4) damages 
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to property affected by the improvement. The appeal is in the 

same manner as appeals from the decision of the board in county 

matters. Sec. 116: No appeal affects the progress of the con
-struction; provided, the petitioners for the district must give 
bond to pay damages and costs awarded on trial of the appeal. 

Sec. 117: The clerk of the district court certifies a tran
script of the proceedings to the county board, which enters the 
same on its journal and gives effect to the judgment of the 
district court. 

See: Tyson u. 1\ashington Co., 78 N. 211; 110 N.W. 634. 
Johannes u. Thayer Co., 83 N. 689; 120 N.W. 176. 
U.P.R. u. Colfax Co., 84 N. 778; 122 N.W. 29·. 
Loup River Pub. Power District., u. Platte Co., 135 N. 21; 

280 N. \\". 430. 

·sec, 31-131 •. 1 ntercounty ditches: \\hen a ditch will be lo

cated in more than one county, application must be made to the 
county board of each county affected, and the surveyor or en

gineer must make a report for each county. Appeals from the 
findings of joint boards are taken to the district court of the 
county in which .the lands affected are situated. A majority of 
the board of each county in joint session is competent to locate 

and establish the improvement. 

F INANCING-As·s essmen ts 

Sees. 31-12'1 and 122. l.nstallments: When the cost of location, 

construction, and damages have been ascertained, and the con

tract for construction has been let the board determines at 
what time and in what number of installments the cost shall be 
paid. They theh· order that the assessments be placed on the 
duplicate tax list of the county against the lands and other 

property assessed. Sec. 122: In case of deficiencies appearing 
after the ori~al assessment, supplemental assessments in the 
same proportion may be made on the lands benefited to make up 
such deficiency. Payment of annual interest on bonds must be 

made from annual levies on the lands benefited. 

Sees. 31-123 and' 12~. Assessments-Collection-Liens: V.hen 
the county board has made an assessment, they direct the clerk 
to furnish the. county treasurer with a special duplicate with 
the assessment thereon. All assessments are collected and ac

coUhted for by the treasurer. Assessments not paid remain a 
perpetual lien against the premises assessed, and the treasurer 
may sell such lands or so much thereof as may be necessary to 

pay such assessments and costs in the same manner in which real 

estate is sold for delinquent county taxes. The board may ex
tend the time of payment of said assessments without interest 
to correspond with any extension of time granted any .contractor. 
Assessments not paid when due draw 9 percent interest until 

paid. (L 1933, p. 536.) Sec. 124: The collection of assess
ments for location and construction of any ditch shall not be 
enjoined nor declared void, nor shail they be set aside in ~on
sequence of any error or irregularity appearing in any of the 

proceedings, and no injunction shall be allowed restraining the 
collection of any assessment,. until the parties complaining 
shall first pay to the county treasurer.the amount of their as

sessment, which may be recovered if the injunction is made per

petual. 

See: Dodge Co. u. Acorn, 61 N. 376; 85 N.W. 292. 
Darst u. Griffin, 31 N. 668; 48 N.V.. 819. 

Sec. 31-132. County levy and maintenance tax: The county 

court, if necessary, may levy a tax not exceeding 1 mill on the 

dollar of the assessed valuation of the property, sufficient to 

pay for the location and construction of such portion of the 

ditch located by them or by the joint boards of two or more 

counties as may be apportioned to the county, and for the 

removal of obstructions. V.hen improvements are completed or any 

district has been dissolved, the drainage workl? remain under 

the direqt control and supervision of the ·county board, which 

keeps the same in repair out of the county ditch fund. Upon 

dissolution of any district, the right-of-way interests thereof 

pass to the county in which it is located. 
Sec. 31-133. Ditch fund: The county board is authorized, 

whenever they deem it necessary, to create a county ditch fund 

to consist of taxes collected from county levies and all bal

ances remaining unexpended from special ditch funds. The board 
is authorized· to borrow from the county general fun<;! for the 

purpose of the ditch fund, returning same as soon as practi

cable. 
Sec. 31-135-38. Cleaning and repair: A petition for repair 

and cleaning m~y be filed by 5 percent of the landowners bene

fited, and thereupon the cost is-estimated by the county board, 
notice of a hearing is given, and the proceedings are similar 

to those for original construction. The cost of cleaning and 
repair is apportioned according to the benefits confirmed for 

the original construction. 

FINANCING--Bonds 

Sees. 31-125 to 129 •. Bonds.....:when issued: When, in the judg
ment of the board, the assessments are too large for immediate 
payment, it may issue negotiable bonds of the county at not to 
exceed 6 percent interest, which bonds are to be paid in not 

more than 10 yearly installments. Proceeds of the bonds may be 
used to pay the cost of location and construction and all com

pensation and damages. Sec. 126: The board, having determined 
to issue bonds, gives notice of its purpose by publication. 

Sec. ·12?: Bonds may be sold at not less than par and are a first 
lien upon the property found to be benefited, and each part and 

parcel remains under the lien of the bonds until the amount 
apportioned thereof is paid. All bonds must be. registered. 
Sec. 128: Any landoWner may pay his assessment in cash, in which 

case the bonds issued are not a lien against his land. Sec. 

129: Bonds are limited to the amount actually required after 
taking into consideration cash payments of assessments. 

CONSTRUCTION 

Sees. 31-118 to 120. Awarding contract: Immediately after 
filing of the bond on appeal, (sec •. 116), or receiving the 

transcript of the judgment of the district court, or, if there 

is no appeal, immediately after the final hearing on the engi
neers report, the board proceeds to. advertise for sealed bids 
for construction· of the ditch, in working sections not less than 
the number of linear feet apportioned to each tract of land or 

road or railroad; and fixes a time when bids will be opened. 
Contract is let to the lowest bidder, who gives bond fixed by 
the board. The board fixes the time for completion, but not 

more than 150 days. No bid -may be entertained which exceeds 
the estimated cost of the working sections upon which the bid 

was made. Sec. 119: 1\ork is done under the supervision of the 
surveyor or engineer. \\hen a portion of not less than one
quarter is completed, the surveyor gives the contractor a cer.

tificate thereof, showing the proportional amount that he is 

entitled to be paid, and the clerk, upon presentation of such 

certificate, draws his warrant on the county treasurer for 75 

percent of said amount. No proportional amol:lllt may be certified 

unless the whole of the contract exceeds 2,000 linear feet. 
Sec. 120: Any contract not completed· within the time specified 
is relet, but not for a sum greater than the estimate and not 
to the same bidder. The board for good cause may extend the 

time of completion of a contract, but not to exceed ·2 years. 
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ARTICLE 2--DRAINAGE BY INCORPORATED COHPANIES 

ORGANIZATION 

Sees. 31-201 to 201l. Incorporated companies: Any number of 
persons not less than_ three, being the owners of land wet or 

liable to be overflowed, may organize a company for the purpose 
of draining, reclaiming, and protecting such land and may have 
power to straighten, widen, or deepen and make new channels for 
any watercourse, and construct works to accomplish the purposes 

for which organized. Sec. 202: They must sign articles ·of as
sociation giving the name and purposes of the company, and elect 

not less than three nor more than seven directors after notice 

to all members by posting. Vacancies may be filled by the re
maining directors. Sec. 203: The articles of association must 

be recorded in the county clerk's office of any county having 

lands affected, and from the date of the filing of same for rec
ord in either of the counties, such company becomes a body 

corporate with ohe usual powers of corporations. Any landowner 
affected may become a member of the company by signing the 

articles of association. Sec. 204: An annual election of di
rectors is held after 20 days' notice by publication in each 
county affected. A majority of the directors constitutes a 

quorum. 

Sees. 31-207 and 208. Surveys-Est I mate of cost: Before 
actual construction is begun, surveys and estimates of cost 

must be made and an appraisers' schedule of assessments returned 

to the secretary; and if the estimated cost exceeds the aggre

gate amount of the assessments, the work may not be further 
prosecuted. Sec. 208: The work must be divided into divisions 

not exceeding six miles in length, and have set apart and ap

propriated exclusively to each division its proportionate share 
of the total cost of tile works. Any surplus may be applied to 
the legitimate purposes of the company. The work must be pros
ecuted· .simultaneously in the whole line 1thereof, 

ORGANIZATION--Officers 

See. 31-205. Officers: A majority of the directors is a 
quorum. They appoint one of their members president and appoint 

a secretary and treasurer and such other agents as they see fit. 
The treasurer gives bond for the faithful performance of his 

duties, All officers hold office for one year and until their 
successors are elected and qualified. 

Sec. 31-206. Appraisers: The company may apply to the dis
trict court or the county .court or to any judge in vacation in 
any county in which any part of the proposed work is situated, 

and the court will appoint three disinterested appraisers to 

examine all lands that will be affected or ex-propriated, and 
all materiB.l required by the company, and they make out separate 

schedules of _assessment on the smallest U. S, Government sub
division of all lands situated in each county. They assess to 

each tract the amount of benefits it will receive without re
gard to the .cost of the works or the injury which the land may 

sustain. A majority of the appraisers controls. They return 

their sworn report to the court and i~ is recorded in the office 
of the county clerk in the county in which the lands described 

are situated. From the date of the filing thereof such assess

ments are a lien on the land on which they are assessed for the 

amount of the benefits less the damages allowed. Reassessments 

of all lands may be made at any timi upon request of the company 

by the same appraisers and their schedules are handled iii. the 

same way and likewise become a lien. on the lands reassessed. 

Vacancies in the office of appraiser are filled by the court 
·upon. the application of the company~ When the appraisers' 

schedules are filed for reco_rd, the secretary gives notice 

thereof by posting, and any aggrieved party has 30 days to 

appeal to the district or county court. Any two appraisers may 
perform all of the services required by this section and all 

acts concurred in by two appraisers are valid and binding. 

FINANCING--Assessments 

Sees. 31-209 and 210. Notice to landowners: Landowners liable 
to be affected by the works must have notice of the time and 

place when the appraisers will begin the assessment of benefits 

and damages. Notice is by publication. Sec. 210: The board of 

directors may order the payment of assessments in installments, 
not exceeding 10 percent per month. No more may be collected 
than shall, in the opinion of the directors, be necessary for 
the legitimate purposes of the cQmpany in prosecuting the work. 

Unless the main line of the company works exceeds 20 miles in 

length, no part of the assessment may be collected by the com

pany until the company has given bond to the state, conditioned 
for the faithful application of the assessments collected to 
the legitimate purposes of the company. Any person aggrieved 

by any breach of condition of the bonds has right of action 

thereon. 

Sees. 31-211 and 212. Payment of assessments: Payment of 
assessments of benefits may be enforced by foreclosure of the 

lien in any court of competent jurisdiction in the same manner 

that mortgages are foreclosed. Payment of damages assessed may 
be likewise enforced by court action. Sec. 212: The compariy 

may appropriate lands or material necessary for construction 
purposes by first paying to the county treasurer for the use of 
the owner of said land or material the amount of the damages 

assessed by the appraisers. 

FINANCING--Bonds 

Sec. 31-213. Bonds-When issued: Any .company whose work is 
estimated to -cost $3,000 or more may issue bonds with or with

out coupons, not exceeding the aggregate estimated cost. Such 
bonds may be payable anywhere and of any denomination, but bear 

not to exceed 10 percent interest. The company may secure same 
by a pledge of the assessment of benefits, which pledge may 

provide for a sinking fund for the gradual extinguishment of 
the debt. Bonds may be sold at a discount of not more than 10 

percent. After bonds have been negotiated, no proceeding ~ay 
be instituted nor defense made having the object or tendency to 
impair the valid! ty or security of such bond. 

Sec. 31-211l. Limitation: After three years from the record
ing of the appraisers' schedule of assessments, no action may 
be instituted to foreclose any lien on lands unless the assess
ment secured by such lien has been pledged as security for one 
or more hoods outstanding. No tract of land, after three years, 
shall be liable for more_ than its fair proportion of the assess
ment pledged as security for bonds. 

ARTICLE 3--DRAINAGE BY INDIVIDUAL LANDOWNERS 

ORGANIZATION 

Sees. 31-SOI and 302. Drainage by landowners: Owners of land 
may drain same in the general course of natural drainage by 
constructing open ditches or tile drains, discharging ·the water 
.into any natural watercourse or any natural depression or draw 
whereby said water may be carried to some natural watercourse; 
and when such drain is wholly on the owner's land, i.e is not 
liable for damages therefor to any person. Sec. 302: Any de

pression t;vo feet below surrOllllding land and having a continuous 
outlet to a stream or river is deemed a watercourse. 

See: Bares v. Stephens, 122 N. 751; 241 N.w. 542. 
Hall !J. City of Friend, 134- N. 652; 279 N.W. 346. 
Warner v._Berggren, 122 N. 86; 239 N.W. 473. 
Faiman v. City of Omaha, 131 N. 870; 270 N.w. 484. 
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ORGANIZATION--Petition 

I 
Sees. 31-301l to 307. Petition for construction: Any person 

or persons desiring the .construction of any drains or repair 
and maintenance of same may file a petition with the .county 
board accompanied by appro'ved bond to pay .costs in .case such 
drain shall not be deemed necessary for the public welfare' or 

for agricultural or sanitary purposes. Sec. 305.: The petition 
must state the boundaries of the drainage, gi've the sections 
affected, and state that the drain will empty into a watercourse 

or depression whereby the water will be carried into a natural 
watercourse and that such drain is necessary and will be .con
ducive to the public welfare. Sec. 306: When such petition and 
bond has been filed, the .coun~y board .causes the drain and the 
land affected thereby to be surveyed, and may employ a surveyor 
other than the.county surveyor. The surveyor reports with.plats 
and estimates required by the .county board. Sec. 30'1: The 
.county board examines the surveyor's report, and finding that 
the drain is necessary and .conducive to the public welfare and 
that the benefit to be derived will eq1:1al or exceed the .costs 

of same, will have the .county clerk notify all landowners af
fected at least five days prior to a hearing on the report. 
Notice is in writing by personal service or by leaving a .copy 
at the usual place of residence of each landowner affected. 
Nonresident owners are notified by publication or by service 

Ol'l their resident agent or on the occupant of the land. (Bo.ard 
of Commissioners v. Northwestern Mutual Life :Insurance Co.:, 

114 N. 596; 209 N.W. 256.) 

ORGANIZATION--Officers 

Sec. 31-303. Supervisors: The .county board shall be the 
drainage supervisors in and for their respective counties, and 
as such are a body politic and .corporate and are the .corporate 
authority of all of the drainage districts within their respec

tive counties. 
Sees. 31-308 to 310. Appraisers: At the hearing, if requested 

by an interested party., the board may again consider the advis
ability of the impro'vement although it is found to be of public 
utility. Upon finding the construction advisable and of public 

utility., the board appoints as appraisers three disinterested 
freeholders, residents of the county. Sec. 309: The appraisers, 
after being duly sworn, proceed to procure the rights-of-w:ay 

for the drllin from the owners of lands that must be crossed, by 
agreement if possible. The releases must be in writing, duly 
acknowledged and recorded, .and are a perpetual bar to further 

claims. Sec. 310: Failing to. obtain rights-of-w:ay by mutual 
agreement, the appraisers assess all damages sustained or bene
fits accruing by reason of the .construction of the works, and 

they have the right to go on the lands and examine the same and 

the line of the proposed works. 

FINANCING~ssessments 

Sees. 3i-311 to 316. Appraisers' report: The appraisers, esti
mate the entire .cost of the proposed improvement and ascertain 

to the best of their judgment the amount of benefits to accrue 
to each tract; determine the <Iamages sustained by each land

owner and award same; and _assess to each tract of land benefited 
its propqrtionate share of the .cost. They thereupon file'with 

the county .clerk a .complete report showing the releases obtained 

and the cost thereof, and an assessment roll in tabular form 
with name of owner, description of land, number of acres, 'value 
thereof, . and amounts of damages aJarded and benefits assessed 

on each tract. Sec. 312: The appraisers determine the benefits 
to public highways and to counties or townships and they are 
assessed and must pay their pro rata share of the cost of 

.construction. Sec. 313: The appraisers file their report and 
assessment roll within 20 days, and any lal'ldowner affected may 
file objections with the county clerk within 10 more days. If 

no objections are made within the time allowed, the .county court 
.confirms the report and assessment roll as made. Sec. 314: 
When objections are filed, notice of a hearing thereon is given 
by the .county clerk and. personally served on .county residents 

at least three days prior to consideration by the board. Notice 
to nonresidents is by publication for 10 days. Sec. 315: At 
the he~ring the board determines all matters in relation to the 
objections and hears testimony introduced by interested parties. 
In their discretion they may .change the assessment 'and the dam
ages awarded. Seb. 316: Any interested party aggrieved may 
appeal from the decision of the boarct to the district .court 
within 10 days upon giving bond to pay .costs if the decision of 
the board be sustained. 

Sees. 3i-317 and 318. Assessment roll: If there are no ob
jections filed or no appeal from its decision, the board directs 
the .county .clerk to place the assessment roll upon the tax books 
of the .county against the land affected together with the .costs 
of all proceedings relating thereto. It .confirms in whole or 
in part the report of the appraisers as to the ·voluntary re
leases. The assessment must be .collected by the .county treas
urer in the same manner· as other taxes. Sec. 318: Any inter
ested party may pay his .assessment before it is placed upon the 

tax book. 
Sec o 31-32.3 o Add it i ona I assessments: When assessments are 

found to be inadequate :to .complete the proposed work, or when 
necessary for maintenance and repair,·each tract is assessed by 
the .county 'board such proportion of tpe additional .cost .as its 
original assessments bore to the total original assessment, and 
such additional assessments are .collected in the same manner. 

Sec. 31-32.1l-2.6. Cleaning: These sections provide f?r the 
annual rem6va~ of obstructions by the landowners and tenants, 
annual deepening and .cleaning by same, and pemilty for failure 

to .clean out watercourses. 

ARTICLE 4--DRAINAGE DISTRICTS ORGANIZED 
BY PROCEEDINGS IN DISTRICT COURT 

ORGANIZATION--Petition 

Sec~ 31-llOI. Proceedings: A majority in interest of the 
owners in any contiguous body of swamp or overflowed lands, in 
one or more .co1mties, may form a drainage district and may make 

and sign articles of association, stating the name of the dis

trict, the number of years it is to continue, the limits of the 
district, which may not be less than 160 acres, the names of 

the landowners, and a description of the several tracts of land 
owned by the signers and by others that will be benefited. Un

known owners may be set out as such. The articles of associa
tion state that the owners forming the district are willing to 
obligate themselves to pay the taxes assessed against them for 
the expenses of the improvement. The articles are ·filed in the 

office of the .clerk of the district .court of the .county in which 

the greater portion of said lands are situated, with a prayer 

that the signers may be declared a dQainage district. 

See: Latham v. C.B. & Q. R. Co •. , 100 N. 173; :L58 N.W. 923. 
O'Neill v. Leamer, 93 N. 796; 239 u.s. 244. 
Nemaha Valley D.D. v. Marconnit, 90 N. 514; .134 N.W. 177. 
Miller v. D.D., 112 N • .206; 199 N.W. 28. 
Monney v. D.D •. , 126 N. 219; 252 N.W. 910. 
Same v. Same, 134 N. 192; 278 N.W. 368. 

Sec. 31-ll02.. Notice to landowners: Immediately after the 

articles of association have been filed, the clerk of the dis
~rict court of the county in which the greater portion of the 
lands are situated issues a, summons returnable at the next term, 
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directed to t,he landowners in the proposed district, who are 

alleged to be benefited but have not signed the articles. The 

swnmons is served as in civil cases. Owners not known or not 

resident are notified as nonresident defendants are by law noti

fied in actions· in the district court. 

See: Latl~m u. C.B. & Q.R. Co., 100 N. 173; 158 N.W. 923· 
Catron v. Dailey, 84 N. 487; 121 N.w. 462· 

Sees. 31-1103 and 11011. Objections: The landowners who have 
not signed the articles may object in writing to the formation 
of the district as a public corporation. They may state the 
reasons why their lands will not be benefited and should not be 
included in the district. The objections are heard by the court 

in a swnmary manner and if overruled, the court by order of 
record declares the drainage district a public corporation of 

the state. The fact that the district contains 160 acres or 

more of wet, overflowed, or submerged land, is sufficient cause 
for dec·laring the public utility of the improvement and suffi

cient ground for declaring the organization a public corpora
tion. Any lands not benefited will be excluded by the court 
and the reaminder of the ·land will be declared a drainage dis

trict. Sec. 404: Within 20 days the court clerk transmits to 
the secretary of state a certified copy of the record, which is 
filed in his office in the same manner as articles of incorpora

tion are filed under the general law. A copy of the record to
gether with a plat of the district is filed with the county 
clerk of each county interested. 

See: Henderson v.Halliman, 108 N. 67; 187 N.W. 128· 
Sheperdson v. Fagin, 116 N. 806; 219 N.W. 187· 

Sec. 31-1170. Election--Abandonment: After having adopted de

tailed plans and specifications and estimates of cost and filed 
the same with the clerk of the county in which the district is 

being organized, the supervisors must publish for three weeks 
in each county affected a notice of an election to vote on the 

question of proceeding with the work. If a majority of the 
voters are in favor of proceeding, then the board shall not in
cur indebtedness in. a total sum in excess of the estimated cost 

\ 
so found and published. No change in plans and specifications 

may tl).ereafter be made which. will cost in the aggregate more 
than the estimated cost. If the majority of the votes be 
against proceeding and incurring the liabilities, the board must 
abandon same and thereupon certify to the county clerks a tax 

levy on all tracts by valuation, sufficient to pay the liabil

ities of said district to and including the date of such aban

donment. (L. 1929, p. 478.) 

ORGANIZATION--Officers 

Sees, 31-1105 to 1107. Supervisors: Within 30 days after the 

• district court has decl~ed the district organized, the clerk 
upon 15 days' notice calls a meeting of the landowners in the 
county tn which the district was organized for the purpose of 

electing a board of five supervisors to be composed of land
·owners in the district, a majority of whom must be residents of' 
the county or ·counties in which the district is situated. At 
such election each acre represents one share ani each owner is 
entitled to one vote f'oc each acre owned by him. The five per

sons receiving the highest number: of' v.otes are declared elect
ed supervisors. Their terms of of'f'ice of from 1 to 5 years 
are determined by lot. At any time thereafter, but not oftener 
than once in 12 months, upon petition of' at least 20 percent of 
the land acreage in the district, a special election may be 

called for the election of a new board of supervisors, which 
special election is held in the same manner as the regular 

election. Sec. 406: Annual elections ·are held thereafter on 15 
days' notice by service or publication for the election of one 

supervisor. Vacancies are f'illed by the rema1n1ng supervisors 
until the next annual election. Sec. 407: Supervisors must 

subscribe to an oath of office. The president and secretary of' 

the drainage board each give bond. for $10,000 for the faithful 
performance of their duties and the remaining members of the 

board give bond for $2,000; Premiwns are paid by the district. 

Upon completion of the improvement the bonds are reduced to 

$1,500 each. 
Sees. 31-1109 and 1110. Engineer: The supervisors cause a top

ographical survey of the district to be made by a competent 

engineer, who reports to the board with maps, profiles, and a 
full and complete plan for draining, reclaiming, and protecting 
the lards. The engineer also reports on the physical character
istics of any railroad property in the district and the location 

of all public highways which may be crossed by the right-of-way 
of' any ditch or levee. Sec. 410: The engineer makes an estimate 
of the cost of the entire work and improvement. 

Sec. 31-1117. lotaps and plans: The maps and plans must be 
drawn on a scale large enough to show all of the meanderings of 
the improvement and must show the boundary lines of· each tract 

of land and each highway and railroad benef'ited; the name of' 
the owrier as it. appears on the deed records; the controlling 

authority of' each public or private corporation; the length of 
the works through each tract; and the acreage. Profiles must 

show the surface, grade line, gradients, and the fixed and 
working sections. 

Sec. 31-~18. Drain c0111111issioners: The board of supervisors 
must appoint some competent person to be known as the "drain 
commissioner," to award all contracts to the lowest bidder, 
subject to the approval of' the supervisors. He holds office 
for one year and has general supervision of all works under 

contract; reports tl~ same when completed according to the con
tract; and certifies same to the supervisors for review and 

acceptance or rejection. He gives bond of' from $2,000 to $10,000 
and takes the proper oath of' office which is filed with the 
county clerk where the district was organized. 

Sec. 31-~59. Treasurer: The treasurer of the county where 
the district was organized is ex officio treasurer of the drain
age district for collecting and disbursing assessments. The 

treasurer of the counties having a smaller portion of the dis
trict within their borders must pay over to the first treasurer 
all funds collected for the benefit of the district. The treas
urer pays out district funds only on warrants signed by the 
chairman of the board of supervisors am attested by the 
s:ecretary. 

Sees. 31-116~ and 1165. OVerseers: For the preservation of' the 
works constructed, the supervisors may appoint not more than 
three overseers for a term of one year each to keep the works 
in good repair and rem_ove obstructions therefrom. It is the 
duty of the overseer to cause the arrest of' all persons known 
to have obstructed any. ditch or drain or watercourse or having 
damaged any of the works. Sec. 465: Wilfully obstructing any 
ditch is a misdemeanor. 

ORGANIZATION--Powers 

Sec. 31-~19. ·Inclusion of lands: If it appear from the engi
neer's report that lands other than those incorporated by the 
court into the district will be benefited by the improvement, 
it is the duty of the chairman of the supervisors to file peti
tion in the district court of the county where the district was 

organized, describing the land, giving the names of the CM'Ilers 

and their residences, and allegiTI!? such land will be benef~ted 
and ought to bear a portion of' the expense of' the improvement, 
am praying that such land be -included. Notice to the owners 
is given in the same manner as for original incorporation am 
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the same pro~edings are had. ~~ers may waive notice and con
sent to the entry of the necessary decree. After the decree is 
entered, the lands are included in the district as fully as if 
they had been incorporated in the original petition and decree; 
provided, no land may be included or subject to taxation except 
wet, submerged, and swamp land within a district subject to 
overflow. 

Sees. 31-~20 and ~21. Rights-of-way-Condemnation: When the 
supervisors have agreed upon a route and plan for the work, they 
have the right to acquire and, if necessary, condemn any real 
estate, easement, or franchise, whether within or without the 
district, that may be necessary for a right-of-way upon which 
to construCt the ditches and other works contemplated. When 
supervisors are unable to agree with owners, they may petition 
the court for a board of appraisers to ascertain the compensa
tion which should be made. Sec. 421: Upon filing such petition, 
the same proceedings may be had for condemnation as provided by 
law for railroad rights-of-way. The district may not enter 
upoP and appropriate any right-of-way until the damages awarded 
are paid into court. The action abates unless such damages are 
paid within two years. The supervisors have the power in like 
manner to condemn natural or artificial obstructions in any ex
isting watercourse. 

See: Latham u. G.B. & Q.R. Co., 100 N. 173; 158 N.W. 923. 
D.D. u. G.B. & Q.R. Co., 96 N. 1; 146 N.W. 1055. 
Nemaha Valley D.D. u. Marconnit, 90 N. 514; 134 N.W. 177. 

Sees. 31-~51 to ~53, and ~55. Watercourses-Cleaning: In 
order to effect drainage the supervisors are authorized to clean 
and remove obstructions in any stream or watercourse and to 
shorten, deepen, or widen the course of any stream or construct 
a new channel therefor. Sec. 452: The board may construct the 
works across any stream, highway, railroad, canal, or other 
works which the route of the ditch may intersect, but DnlSt re
store same to its former state as near as may be and not unnec
essarily impair its usefulness. Failing to agree on the amount 
to be paid therefor, the district may resort to condemnation. 
Sec. 453: Rights-O'f-way through state lands are dedicated. Sec. 

455: Nothing in this act may be construed as authorizing the 
diversion of any stream to the detriment of persons having 
vested interests therein without previous compensation under the 
state statutes for taking private property for public uses. 

See: Richardson Co. u. D.D. #1, 113 N. 662; 204 N.W. 376. 
State v. Papillion D.D., 89 N. 808; 132 N.W. 398. 
Richardson Co. v. D.D., 92 N. 776; 139 N.W. 648. 

Sec. 31-~56. Joint outlets: When two or.more districts dis-
charge into the same natural watercourse and it becomes nec
essary to enlarge such watercourse, each district will be as-
sessed for the cost in the same ratio to such total cost as the 
discharge of water of such district bears to the combined dis-
charge of water of the several districts into such watercourse. 
No district is liable for improvement to such natural water-
course above the point of discharge of the waters of such dis-

trict into same. 

See: Mooney v. D.D., 126 N. 219; 252 N.W. 910. 
Mooney v. D.D.,#1, 134 N. 192; .278 N.W. 368. 

Sec. 31-~58. SubdistrIcts: ~y landowner as.sessed for bene-
fits, separated from the drain for which assessed by intervening 
lands of others, and desiring to drain across such land, and 
being unable to agree on the terms and conditions of such drain
age with the intervening landowners, may file with the district 
cou~t a petition describing the lands and asking to establish a 
district within the limits of the original district for the 

. purpose of securing more complete drainage; and thereafter the 
proceeding is the same as for original organization- of a 

district. When established such subdistrict becomes a part of 
the drainage system under control of the board of supervisors. 

FINANCING--Assessments 

Sees. 31-~12 to ~15. Assessment by engineer: The engineer 
estimates the benefits which will accrue to each tract of land 
and corporate property by reason of the' improvement. Each piece 
of property in the district must bear its proportionate share 
of the costs of the improvement in proportion to the benefits 
assessed whether the improvement be on the land, roadbed, or 
right-of-way of any property or not. Sec. 413: In estimating 
benefits to land and other property not traversed by the works, 
the engineer shall not consider what benefit will be derived by 

·such property after other drainage improvements have been con
structed but only the benefits which will be derived by the 
aforesaid improvement as it affords drainage or outlet for 
drainage. Sec. 414: No assessment shall be made on any prin
ciple except that of benefits derived. Sec. 415: Benefits to 
highways, railroad property, rights-of-way, and roadbeds are 
assessed according to the increased efficiency and value added 
thereto by .the improvement and the protection derived from the 
works. 

See: Nemaha Valley D.D.··u, Stocker, 90 N. 507; 134 N.W. 183. 
Same v. Higgins, 90 N. 513; 134 N.W. 185. 
Morehouse v. Elkhorn River, D.D., 90 N. 406; 133 N.W. 446 •. 
Schobert-Zimmerman D.D. v. Soli,· 132 N. 629; 272 N.W. 775. 

Sec. Si-~16. Lands classified: The engineer Dnlst classify 

all tracts of land and other property according to the benefits 
that each may receive from the improvement. The lands and other 

property receiving the greatest percentage of benefits are 
classified at 1p0 and those receiving a less percentage of bene
fits at such less number as its benefits may determine. ·Prop-

. erty of public and private corporations may be classified in a 
separate list, each according to the relation its total benefit 
bears to the tota:l benefits in the district. 

Sees. 31-~22 to ~28. Objections to engineer's report: Within 
10 days the board fixes a place arid time, between 40 and 50 days 

. thereafter, where and when it will hear objections to the re-
port of the engineer or the claSsification of the lands. Sec. 

423: Notice of such meeting is by publication and the form of 

the notice is set out in the statute. Sec. 424: A copy of the 
notice and the resolution adopting same, as well as the engi
neer's report, are spread at large on the minutes of the board; 
and the maps and profiles are filed with the secretary and open 
to the inspection of interested.parties. Sec. 425: The district 
or any landowner may file objections to the classification or 
assessment within 10 days. All objections are heard by the 
court fully and fairly and as expeditiously as may be to carry 
out the purposes and needs of the district. The hearing may be 
adjourned for not exceeding two weeks. Sec. 426: The board has 
the power to determine whether due notice has been given and to 
adjourn until same is given; it may subpoena witnesses and hear 
evidence; it examines the maps and profiles and estimated cost 

of the iinprovement, the classification of lands, and the assess
ment of benefits; it determines and adjudicates the total bene

fits that will accrue to each tract of land or other property. 
The board may modifY or amend the engineer's report as to classi

. fication and assessment of benefits in any respect where same 
is inequitable. When the board has adjudged, equalized, and 
determined the classifications and assessments, they enter ail 
"order on their minutes confirming same. Sec. 427: The costs of 
the hearing are assessed by the board as may be just and equi
table. Sec. 428.' Parties aggrieved by the board's decision may 
appeal to the district court upon giving bond in the same manner 
as in civil actions in justices' courts, and in addition 
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undertaking to pay any damages which may accrue to the district 

by reason of the appeal. All appeals are heard together and the 
decision of the district court is certified to the supervisors 

for their guidance. 

See: Richardson Co. u. D.D., 113 N. 662; 204 N.W. 376. 
Nemaha Valley D.D. u. Skeen, 90 N. 510; 134 N.W. 184. 
Nemaha Valley D.D. u. Marconnit, 90 N. 514; 134 N.W. 177. 
D.D. u. Richardson Co., 86 N. 355;,125 N.W. 796. 

Sec. 31-~29. Drainage taxes-How levied: As soon as the 
supervisors have .established the classification and benefits, 
they at once levy a tax on the land and other property in the 
district to which benefits have been assessed, equal to the 
cost of the work as estimated by the engineer and confirmed by 
the board plus the actual expense of org~ization of the dis

trict, probable working and administrative expenses anddamages, 
and in case bonds are to be issued the amount of the interest 

is added. The tax is apportioned to and levied on each tract 
of land or other property in proportion to the benefits assessed 
and not in excess thereof. 

Tile board determines whether the taxes shall be paid in a 
single assessment or in annual installments not to exceed 20. 
If the whole assessment or any part be declared invalid for any 
reason, it is the duty of the supervisors to reassess the 

property after the same procedure as required in the original 
assessment of berlefits. The reassessment takes into account 
all payments made under the first assessment. If at any time 
funds have been accumulated over and above the cost of con
struction and maintenance, the supervisors may cause so much of 
said fund as may not be required to be prorated to each tract 
or other property in proportion to the benefits assessed, and 
paid over to the owners. (Mooney v. D.D., 134 N. 192; 278 N.W. 
368.) 

Sec. 3i-~30. Certificate of levy: When the tax is fixed and 
determip.ed by the supervisors, it is certified to the county 
clerk of each county interested on a form set out in the stat
ute, and the county clerk files and records same. 

S!l~· si-~31. Additional assessments: If for any reason the 
cost of- the improvement exceeds the amount of the taxes levied, 
the s-upervisors may levy such other installments as may be 
necessary to complete the work; but the total levy may not ex
ceed the assessed benefits • The addi tiona! tax is in the same 
proportion as the original tax and the procedure is the same as 
for the original tax levy. 

Sees. 3i-~S2 to ~3~. Annual installaent levy: The supervisors 
annually levy the amount of drainage taxes required for that 
year, which become due at the same time as state and county 
taxes. In case bonds are issued, the amount of the interest 
which will accrue on same is included in the tax. Such tax is 

collected in the same manner as state and county taxes under the 
general revenue laws. 

Sec. 31-~~2. Cash payment of levy: Before bonds are issued, 
any party assessed for benefits may pay the total amount of the 
costs and expenses apportioned to and levied as a tax against 

his property. The amount of the bonds issued must be reduced 
by the amount of tax thus paid. Upon such payment the assessed 

lands and property are released from any lien of such tax and 
bonds. A list of such payments is filed with the county clerk. 

Sec. 31-~50. Lien of assessments-Sinking fund: All assess
ments on real property and easements are a lien against the 

property assessed from and after the first Monday in April in 
the year in which assessed and draw interest at 9 percent per 

annum from the first day of May in the year following said 
assessment, and such lien is not removed until the assessment 
is paid or the property sold for the payment thereof. Revenue 

laws of the state for the sale of lands for taxes are applicable 

to collection of. drainage assessments. When bonds have been 

issued, taxes collected to pay same constitute a sinking fund 
to be used only for the payment of such bonds and interest. 

(L. 1933, p. 537.) 
Sec. 31-~63. Maintenance levy: When repairs are needed, the 

supervisors may order an assessment upon the property benefited 

for the purpose of placing the works in proper condition for 
drainage purposes. The original assessment in the district 
determines the amount levied against each tract or other prop

_erty in proportion to the whole amount levied. The assessment 

is limited to the amount necessary to remedy such defect in the 

system and is levied and collected in the same manner as assess
ments for original construction; provided, the supervisors may, 

if they deem it advisable or if ordered to do so by a majority 

vote of the landowners, levy an annual tax sufficient to pay 

for the items of repair and upkeep, without an estimate by the 

engineer, and the same will be extended on the tax rolls and 

collected as other taxes are collected. All such annual assess

ments must be based on the original apportionment of benefits. 
(L. 1935, p. 258.) 

FINANCING-Bonds 

Sees. 31-~35 to ~~1. Authority to issue: If in their judgl!lent 
they deem it best, the supervisors may issue negotiable bonds, 
not to exceed the amount of the total tax levy certified to the 

county clerk and at not to exceed 6 percent interest. Bonds 
mature annually beginning five· years and running not more than 
twenty years after their date. Assessments must be divided in 

as many installments as there are dates of maturity of bonds. 

Sec. 436: Maturity of bonds is fixed on the 1st of July of the 

levied and certified by the board not later than September 1 to year in which they mature. Sec. 437: Before issuing bonds the 

the county clerk of .each county affected. The form of the cer
tificate is set out in the statute. The tax is extended by the 

supervisors, by resolution duly recorded in the minutes of a 

meeting specially held for that purpose, order and direct the 
county clerk on the tax book of the county against the real issuance of such bonds. Such minutes and a record of the bonds 
estate, 'right-of-way, roads, or property to be benefited, in 
the same manner as other taxes are extended. The taxes are 
collected by the treasurer of the county in which the property 
is situated. Sec. 433: When supplemental or addi t'ional assess
ments become necessary, they are levied and certified in the 
same manner. When supplemental assessments are levied before 

any bonds are issued, they are divided into installments, pay

able when the first installments are payable and are collected 
therewi_th; and together they constitute one fund against which 

bonds may be issued. Sec. 434: Assessments against railroads, 

highways, and corporate roads benefited are apportioned in the 

same manner as assessments against private individuals and 

in· proportion to benefits conferred. They are enforced and 
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are open for inspection of all parties interested, either tax

payers or bondholders. Payment of any bond must be recorded in 

the drainage record. Sec. 438: Bonds may not be sold for less 

than par with accrued interest and must show that they are pay

able out of money derived from the drainage assessments. Sec. 

439: In making the annual tax levy, ample provision must be 
made for maturing bonds and interest. Sec. 440: Bonds must be 

presented to the auditor of public accounts for examination be
fore issue. If satisfied that they have been legally issued, 

he registers them in his office and certifies under seal that 
they have_ been legally issued and registered. Sec. 441: The 

secretary of the board of supervisors certifies to the auditor 

a transcript of the proceedings relative to the bonds and it is 
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his duty to furnish like transcript to the holder of any bonds 
when demanded. 

Sees. 31-•P~~ to ~~6. Installments: The board by resolution 

divides the total tax levy into convenient installments, setting 

opposite each the year in which it becomes due and payable. The 

board then authorizes the bonds which they propose to issue, 

fixing maturities so that they will coincide with the payment 

of corresponding installments of taxes, and asserts in the same 

resolution that it will cause the annual levy to be made to pay 

the bonds. ·Thereupon the fund, to the extent that may be nec

essary to pay bonds, shall be pledged and hypothecated to pay

ment of the bonds, which pledge is su~riqr to any other charge 

against that fund. Sec. 445: Before funds are raised from taxes 

or bonds, the supervisors may borrow up to $5,000, pledging the 

credit of the district for same, to pay necessary expenses of 
organization. Sec. 446: Supervisors may sell bonds as necessary 

and advantageous to raise money for- construction and the ac

quisition of rights-of-way. They declare their intention to 

sell a specific amount of bonds, by resolution, stating the time 

and place of the sale and giving notice by publication in a 

newspaper published in the city of Lincoln, and in other papers 

DISSOLUTION 

Sec. 31-ll75. How dissolved: There being no outstanding in
debtedness, the supervisors may, on their own motion or upon a 

request in writing signed by 15 electors of the district, order 

an election on the question of dissolution. A certified copy 

of such action of the board is filed with the clerk of the dis
trict court of the county in which the district was organized. 

The said clerk then calls an election and gives notice thereof 

by publication. At such election each acre represents one share 

and each owner is entitled to one vote for each acre he owns. 
If a majority favor dissolution, then the district stands dis
solved and the clerk of the district court certifies such re

sult and dissolution to the county clerk of each county. (L. 

1933, p. 268.) 

ARTICLE 5-DRAINA.GE DISTRICTS ORGANIZED 
BY YOTE OF LANDO¥NERS 

ORGANIZATION--Petition 

Sec. 31-501. Drainage district by vote of landowners: When
ever it will be conducive to the public welfare to drain either 

wet land or land subject to overflow or any land that will 

at their discretion. At the time appointed, the supervisors be improved by drainage, or to build any drainage works or 

open proposals and award the purchase to the highest responsible 

bidder. They may not sell bonds for less than par. 

Sees. 31-ll7 I to ~71l. RefundIng bo!'lds: Where there are bonds 
of a district outstanding and tmpaid, the supervisors are au
thorized to take up and pay such bonds when it can be done by 

issuing refunding bonds. Such refunding bonds may not exceed 

the amonnt lawfully owing upon the bonds sought to be taken up 

and paid. Refunding bonds may not bear a greater ·interest than 

those sought to be taken up and paid, and may run not more than 

20 ·years. Sec. 4.72: Whenever it is desired to issue refunding 

bonds, the supervisors give notice thereof, stating the details 
of the bonds to be refunded, and the date and place where any 

taxpayer of the district may file objections thereto. Notice 

must be published for four weeks as well as posted at least 30 

days. If there be no objections offered, the superviso:.:s may 

sell or exchange the refunding bonds thus authorized, not ex

ceeding the amotmt of the actual bonded indebtedness then out

standing, including unpaid interest. Sec. 47.3: Any written 

objection filed will be heard by the supervisors, and from their 

decision ~ appeal may be taken to the district court. Sec. 

4.74: The assessment of benefits .cmferred and taxes levied by 
any such drainage district remains a valid and binding obliga

tion upon the several tracts of land, but the time of payment 

of such taxes is extended to the same extent a.S the time of 
payment of the bmds refunded. (L. 1929, p. 485.) 

CONSTRUCT ION 

Sec. 31-ll61l. Award of contract: After the certification of 
the total levy and .costs to the county clerk, the supervisors 

may proceed to let contract for construction. They give notice 
by public11;tion in the counties interested and in such other 
newspapers as they deem advisable, .calling for sealed bids for 

construction of all or any part of the works, and stating the 

time and place where such bids will be opened. Contract is let 

to the lowest responsible bidder, but all bids may be rejected 

and the work readvertised, or the supervisors may construct the 
works under their own supervisim. Contractors must give bond 
for 25 percent of the contract price. The work is done under 

the supervision of the drainage .commissioner and subject to the 

approval of the board. (D. D. ·u. C.B. & Q.R. Co., 96 N. 1; 146 

N.W. 1055.) 

straighten and improve any watercourse or improve any system of 
drainage, or to do any of these things jointly, then a drainage 

district may be established for the purpose of constructing 

such works of public improvement. 

See: Compton u. Elkhorn Valley D.D., 120 N. 94; 231 N.w. 685. 
Mooney u. D.D., 126 N. 219; 252 N.W. 910. 
Flader u. central Realty & Indemnity Co., 114 N. 161; 206 

N.W. 965. 
White v. D.D., 96 N. 241; 147 N.W. 218. 
State v. Hanson, 80 N. 724; 115 N.W. 294. 
O'Brien v. Schneider, 88 N,· 479; 129 N.W. 1002. 

Sees. 31-602 to 608. Petition-Election: When the proposed 
district contains real estate owned by less than 20 persons or 

corporatioos, one-fourth of said number is sufficient to peti
tion for the formation of a district. When there are more than 

20, 10 or more landowners may ~ign the petition and file same 
with the cotmty clerk of the county having the largest b00y of 
land within the proposed district; The petition must suggest 
the boundaries of the district, the number of directors, and 
the amount of the bond each shall give. Sec. 503: The peti

tioners must file approved bond.conditioned to pay all expenses 
if the district is not formed. Sec. 504: The county board with 

the assistance of the county surveyor determines whether the 
boundaries of the proposed district are reasonable and proper 

and they may change such boundaries in the interests of the 

district and of doing justice and equity to all persalS. Any 
person may be heard as to the proper boundaries. The number of 
directors of the district 1s dete'I"IIlined by the board. Sec., 505: 

The connty clerk publishes notice of the petition for three 
weeks and calls an election in the proposed district at a time 
and place fixed, on the q1;1est1on of establishment and to elect 
a board of directors if the district is established. Sec. 506: 
The election is by ballot signed by the voters and giving a 
list of the lands ·owned by them. The form of the ballot is set 
out in the statute. Sec. 50'1: The connty .clerk of the county 

having the largest acreage and an assistant selected by him 
constitute the election board and the .canvassing board. Land
owners within the district may .cast one vote for each acre or 
fraction owned by·them and for each plotted lot which they may 
own or have an easement in as shown by the official records ·or 

the county where situated. The election board decides .contests 

in ownership and has power to reject ballots not cast by proper 
parties. Sec. 508: If a majority of the votes cast be in favor 
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of the formation of the district, that fact is conclusive that 
the work to be done will be conducive to the public welfare. 
The county cleFk files in his office all records and proceed
ings in the matter and the district is thereupon fully organ
ized. Where there is more than one county interested, the rec

ord and proceedings are recorded in each county. 

See: O'Brien ·v. Schneider, 88 N. 479; 129 N.W. 1002. 
State ·v. Fuller, 83 N. 784; 120 N. w. 495, 
State ·v. Hanson, 80 N. 724; 115 N.w. 294. 
·state ·v. n.n., 100 N. 625; 160 N.w. 997. 

.Sec. 31-550. Election against co~tinuance: This article has 
a provision for an election to determine whether the proceed
ings shall continue, similar to article 4, section 31-470, ante. 

ORGANIZATION--Officers 

Sec. 31-509. Directors: A majority of the directors elected 
at the first election must be residents of the county or coun
ties in which the district is located• Any person or the offi
.cer of any corpo.ration owning_ or controlling land that will be 

assessed may be a director. The terms of directors are adjusted 
so as to have one director elected each year. Directors give 
bond as fixed by the .county board. 

ORGANIZATION-Powers 

Sec. 31-515. Eminent domain: The district has power to pur
chase re~ estate or easements therein for· its purposes, and on 
failure to agree on the purcnase p~:ice it may .condemn same under 
the law providing for the condemnation of railroad rights-of
way. (L. 1937, p. 266.) 

Sees. 31-529 to 531. Use of district ditches: Lands assessed 
for benefits may, 'under rules and regulations made by the di
rectors, be drained by tile or otherwise into the main or later

al ditches. Lands within the district not assessed, or lands 
without the district, may dra!.n into the system upon terms 

agreed on with the directors, b~t not otherwise. Sec. 530: The 

district may .cross railroads and highways with its works. Sec. 

531: The originals of all .contracts of every kind for .construc
tion or use of the works must be recorded with the county .clerk. 

Sec. 31-533. Appeals: Any appeal to the Supreme Court must 
be taken within 90 days but no such appeal shall operate to 
stay the proceedings. 

Sec. 31-538. Enlar:glng the district: A district may enlarge 
its boundaries on petition· of 10 landowners· a~fected thereby, 
or if there be less than 20 landowners, then by petition of one
fourth of the number and signed by a majority of the directors. 

After filing the petiti~Jn, the proceeding is the same as for 
original organization. (Sees. 31-502 to 508.) 

Sec. 31-539. Detaching territory: When the board of directors 
deems it advisable to detach any portion of the district, which 
portion has not been assessed for benefits, or all or the bene
fits have been paid, the directors submit the question to an 
annual election; and if a majority of the ·votes .cast are :l.n 
favor thereof', the territory thereupon ceases to be within the 
district and that fact is recorded with the county .clerk. 

Sec. 31-5~~- Outlet: A district may go beyond its borders 
for proper outlet for its system and has the power of eminent 
domain.to acquire necessary real estate for that purpose. 

FINANCING -Assessments 

Sees. 31-511 to 51~. Apportionment of benefits: After the 

directors have, with the aid of the surveyor and engineer, made 

detailed plans of the public work to be done, they apportion 

the benefits accruing therefrom to the several tracts of land 

within the distri~~0n a system of' units. The land least bene

fited is apportiot'i\~.:one unit of .the assessment, and each tract 

receiving a greater benefit is apportioned a greater number of 
units or fractions thereof according to the benef'its received. 

Sec. 512: Notice of' the time and place for a... hearing on the 
apportionment is published for at least one week, and any writ
ten objections to· the apportionment will be heard by the direc

tors and they will ad.just the apportionment as may be fair and 

according to the benefits received. The directors then file a 
detailed report or the apportioned benefits with the co•mty 
clerk, and publish for three weeks a copy or said apportionment 
and a statement of the total number of units of benefit in the 

district. Sec' 513: Any person aggrieved by the published 
apportionment of benefits may file .complaint with the county 
clerk within 20 days, with bond for costs if appeal be not 
sustained. A transcript of the complaint is filed with the 
district court within 10 days and that court determines the 
objections in a summary manner and may adjust the benefits on 
an equitable basis. All obJections are heard as one proceeding 
and only one transc.ript of the report of apportionments is re
quired. Sec. 514.: The apportioruilent when adjusted continues as 
the basis of all levies of special assessments to pay all of 
th~ expenses apd obligations of the district. If' the plans are 
.changed so as to make a different _apportionment necessary, such 
apportionment is made in the same manner. 

See: Scotts Bluff' D.D. ·v. Scotts Bluff' Co., 113 N. 187; 202 N.W. 
455. 

C.B. & Q.R. Co. ·v. Platte Valley D. D., 113 N. 49; 201 N. W. 
648. 

Bancrort D. D. ·v. C. St. P.M. & O. R. Co., 102 N. 455; 167 N. W. 
731. 

Sandy·v. n.n., 102 N. 713; 169 N.w. 268. 

Sec. 31-52~. Collection of Assessments: The board of diNe-
tors each year determines the amount of money necessary to be 

raised to pay bonds and interest thereon, and apportions same 
in dollars and cents against the tracts of land remaining charg
ed therewith. They .also annually determine the amounts nec
essary to be raised for other expenses and apportion the same 

against each tract benefited according to the units of assess
ment. The secretary returns such assessments, keeping them 
separate, to the county clerk of the county in which the lands 
are situated and he places same on the duplicate tax.. list. ·Such 
ta.Xes are collected and accounted for by the county treasurer 
at the same time as general real estate taxes are collected. 
Such assessments are a perpetual lien against the real estate 
until paid and draw interest at 9 percent from the date of any 
delinquency. All provisions of law for foreclosure, sale and 
redemption in ordinary tax matters apply to drainage assess
ments.. The district may by court action, reco'ver from any 

municipal or other corporation the amount assessed against the 
same. (L. 1933, p. 537.) 

FINANCING--Bonds 

Sees. 3h·517 to 521. When issued: Whenever the district shall 

need the sum of $5,000 to ·pay ou,tstanding warrants or to refund 

bonds issued to provide funds for construction, the directors 

may issue negotiable bonds, but not exceeding the amount that 

the engineer of the district certifies to be required in the 

case of an original issue, nor exceeding the amount of out

standing bonds 'in the case of refunding bonds. Bonds may not 
be sold at less than par .and may not bear more than 6 percent 

interest. (L, 1933, p. 194.) Sec. 518: The directors gi·ve 
notice by publication of the proposed issuance of bonds. Sec. 
519: At any time within 00 days after publication of such no
tice, any landowner may pay his proportionate share of' the prin

c!l.pa1 .amount or said bonds. The issue will be reduced by the 
amount so paid, and that owner's lands will not be chargeable 
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with payment of the bonds or interest thereon. Sec. 520: Any 

deficit from any cause is a charge upon all of the lands as
sessed, according to the apportionment of benefits.· Sec. 521: 
The treasurer must make a sworn statement of lands that have 

not made payment to him in lieu of bonds; and the same is re

corded by the county clerk. He also makes and records a similar 
sworn statement as to the date, amount, maturity, and interest 

of bonds sold. (Scotts Bluff D. D. v. Scotts Bluff Co., 113 N.· 
187; 202 N. W. 455.) 

Sec. 31-522.. Power to borrow: The president and treasurer, 
with the approval of the board of directors, may borrow money 

for not exceeding 5 years on the notes of the district signed 
by them, negotiated at not less than par and bearing not to ex
ceed 7 percent interest, to pay costs of organization, "but not 
to exceed the cost as estimated by the engineer.· They may 
borrow further amounts for construction on the "same terms.·• 

·At the time of signing any such note, -the treasurer files and 
records with the comty clerk a sworn statement, giving the 

date, amount,. maturity, and rate of interest of said note.· The 

board of directors makes sui table provision for the payment of 
said borrowed money. 

CONSTRUCTION. 

Sec. 31-526. Contracts: The directors employ an engineer, 
surveyor, or other assistants deemed necessary and proceed to 

carry out the work. Before any contract is let, an estimate 

of' the cost must be made and the contract price may not exceed 
the estimate.· The directors may in· their judgment purchase and 
acquire machinery, equipment, and material and labor f'or con

struction and maintenance.·. (Compton v. Elkhorn Valley D.D.·, 
120 N. 94; 231 N.W. 685.) 

DISSOLUTION 

Sec. 31-536. How accomplished: There being no debts out
standing, the board of' directors may on their own motion or on 

the request in writing of' 10 electors, give notice by publi

cation of an election to submit the aues tion of' dissoluticn of' 
the organization.· If three-fif'tbs of' the votes cast are in 
f'avor of' dissolution, the directors cause a record of' the elec

tion and the vote thereon to be recorded in the county clerk's 
of'fice of' the proper county, and the district thereupon stands 

dissolved.· 

NEVADA 
[Nevada CompHed Laws, 1929 IHtllyer), 

and Pocket Part, 1939] 

NEVADA DRAINAGE DISTRICT LAW 
(Act of Karch 31, 1913, as amended 
Karch 6, 1915, Karch 27, 1917, and 

April 1, 1919) 

ORGANIZATION--Petition 

Sec. 1. Who may petition: When a majority of the owners of 
titl·e or evidence of' title, who own or control not less than 
one-third in area of' lands sought to be reclaimed, or whenever 
one-third of' the owners of' title who own ... or centro! a major 
portion in area of' lands. that are susceptible of drainage, de
sire to provide for the. drainage of their lands, they may.pro
pose the organization of' a drainage district; and when so or
ganized, tht;! district shall have the powers conf'erred by the 
act. · The equalized comty assessment roll next preceding the 

presentation of a petition shall be "suf'f'icient. evidence o:f 
title.· 

Sec, 2.. Pet it I on : The petition is presented to the board of 
comty commissioners of the comty in which the land is situ
ated, or, if' in more than one county, then to the commissioners 

of the county in which the greatest portion of the lands are 

situated.· The pet:l.tion nrust particularly describe the proposed 

_boundaries of' the district, must be presented at a regular 
meeting of the board of county commissioners, and due notice 

thereof' must be given as provided in the act.· The petitioners 

must also file with the comty commissioners a bond in the sum 
of 2 percent of' the estimated cost of the improvement, condi

tioned to pay the costs if the commissioners f'ind no merit in 
the petition or that the cost of the proposed improvement shall 
be in excess of' the benef'its to be derived therefrom. The pe

tition must also contain the name of' the proposed district.· 
Sec. 3. Upon filing the petitioo., the county clerk gives 

notice to all interested persons by posting and publicatioo.. 
If any portion of the district be in another county or counties, 
notice must be given in. each county. The notice must give the 

route, termini, and a general description of' the proposed work, 
and describe the boundaries by legal subdivision.· If' any land

owners are nonresidents, the petition is accompanied by an a.f

f'idavit giving the names and places of' residence of' such non

residents, and the county clerk sends a copy of' the notice to 
each nonresident; 

Sees. ~and 5. Hearing: The county commissioners hear the 
petition at a regular or speeial meeting, and detel'llline -all 
matters pertaining to it and to all subsequent proceedil'lgs of 
the district when organized. Ne. petiti01'1er may witE!draw his 

name from the petition except by the consent ef a majority 9f 
the other petitioners or unless it be shown that his signat1:1re 
was obtained by" fraud.· Sec. 5·: At the he8lrlng; all parties 
through or upon whose lands the proposed_werk 111\a:y be con~ 

structed, or whose lands may be daJnaged or b-enefited!, m8Jf a~a.r 

and contest the necessity or ~tility of' the p.rOJl{JS;OO -rk and 

may ·offer competent evidel'lce in regard thereto.· J!t is the dUty 
of' the commissioners to detemille whether too pet:it:l.on is prop

erly signed, and the a.f'fidaV!it O<f any three or )ltOre signers. to 

that effect may be taken as prf.nra fac te evidence of: that f"act. 
Any deeds made for the· purpose of establishing or def'eating the 

petition are held to be f'raudul.en:t and are void, &nd the __ holders 
thereof will not be considered as landowners.· If' the county 

commissioners find the petition not proper1y signed, it will be 

dismissed at the cost of the petitioners. If the comty com
missiooers find the petiticn to be regular in all respects, they 
must make a f'inding to that ef'f'ect, which is conclusive upon 

the landowners. The county commissioners may. change the pro
posed boundaries and establish and def'ine them but may not mod
if'y the boundaries so as to except any territory that is sus

ceptible of' drainage by the systein of' works.· The canmissioners 

may not include any land that will not be· bei:J.e:fi ted by drainage 
by the preposed system.· Any persons whose lands are susceptible 

of drainage from the same source .may, upon application, have 

their lands included in the district.· 

ORGANIZATION--Officers 

Sec. 5. Supervisors: If' it appear to the county commissioners 
that the proposed drain is necessary or useful f'or the dra:lriage 
of' lands for agricultur;u or sanitary purposes, or condu!live to 

the public health, welf'are, and convenience, they so find. 
They then appoint three competent. persons to be a board of su

pervisors f'or· the district, who have tems of office from one to 
three years respectively.· ·It is the duty of' these supervi

sors to lay out and construct the proposed work, and to levy a 
tax theref'or upon the lands in the district, subject. to the 
approval of the coiiDnissioners. If the lands .are in more than 
one county, not more than. tivo members of the board of' supervi
sors may be chosen from one county. If the board of' co!IDnission
ers f'ind that the establishment and creation of such drainage 
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district will .be of ibeBef"i.t, •then within 10 .days, they :pro

claim such district as. created .and .;publish their procl.emation 

for 10 days ·by postil.ng ·or ;pubUcaUon m a newspaper printed :1n 

the English l~.e .Qld having ·a general eireul.atioo within 
the county or counties. ~e f'orm of notice is set GUt in the 
statute. 

The statute declar-es that upon the entry of tbis procl81118.tion 

of record tbe district is organized .as a drainage district by 
the ruune mentioned in the .petition, and with bouildaries as 
f'iKed by the board of s~~pe1'V1sors, and becomes a body corporate 

with perpetmll sucession and the general rights of' corporations. 
The board of supervisors constitutes tile corporate authority of 

the drainage district and excercises all of its functions. The 

order of the cotmty COIIII!Iissioners is final and conclusive. 

Sees. 6. and 7. Appeal: No action shall be maintained affect
ing the validity of the orga.nization nnless it is commenced 

within 60 days after the entering of the order declaring the 

district to be organized. A copy of' such order must be :Immedi

ately f'iled in the of'fice of' the county recorder of' each cOI.Dlty 
and be f'orwarded to the county clerk of each county in wb:l.ch 

any portion of' the district may be situated. The county com

missioners of' lillY county may not allow another district to be 
formed including any of the same lands, except with the consent 
of the board of supervisors. The organization is complete f'rom 

and after the date of f'iling the order. sec. 7: Af'ter the dis
trict has been established by proclamation and the supervisors 
have been duly appointed, they subscribe to an official oath to 

faithfully discharge the duties of their office and to render a 

true accmmt to the county commissioners by whom they were ap
pointed, which oath is filed with the county clerk. They also 

execute official bond in an amount fixed by the county commis
sioners. 

Sees. ·15, 22, and 26. Report of supervisors: The board of 
supervisors, after its examination of the district as elsewhere 

provided, make a report of its findings to the board of county 
commissioners. If the supervisors find, even though the dis

trict has been formally proclaimed, that the costs of construc
tion and maintenance and damages are more than equal to the 

benefits that· may accrue, they shall so report and proceedings 
will be dismissed at the cost of the petitioners. But if the ,, 
supervisors find that the behefi ts will exceed the cost, they 

so report and the county .commissioners enter an order confirming 

their report. The board of supervisors thereupon proceeds with 
construction of the proposed works. Sec. 22: The supervisors, 

at least once a year and as often as the county commissioners 
require, must report to the commissioners all work done and all 

money .collected and the manner in which the same has been ex
pended. Upon the filing of this report the commissiOners set 

the time and place for a hearing thereon, and give at least 10 

days' notice by posting or publication. At the hearing the 
commissioners consider the report of the supervisors and all 
objections thereto, and may require evidence to be produced by· 
the supervisors in support of the report. If the report is 
found correct, it is confirmed by the commissioners. Upon fail
ure of the supervisors to make report, they may on application 
of any interested party, be removed by the commissioners. Sec. 

26: The county commissioners may at any time for cause remove 
any supervisor and fill the vacancy. 

ORGANIZATION--Powers 

Sec. 8. Engineer-Bylaws: Within 30 days after their quali
fication, the supervisors organize as a board and elect a pres
ident, secretary, and treasurer from their number. They appoint 
a competent drainage engineer. They have power to adopt a code 
of bylaws governing the affairs of the district as a corporation, 

and regulating the use of the drainage system. They also have 
power to make all necessary contracts, or enter into contract 

with the state or Federal govermnent, and to employ such agents 

and assistants as may be required. 
The supervisors or their agents and employees have the right 

to enter upon any lands to make surveys, and may locate neces
sary works on any lands that may be deemed best for such loca

tion. They also have the right· to acquire on behalf of the 

district, by purchase or condemnation, all lands and other prop

erty necessary for the construction and maintenance of the im
provement. The value of the land or other property taken for 

use ~f the district will be determined by ar9itration if possi
ble, the arbiters to be selected in the usual manner. But if 
the owner of such lands will not consent to· arbitration, then 
the supervisors have the power to acquire such land by condem
nation. In condemnation proceedings, supervisors act in the 

corporate name of the district under the provisions of the law 

of eminent domain. The act grants right-of-way without cost 

across any land owned by the state. 
Sec. 1~. Plan: Immediately after their appointment, the board 

of supervisors examine all lands proposed to be drained or pro
tected and all land over which the proposed works ' are to be 

constructed. They determine (1) whether the location, route, 

and termiri.i of the proposed work are in all respects proper and 

feasible; (2) the probable cost of the work proposed, including 
incidental expense and cost of the proceedings; (3) the probable 
annual cost of maintenance; (4) what lands will be injured by 
the proposed work, and the probable aggregate amount of all 
damages; (5) what lands will be benefited by the proposed work, 

and whether the aggregate amount of benefits will equal or ex

.ceed the cost of construction including incidental expenses, 

damages, and costs of the proceeding; and (6) whether the pro
posed district will embrace all the lands that may be damaged 
or benefited and what additional lands will be so affected. 

Sec. l~a. Irrigated lands: In the event that damages are 
claimed as the result of the drainage of sub-irrigated lands 

that have no, or inadequate, water supply for surface irriga

tion, the supervisors may elect to furnish such surface water 
supply in lieu of paying cash damages, and for such purpose may 

appropriate sufficient waters· developed by drainage, ·condemn 
the necessary rights of way, and construct the necessary works 
to divert the water to such lands. 

Sec. 23. Entry on lands: The use of any canal or ditch cre
ated under the provisions of this act is deemed a public use 

and for the public benefit. The supervisors may go upon the 
land lying within the district for the purpose of examining it 
and making surveys, and after the organization of the district 

and payment or tender of the compensation allowed for damages 
they may go upon the lands with their equipment for the purpose 

of construction, and may forever thereafter enter upon said 
lands for the purposes of maintenance and re'J>air. 

Sec. 29. Highways: Supervisors have the right to use any 
part of the right-of-way of any pubiic highway for the purposes 

of the district; provided, they may not permanently impair any 

highway for public use. If the construction of the d:l'strict 

works benefit a highway or a railroad, the supervisors may as
sess the benefits. 

Sec. 31. Waterways: The word "ditch" is held to include any 
drain or water course, and a petition for any drainage district 

is held to include lillY laterals or branches, whether open or 
tile, or any natural watercourse into which the drainage may 
enter for the purpose of outlet, whether the watercourse is 
situated in or outside of the district. To obtain complete 

drainage within the district, supervisors are vested with power 
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to widen or to straighten or enlarge any ,watercourse or remove 
any obstruction therefrom, whether in or outside of the dis

trict. When neeessary, they may straighten such watercourse by 
cutting new channels upon other lands, but the value of any 
land used is to be paid in the same manner as in the exercise 
of the right of eminent domain. The expenses of such work are 
paid from assessments upon the lands within the district. 

FINANCING--Assessments 

Sec. 1.6. Benefits and damages: The board of supervisors, as 
soon as may be, view each tract of land within the district and 
carefully consider all the damages and benefits that it will 
receive from the construction and maintenance of the drainage 
system. They assess each tract in accordance with the benefits 
to be received, making proper allowance for damage if there be 
any. After the assessment is made, the secretary of the super
visors transmits it to the board of ..commissioners, who within 
15 days give notice by mail to each owner stating amount of 
benefits assessed upon his land and the time and place where 
they will hold a hearing on the report of the supervisors and 
will meet as a board of equalization of benefits. After such 
equilization hearing the assessments immediately attach and be
come a lien upon the lands. The board of supervisors, before 
the first Monday in February of each year, prepares a statement 

FINANCING-Bonds 

Sec. 32. Bonds-Election: Whenever the l:>c>ard of supervisors 
deem it expedient, for the purpose of constructing drains or 
.other improvements they may issue bonds of the district to run 
not more than 20 years and to bear interest at a rate not ex
ceeding 6 percent, to be called drainage district bonds. Such 
bonds may not be sold for less than 90 percent of their par 
value, and· the proceeds may be used for no other purpose than 
paying the cost of construction, expenses of organization and 
administration, and interest; provided, that before such bonds 
are issued they must be authorized by vote of t~e freeholders 
at a special election called by the county commissioners on re
quest of the supervisors. The election must be held in the 
district, and after due notice. No person may vote at the 
elect ton unless he be a freeholder in the district, and none 
may have more than one vote regardless of the amount of land he 
owns. Persons natural or artificial, whether resident or not, 
are entitled to vote, and may vote in person or by proxy. The 
commissioners appoint the judges of election and conduct it, as 
nearly as practicab],e, in accordance with the general laws of 
the State. The commissioners c:anvass the vote, and if it appear 
that a majority be in favor, they declare that the bonds shall 
be issued. Any property owner may pay the full amount of the 
benefits assessed against his property before bonds are issued 

and estimate of the amount of money to be raised by taxation and receive a receipt in full. Payments in full are made to 

within the district for the purpose of constructing the works 
and maintaining them, paying district warrants, interest upon 
bonded indebtedness, and for creating a sinking fund to redeem 
the bonds. To the sum so computed they add 15 percent to pro
vide for incidentals and possible delinquencies, and certify 
the entire amount to the county assessor of the county or of 

each county in which the district is situated. It is the duty 
of the assessor to levy the entire amount against all of the 
lands in the district in proportion to the equalized assessment 
of benefits, and the taxes so levied are placed on the regular 
assessment rolls as separate i terns and are collected at the 

same time and in the. same manner as state and county taxes. 
The county treasurer pays over such drainage taxes to the 
treasurer of the board of supervisors. 

Sees. 17 and 18. Lien: All drainage taxes levied and assessed 
attach and become a lien on the real property on the day upon 
which the tax is levied. Sec. 18: At the time of computing the 
tax, the county auditor places upon the assessment roll the 
drainage taxes of the several districts in his county as certi
fied by the board of supervisors. 

Sec. 21 • Warrants: Supervisors have no power to incur any 

debt by issuing bonds or otherwise in excess of the express 
provisions of this act, and such debt if so incurred becomes 
absolutely void unless it be for the purpose of organization. 
The board of supervisors may, however, before the collection of 
the first annual tax, issue warrants of the district, bearing 
interest at not to exceed 7 percent. Exception is made also 
where money has been loaned to the district and actually ex
pended by the supervisors for the benefit of the district, and 
in cases of grea_t necessity or emergency. When emergency 
arises, the supervisors may apply to the state board of finance 
for permission to make a tempOrary loan to meet it. Any indebt

edness of this kind is in no sense the personal obligation of 

the supervisors, but it constitutes a li-en upon the lands in 
the district. The limit of any fund for this purpose is an 
amount equivalent to an 'average of $1.50 per acre throughout 
the district. It is the duty of the supervisors, in the prepa- · 
ration of the next annual budget' to make provision . for the 
payment of all warrants. (As'amended, Statutes of.1927, p. 33.) 

the county treasurer, who enters them upon the tax lists and 
furnishes the county clerk with duplicate receipts showing all 
assessments so paid. The terms and times of payment of the 
bonds are fixed by the board of commissioners. The bonds of 
the district must be numbered by the supervisors and recorded 
by the county clerk, and the record must show specifically the 
lands embraced in the district upon which the tax has not been 
paid in full. Each bond must show.on-its face that it is to be 
paid only by a tax assessed and collected on lands within the 
district designated, and no tax may be collected for the pay
ment of said bonds or interest from any property outside of the 
district. In no case may the amount of the bonds exceed the 
benefits assessed. 

Sec. 33. Lien: Whenever any drainage district bonds are 
issued; they constitute a lien upon all of the lands and im

provements within the boundaries of the district, and the board 
of supervisors must levy a tax sufficient to pay the annual 
interest charge and in addition to build up a sinking fund that 
will ultimately liquidate and redeem said bonds. 

CONSTRUCT.ION 

Sec. 20. Plan: After adopting a plan for the drainage works, 
the supervisors _give notice by publication, calling for bids 
for construction. The notice states that the plans and speci
fications may be seen in the office of the supervisors, and that 
sealed proposals will be received and contracts awarded to the 
lowest responsible bidder. The bids are opened in public, and 
the supervisors let the ·work as a whole or in portions to the 
lowest responsible bidder or bidders. They may reject all bids 
and cause the necessary work to be done by contract approVed by 
the supervisors and ratified by the county commissioners. All 
contractors must enter into bond for .50 percent of the contract 
price, conditioned for faithful performance. Supervisors may 
not be interested directly or indirectly in any contract. 

NEW MEXICO. 
[New Hextco Comptled Statutes, 1929; Supplement 1938; 

and Sesston Laws (Chapter 40, sees. 101 to 5041] 

ORGANIZATION--Petition 

·sec. IJ0-101. Jurisdiction: The district court of any county 

in which a portion of lands sought to be included in a drainage 
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district are &lituated has jurisdiction to establish the dis
trict upon proper pe ti ti on therefor. The petition must be 
signed by 25 percent of the adult owners of the lands to be in
cluded, who own at least one-fourth of tne total in the dis
trict. The pet;ition may l;le for the construction of drains or 
ditcbes, for the acquisition by purchase or otherwise of drains 
already constructed, for construction of outlets, or for the 
maintenance and repair of drains. 

Sees. ~0-102 and ~o-103. Petition: The petition must set 
forth the name of the district; a description of the necessity 
for tne work; a general description of the works theretofore 
constructed and of the land to be included in the proposed dis
trict; ·the names of the owners where known; and, if the purpose 
is for eril,a,rgement and maintenance of drairis already .construct
ed, there must be a general description of such drains. The 
prayer of the petition is for the organization of a district and 
the appointment of comm:i,ssioners t0. manage and control the same. 
(L. 1921, ch. 166.) 'The court will at any time permit the amend

ment of the petition in form and substance to conform to the 
facts if the facts justify the organization of a district. 
Sec. 40-103: The territory to be inclUded in the district need 

not be contigUous, provided that agricultural interests will be 
promoted.by drainage of each part thereof and the benefits from 
the proposed work in each part will exceed the costs, and if the 

court shall be satisfied that the work can be more cheaply con
structed in ·a single district. 

Sees. ~0-10~ to ~0-116. Hearing: The court fixes a hearing 
on the petition after 20 days' notice by posting, personal ser
vice, and pubiication. Nol'lresidents are notified by mail. The 
notice states generally the contents of the petition, and inter
ested parties may object to the form, the number of signers, 
the sufficiency of notice, the constitutionality of the law, or 

the jurisdiction of the court. 

ORGANIZATION--Officers 

Sees. ~0-117 to ~0-119. Election: If it appears that the 

and gives notice to all interested parties by publication, 
describing the lands included in the commissioners' report that 
have not been mentioned in the petition. Interested parties 
may remonstrate at the hearing against any part of the report, 

·such remonstrance to be in writing under oath. When land has 
been added to the district by the commissioners' report, the 
owners thereof must be personally served with notice of the 
hearing. The court tries the issues raised without a jury, and 
if it finds for the remonstrants or that the benefits to be 
derived will not equal or exceed the costs, damages., and prelim
inary expenses, the petition is dismissed at the cost of the 
petitioners. If the court finds that the benefits will exceed 
the damages and costs and that agricultural interests will be 
promoted, it makes that finding in writing and enters an order 
confirming the reporc and directing the commissioners to proceed 
with the wor.k. The findings are final and conclusive in the 
absence of appeal to the Supreme Court within 30 days. Upon 
the entering of the order of confir111ation, the drainage district 
thereby becomes organized by the name mentioned in tne petition 
with the boundaries fixed by tile order and is a body corporate 
with perpetual succession. The col!llDiasioners of the district 
become the corporate authority and exercise all of tne functions 
of a corporation. 

Sec. ~0-186. Eminent d0111ain: Any person, firm, corpora.tion, 

or association may .exercise the right of ellinent domain to 
acquire ·lands for rights-or-way for the construction, 11.ainte-: 
nance, and operation of a drainage ditch, a.nd such ditch shall 
be located so .as do the ·least damage to private property 
consistent with proper use and construction. Such land and 

rights-of-way must be acquired in the lll8Il!ler provided by law. 

FINANCING--Assessments 

Sees. ~0-1~~ and .~o-1~5. Assessment of benefits: After the 
~onfirmation of the preliminary report, the drainage commission
ers employ an engineer to make surveys, lay out the proposed 

. works, and furnish maps, profiles, plans,. !illd specifications. 

petition. is in due form, the court certifies that fact to the After completion of the engineer's work, the commissioners· 
. board. of county commissioners of each county affected and the · report in· wri:ting to the court whether the route is feasible; 
commissioners call an· election within 30 days to elect drainage what land must be brought into the district, and the owners 
commissioners for t~e district. The election is held in con- thereof; what land within tne district will be damaged, and the 
formity with the general election laws of the state. All amount of damage; and tne land that will be benefited·by the 
resident freeholders who are owners of land in the district proposed work. They assess against all lands the benefits that 
and who are qualified electors under state laws are entitled will be der.ived. They .estimate the total cost of the work, 
to vote. After the first election ther~ is a regular election including expenses of organization and damages to land both 
of commissioners every second year on the first Monday in Qe- within and ·without the district. They report the amount that 
cember., Vacancies are filled by the district court. The re- should be assessed against every particular tract or corpora
moval of a c'ommissioner from the county or counties in which U.on, and if any land or corporation will derive special bene

the districtds situated renders his ·office vacant. The com- fi'ts from the whole or any part of the work, the colllDiissioners 

missioners are at all times under the control and direction 
of the district·court. 

Sees. ~0-133 to ~o-1~3. Pra. un1nary report of COIIII!Iissioners: 
The CODIIIissioners organize by electing a president and a sec
retary.from their own number: They personally examine the land 
in the proposed d:l,strict, and make a prelim:j.nary report to the 
court showing whether the proposed work is necessary and will 
be a public utiiity, whether it promotes agricultural interests, 
whether there are lands described in the petition that would 
not l;le benefited, and whethei' the total benefits will exceed the 
costs, d8Jliages, and preliminary expenses. The collllllissioners 
fix the boundaries in their report, but such·boundaries may not 

'be so changed ·as to deprive the court of jurisdiction. If the 
work as proposed in the petition is not feasible, the commis
sioners may suggest and report another ·plan to the court. 

Upon- the filing of the . preliminary report of the commission
ers, the court fixes the time and place for a hearing thereon 

assess the same. This applies to railroads, private· corpora

tions, towns, cities, villages, and other drainage districts. 
The cost of construction ·that is not thus specially assessed 
is apportioned by the commissioners against the remainder of 
the land in proportion to the benefits' 

Sees. ~0-1~8 to ·~0-159. Hearing on assess•ents: Upon the 
filing of the drainage commissioners' report, the court fixes 
the time and place of the hearing thereon, and notice as given 
by publication for three weeks in each county and by serving a 
copy of the notice on each person or corporation who will be 
assessed or whose lands will be included in the district. In

terested parties may remonstrate against the .confirmation of 
the report, which may be referred back to the commissioners for 

modification or amendment if necessary. If there be no remon
strance or if the finding of the court is in favor of the val

idity of the proceeding, the court confirms the report and such 
order of confirmation is final and conclusive in the absence of 
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appeal to the Supreme Court within 30 days. The order of con
firmation may be revised or modified by the court at any subse
quent term upon notice to parties adversely affected. At any 
time prior to fue order confirming fue report, or thereafter, 
the court may permit the drainage commissioners to file a sup-
plemental report or amend fue original report. 

Sec. ~0-159. Installments--Lien: At the time of confirmation 
of fue assessments the court may order them paid in not more 
than 15 installments, in such amounts and at such times as will 
be convenient for the accomplishment of the work or the payment 
of· notes and bonds that the court may grant authority to issue. 
The court may fix the date on which the first installment will 
become due, not more than 5 years after the date of the order. 
Installments bear interest at 8 percent from the date of the 
order. Unless otherwise provided by the order, assessments for 
construction and interest thereon become a lien upon the land 
until paid. Any landowner may within 30 days pay the assess
ments in cash and thereby relieve his land from the lien. 

Sees. ~0-165 to ~0-168. Additional assessments: If the first 
assessment be insufficient to complete the work or to pay the 
interest on the lawful indebtedness of the district, additional 
assessments on the lands and corporations, apportioned upon fue 
last confirmed assessment of benefits, maybe made by the drain-
age commissioners upon order of the court, without notice, and 
such assessments may be made payable in installments and col
lected in the same manner as the original assessment. 

Sees. ~0-17~ to ~0-180. Inclusion of lands: Whenever outside 
lands are receiving benefits from the district by natural or 
artificial connection with its drains, or are damaging lands 
in the district, the commissioners may report such fact to the 
court and ask that such land be brought into the district and 
assessed for the benefits received by it from the drains of the 

district or that they be charged with the damages inflicted. 
If after notice and hearing the court finds the land benefited, 
it issues an order annexing said land and assessing benefits 
against it. This order is final in the absence of appeal to 
the Supreme Court within 30 days. The commissioners than assess 
just and reasonable benefits against such included land and 
such sum as may be just for construction or repair of damages. 

Sec. ~0-~02. Collection of drainage assessments: Thedrainage 
commissioners may at any time certify drainage assessments and 
interest due, to the official whose duty it is to collect county 
and state taxes; and such official must enter the same on the 
tax roll in a separate column and collect the drainage as
sessments in the same manner as state and county taxes are col
lected, except only that personal property and all lands other 
than those against which the assessments were made shall not be 
liable to seizure and sale therefor. 

Sees. ~0-161 to ~0-16~. Maintenance assessments: Assessments 
for repairs and maintenance are due on the first Tuesday in 
September of each year. The commissioners having charge of a 
completed drain file an annual report wi fu the clerk of the 
court having jurisdi~tion, specifying in detail the repairs 
necessary and the sum to be assessed against each tract to pay 
the expense thereof. All such assessments are apportioned on 
the last confirmed assessments of benefits. Within 30 days 
after the filing of the commissioners 1 report the court fixes 

the time for hearing all objections thereto; hears such objec

tions, if any; and determines the amount of the assessments, 

which are then entered on the records of the court,- and a cer-

FINANCING--Bonds 

Sees. ~0-169 to ~0-182. Notes-Bonds-Refunding bond.s: The 
commissioners may borrow money necessary for preliminary ex
penses, and secure the same by notes bearing interest at not 
to exceed 8 percent and running not beyond one year from their 
date. They may further borrow money, not exceeding the amount 
of the assessments outstanding at the time of borrowing, for 
construction or repair of any work authorized or for payment of 
any lawful indebtedness. They may secure payment of loans by 
notes or bonds bearing not to exceed 8 percent interest and 
running not beyond one year after the last installment of the 
assessments on account of which the money is borrowed shall 
fall due. Notes and bonds may not be sold for less than 90 
percent of their face value. They constitute a lien upon fue 
assessments against which issued, for the payment of both prin
cipal and interest. No commissions other than the discount 
provided shall be allowed for the sale of said bonds 7 and they 
are not subject to taxation by the state or any subdivision 
thereof. All sales of bonds must be approved by the court. 
Any surplus from bonds sold for original construction may be 

used to pay maintenance expenses .• 
The court may, upon petition of the commissioners, order the 

issuance of new bonds or notes payable in such longer time as 
the court may deem proper, not to exceed in the aggregate the 
amount of all bonds or notes then outstanding and interest 
thereon. Such new bonds may be used only to take up and cancel 
the obligations of the district. They may not bear more than 
8 percent interest. No bonds or obligation issued by the 
district shall be adversely affected by any subsequent change 
in the assessment of benefits. 

DRAINAGE DISTRICTS ON FEDERAl. 
RECLAMATION PROJECTS 

(LQ/JJs of 1917, ch. 22) 

ORGANIZATION--Petition 

When a majority of the residents owning one-third of a body 
of land within the limits of a Federal reclamation. project 
desire to drain the same, they may propose the organization of 
a drainage district. The district may be formed to cooperate 
with the United States through the construcirlon of drainage 

works necessary to maintain the irrigability of land within 

the district or for the purchase, extension, operation, or 

maintenance of works necessary for that purpose, or for the 

assumption as principal or guarantor of the indebtedness to the 

United States on account of the drainage of such district lands. 
A petition is addressed to the board of county commissioners 

of the county having the largest acreage in the proposed dis
trict. It states the purposes of the district, a gener~ de
scription of its boundaries, its name, and designates a com
mittee of three petitioners to present .it. The petition con
tains a prayer that the board will establish the boundaries 

and submit the question of organization of the district to a 

vote of the qualified electors residing within the proposed 

district. The notice is published for four weeks in both Eng

lish and Spanish, setting the time and place for a hearing on 

the petition. Upon the hearing, if the petition is found to 

be regular in all respects, the commissioners proceed to fix 

and define the boundaries of said district; provided, they may 

not modify the boundaries stated in fue petition so as to change 

tified copy thereof delivered to the commissioners. The com- the objects of the petition or so as to exempt any land sus-

missioners have the right of entry on lands at all times for 
construction and maintenance purposes. A district may condemn 

rights-of-way over lands and railroads to reach a. proper outlet, 

whether they be within or without the district. 

ceptible of being drained by the Sf!Die system; nor shall any 

land which will not be benefited be included if the owner makes 

application for exemption. Contiguous lands not included 'in 
the petition may upon the application of the ~wners thereof be 
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included. \\hen the boundaries have been fixed, the board enters 

an order granting the prayer of the petition, giving the dis

trict a name, and calling an election on the question of whether 
the district shall be organized. They submit the names of one 

or more persons from each division of the district to be voted 
for as directors. 

For the purpose of the election the district is divided into 

a number of divisions determined by the acreage in the proposed 

district as follows: For districts having 25,000 acres or less, 

3 directors; more than 25,000 acres and less than 50,000 acres, 

5 directors; more than 50,000 and less than 75,000 acres, 7 

directors; and 75,000 acres or more, 9 directors. At the elec
tion all resident freeholders who are the owners of land within 

the district and who are qualified electors may vote. 
The directors elected manage and conduct the affairs of the 

district and establish bylaws and regulations for the operation 

the petition that all obligations of every kind have been fully 

paid and the necessity for the continuance of the organization 

no longer exists, the directors, if satisfied with the correct

ness of the showing, give notice by publication of an election 

on the question of dissolution. The directors may not entertain 
such a petition so long as any contract with th'e United States 

remains in force, without the written consent of the Secretary 

of the Interior filed with the county clerk of the county 

wherein the district office is loca.ted. If a majority vote in 

favor of dissolution, the district is declared by the directors 

to be disorganized and the board forwards to each county clerk 

affected a certificate showing the results of the election, 

which certificate is recorded in each county. (Sees. 40-252 to 

40-253.) 

The board of directors must by petition to the district 
court institute special proceedings to have the validity of the 

and maintenance of the system. They may also enter into obli- . organization of the district and all acts of .the directors 
gations or contract with the United States for the construction, 

operation, and maintenance of drainage works, and for the pur
pose ·of fully carrying into effect the purposes of this act 

including the drainage of district lands. In case contracts 

are made with the United Sj;ates, bonds of the district may be 

deposi t~d with the United States at 95 percent of their face 

value to the amount to be paid to the United States under any 

such contract, the interest on such bonds not to exceed 6 per

cent per annum and such interest to be provided for by assess

ment and levy. If the bonds of the district are not so depos
ited, it is the duty of the board of directors to include each 

year, as a part of any levy or assessment provided for by law, 

an amount sufficient to meet all payments accruing under the 
terms of any such contract. (Sec. 40-219.) 

For the construction of drainage works, or the acquisition 

of rights-of-way, or the maintenance of works already .con
·structed, or the assumption of the indebtedness to the United 

States for drainage district lands, or the purpose of paying 

the first year's inte~est on bonds, the board of directors as 

soon as possible estimate the amount necessary to be raised or 

the amount of the indebtedness necessar:y to be assumed and 

forthwith call a special election on the question of whether or 
not bonds shall be issued in the amount determined to be neces

sary. (Sec. 40-223.) 

Should bonds be issued, the principal and interest thereof 

and all payments due or to become due the ensuing year to the 

United States under any contract shall be paid by revenue de-
rived from an annual assessment upon the real property of the 

district, and such real property is liable for assessments for 

such payment. (Sec. 40-224·) 
The board of directors riles with the board of county com

missioners an annual statement of the amount needed ·for the 
ensuing year, and the county assessor enters on the tax rolls 

the names of the owners and a description of the land subject 
to taxa~ion under this act. The county commissio11ers fix the 
rate per acre necessary to be assessed to raise the required 

1\md, and certify this rate to the board of county commissioners 
of each county having land in the district. The treasurer of 
county where the office of the district is located is ex offtcto 
treasurer of the. district, and the o~her county treasurers 
affected remit to the district treasurer monthly the amounts 

collecteP. in their counties. The general revenue laws of the 
state !).re applicabfe to the colle.ction· of drainage taxes. 
(Sees. 40-226 to 40-231.) 

\\hen a majority of the freeholders owning one--third of the 

land shall petition the directors to call a special election. on 

the question of dissolution of the district, setting forth in 

judicially examined; approved, and confirmed. In these pro

ceedings all interested persons may appear and file their ob

jections. 

The final j ).ulgment of the court is res adjudicata, subject 
to appeal . to the Supreme Court within 30 days, in all cases 

arising in connection with the organization of the district and 

the collection of taxes therein. (Sees. 40-254 to 40-258.) 

NORTH CAROLINA 
(North Carolina Code of 1939, Subchapter III, ch. 94) 

DRAINAGE DISTRICTS 

(Subchapters I and II relate to drainage by individuals or 
corporations through intervening lands belonging to othtrs, and 
are not of importance in this synopsis dealing exclusively with 
organized drainage districts in aid of agriculture.) 

ORGANIZATION--Petition 

Sec. 5312. Jurisdiction to establish: The clerk of the su
perior .court of any county has authority to establish levee or 
drainage districts, either wholly or partly located in his 

county. He may locate and establish drainage works or straight

en, widen, or deepen any drain or watercourse, for the purpose 

of reclaiming wet, swamp, or overflowed lands. It is declared 
that the drainage of swamp lands, removing surface water from 
agricultural lands, and the reclaiming of tidal marshes is a 

public use and benefit and conducive to the public health and 

welfare. Drainage districts constitute political subdivisions 

of the state with authority to levy assessments and taxes for 
construction and maintenance. 

See: Sanderlin v. Luken, 152 N . .C. 738; 68 S.E. 225· 
Taylor u. Comrs., 176 N.C. 217; 96 S.E. 1027. 
Leary v. Board, 172 N.C. 25; 89 S.E. 803· 
Oden v. Bell, 185 N.C. 403; 127 ·s.E. 340. 

Sec. 5313. Venue: When the lands proposed to be created into 
a drainage district are in two or more cmmties, the clerk of 
the superior court of either county is authorized to exercise 

the jurisdiction herein conferred, and the venue is in that 
county in which the petition is first filed. The law of special 

proceedings is applicable in this proceeding, and the proceedings 
hereunder may be ex parte or adversary. 

ORGANIZATION--Petition 

Sec. 531~. Petition filed: A petition signed by a majority 
of the resident landowners in a proposed district, or by the 
owners of three--fifths of all of .the lands that will be affected 
or assessed, may be filed in· the office of the clerk of the su
perior court of any county in which a part of the land is situ

ated. (There is a special provision for Rowan, Robeson, and 
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Iredell counties, permitting the petition to be signed by less 
than a majority of the landowners, or by landowners who own 
less than three-fifths of the land, if such petition is first 
approved by the board of county commissioners and the board of 
health of the county in which it is filed.) The petition sets 
out that a body of land in the county and adjoining counties, 
described so as to convey an intelligent idea of the location 
of the land, is subject to overflow or too wet for cultivation 
and that public utility, health, and welfare will be promoted 
by draining the same. The petition also sets out the route and 
termini of the proposed work and its lateral branches. The 
petition must also state whether the proposed drainage is for 
the reclamation of lands or for the improvement of land already 
under cultivation. If a reclamation district is proposed, the 
petition must state that the reclaimed lands would be of a value 
to justify the reclamation. 

Sec. 5315. Bond and summons: Upon t~e filing of an approved 
bond in the sum of $50 per mile of the proposed improvement, 
conditioned to pay costs if the petition is not granted, the 
clerk of the superior court will issue a summons to all of the 
defendant landowners who hav.e not signed the petition. The 
summons.may be served by publication where personal service 
cannot be had. (Dover Lumber Co. v. Bd. of Comrs~, 173 N.C. 

111; 91 s.E. 714.) 
Sec. 53 I 6. Pub 1 icat ion of s.ummons: When it is made to appear 

to the court by affidavit or otherwise that owners of any por
tions of the lands involved are unknown. and cannot be found 
after due diligence, the court will cause the SI.DIIBlons to be 
published for four weeks and to be posted. If no owner appears 
after publication, the court assumes jurisdiction of said land 
to the same, extent as if the true owner were present. If such 
owners appear later in the proceedings, they;may be made parties 
defendant on their own motion and without personal service. 

ORGA.N.IZATION-Officers 

Sec. 5317. Viewers: Upon the return day of the summons the 
clerk appoints a disinterested drainage engineer and two resi
dent freeholders of the county or counties in which the lands 
are situated as a board ·of-viewers to examine the land and make 
a preliminary report thereon·. The engineer is appointed on the 
recommendation of the state geologist and no member of the board 
may own any land within the proposed district. (Bel., of Agric. 
v. Drg. Dist., 177 N.C. 222; 98 S.E. 597.) 

Sec, 5318. Attorney: The petitioners may select an attorney 
to represent them and pros.ecute the proceedi!l!;s; and if they 
fail to agree on such attorney, the clerk of the superior court 
will make the appointment. Any individual may select his own 
attorney in addition. 

Sec. 5320. Viewers' report': The viewers pro.ceed to examine 
the lands mentioned and other lands necessary to properly locate 
the improvement, and may make any modification of the plan· that 
is more feasible. They may make surveys and determine bound
aries, and they report in writing to the clerk within 30 days 
unless the time is extended. The report must spow (1) whether 
the drainage is practicable; (2) whether it will benefit the 
public health or any pub lie highway or be conducive to the 
general welfare; (3). -whether it will benefit the lands sought 
to be benefited; (4) whether a-ll of the lands benefited . are 
included in the district; and (5) whether the district is a 
reclamation district or an· improvement district. (A reclwuation 
district is defined as a district principally for reclaiming 
land not already under cultivation, and an improvement district 

as one organized prin<;ipally for the illiprovement of lands al
ready under cultivation.) 'If it is a reclamation district the 
.viewers- report whether the drainage would be justified by the 

.. 

resulting value of the. reclaimed land. The viewers also file a 
map of the district showing the location of the works and other 
improvements. 

Sees. 5337 and 5339. Drainage commiss loners: After the dis
trict is established, the board appoints a board of three drain
age commissioners. They must first be elected by a majority of 
landowners, in such ma.n~r as the court may prescribe. If any 
one or more of the proposed drainage coDUuissioners does not 
receive the vote of a majority of the landowners, the court 
completes the board by appointment from those voted for in the 
election. Vacancies are filled in like manner. The commission
ers thereupon become a body corporate under the title of "The 
Board of Drainage Commissioners of ___ District" and have the 

usual powers of a corporation. The drainage commissioners elect 
a chairman and vice-chairman, and a secre~y who may or may 
notbe acommissioner. The treasurer of the countyis ex offtcto 
treasurer of the board. In all districts the reme must contain 
the name of the county and a serial number. Sec. 5339: In the 

election of the drainage commis.sioners each landowner is en
titled to cast a number of votes equal to the number of acres 
owned by him and benefited, as appears by the final repcrt of 
the viewers. Each landowner may vote for three persons for 
drainage commissioner. 'If any landowner in any district owns 
an area greater than ore-half of the district, he is permitted 
to elect only two of the drainage commissioners and a separate 
election is held by the minority in area to elect one member. 

(Peoples Loan Etc.·Bank v. King, 212 N.C. 345; 193 S.E. 663.) 
. Sec. 5377. Audit or : The county commissioners of each county 

having one or more drainage districts shall annua'rly ·appoint 
one of. the members of the finance committee of the county, where 
the county has .a finance cominittee, as "auditor for drainage 
districts.• ·If the county has no finance committee, then a 
competent Iierson of sufficient experience is appointed. The 
cotmty c(!DUUissione.rs fix the auditor's compensation, which may 
not exceed $50 per annUli!. 

Sec. 5378: The auiitor examines all the assessment records 
and the records of the treasurer and sheriff or tax collector, 
pertaining to the district, and reports to the board of county 

commissioners. 

ORGANIZATION -Powers 

Sec. 5321. Hearing on viewers' preliminary report: The ·clerk 
considers the preliminary report .of the viewers and determines, 
with the approval of the court, whether the requirements e:t 
benefit and public welfare have been met. If not, the petition 
will be dismissed at the cost of petitioners. (For a recla
mation district, if the report fails to show also that the cost 
of the drainage will be justified by the resulting value of the 
reclaimed land, the petition will be dismissed.) The petition 
may be again instituted by the same or additional landowners 
after six months upon allegations that the conditions have 
changed or that material facts were overlooked. 'If the viewers 
report favorably as to the necessary elements of practicability, 
benetn, and public utility, and the court so finds, then the 
court fixes the day when the petition will be further hearq. 

Sees. 5322 and 5323 .. Notice and further hearing on viewers' 
report: Notice is given, by publication and posting, of the date 
when the court will consider and pass upon the report of the 
viewers, which date may not be less than 15 days after_publica-

: tion and posting •. Sec. 5323:.At the hearing the .court will con
sider and determine any objections that may be offered to the 
viewers' report. If it appears that there are lands that will 
not be affected by the drainage works, they will be excluded by 
the court. If it appears that land not within the proposed dis
trict will be affected by the drainage works, <the boundaries of the 
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district are .changed to include that land and the owners thereof 
are made parties and summoned to appear. After such change in 
boundaries, the sufficiency of the petition must be ·verified to 
.conform to the requirements for the original petition. Bene
ficial modifications and changes in the proposed work may be 
ascertained and made. If necessary, the petition is referred 
back to the 'viewers for further report. The above facts having 

been determined to the satisfaction of the .court and the bounda
ries fixed, the court will declare the establishment of the 
district, which will be designated by a name and number. If 
excluded lands are so situated as to be necessarily within the 
boundaries of the district, that fact does not prevent the es

tablishment of the district and those lands are not assessed. 
The district may, however, acquire rights-of-way across them. 
The court w~ll further determine, if it is a reclamation dis
trict, whether the increased ·value of the particular land will 
justify the expense of reclamation. 

See: Oneal v. Mann, 193 N.C. 153; 136 S.E. 379. 
Shelton v. White, 163 N.C. 9.0; 79 S.E. 427. 
Drg. Comrs. v. Eastern Home Assn., 165 N.C. 697; 1::!1 S.E. 947. 

Sec. 532ij. Appeals: /my person owning land within the district 
who thinks he will not be benefited and should not be included 
within . the district may appeal to the superior .court of the 

. county in term time by filing a bond to pay costs should the 
appeal be decided against him. 

Sec. 5325. Condemnation of land: If it be necessary to acquire 

rights-of-way or an outlet over lands not affected by drainage, 
and it .cannot be acquired by purchase, then the right of eminent 

per acre, to the end that such assessments will realize the re
quired costs as estimated. The ·viewers, including the engineer, 
are not required to enter on their duties until this sum of 
money is paid in .cash to the .clerk of court, where it is re
tained in a court fund. Unless all assessments are paid within 
a time fixed by ·the court, no further proceedings will be had 
but the petition will be dismissed at the cost of the petition
ers; money already .collected will be returned pro rata after pay
ing whatever expense has already been incurred. /my petitioner 
has the privilege of making up the deficiency arising from the 
delinquency of other petitioners. 

After the drainage district is established and the board of 
drainage commissioners appointed, the board shall refund to each 
petitioner the amount so paid by him out of the first money 
.coming into the hands of the board from the sale of bonds or 

otherwise, and the sum so refunded is included in ascertaining 
the total .cost of the improvement. 

Sec. 5328. Assessment of damages: The engineer and viewers 

assess the damages .caused by construction of the improvement, 
and any other legal damages sustained. Damages are considered 
separate and apart from benefits. because of the proposed works, 
and must be paid by the board of drainage commissioners when 
funds come into their hands • 

See: Spencer v. Wills, 179 N.C. 175; 102 S.E. 27~. 
Sawyer v. Drg. Dist., 179 N.C. 182; 102 S.E. 273. 
Lumber Co. v. Drg. Comrs.:, 174 N.C. 647; 94 S.E. 457. 

Sec. 5329. Classification of lands: The engineer and ·viewers 
personally 'View the lands and classify them according to the 

domain is .conferred and the land may be .condemned. The pro- benefits that they will receive from the construction of the 
cedure is substantially the same as for condemnations of rights
of-way of railroads. The damages awarded must be paid by the 
board of drainage commissioners out of the first funds received 
by them from.bonds or otherwise. 

Sees. 5326 and 5327. Complete survey: After the district is 

established the .court refers the ·viewers' report back to them 
for a complete survey, plans, and specifications, and fixes the 
time when they shall again report, but not more than 60 days 

. ' ' 

later. Sec. 5327: The engineer and 'Viewers enter upon the lands 
and make a complete survey of the main and lateral drains, mark
ing same substantially on the ground. All details are shown on 
maps and plats with levels and profiles. Bench marks are es
tablished on permanent objects along the route of the works, and 

works. In the case of a drainage district, the degree of wet
ness of the land, its proximity to the ditch or a natural outlet, 
and the fertility of the soil shall be .considered in determining 
the amount of the benefits the land will receive. There are 
five classes designated, A to E, A being the highest. Holdings 
of any one landowner need not be all in one class, but the 
number of .acres in each class is ascertained though its bounda
ries need not be marked on the ground or upon the map. The 
total number of acres owned by one person in each .class and the 
total number of acres benefited must be determined. The total 
acreage in each class in the district is reported in tabular 
form. The s.cale of assessment is in the ratio of 5--4-3-2--1; 

that is, as often as fi'Ve mills per acre is assessed against 

their elevations recorded. All .channels are .cross-sectioned so the land in .class A, four mills per acre is assessed against 
as to .compute the difference in .cubic yardage of exca'Vation that 
would be sa:ved by the use of such channels. The location of 

.class B, and so on. This forms the basis of assessment of lands 

for drainage purposes. Lands may be included that are not bene-
highways and towns must be shown on the map. The cubic yards fited for agricultural crop production but will recei'Ve benefit 
of excavation required for each mile must also be shown on the 
map. The 'Viewers prepare an estimate of the .cost of the entire 

improvement and any other work required to be done. 

Sec. 5373. Subdistricts: Subdistricts may be formed by land

owners within a district in the same manner as the main district 
was formed. They ha:ve the right to use the ditches of the main 
district tor outlets. Formation of a subdistrict does not re
lie'Ve the land from the assessments of the main district nor 

gi'Ve it any claim on the funds of the main district. 

FINANCING--Assessments 

Sec. 5319. Pre I iminary expense: The clerk of the superior 
.court ·makes an estimate of the aggregate expense of the ·viewers, 
attorney, and engineer, and .court .costs, embracing the period 

of the survey up to the establishment of the drainage district 

and the election of the drainage .commissioners. He then es ti
mates, without survey, the acreage owned or represented by the 
petitioners, and assesses each acre so represented a le'Vel rate 

in health .conditions. These lands may be assessed without 

regard to the ratio and at such sum per acre as will fairly rep

resent the benefit. Village and town lots requiring drainage 1118.Y 
be included and assessed without regard to the ratio, at a higher 

rate per acre by reason of the greater benefit. If the streets 

of a corporation are benefited, the .corporation may be assessed 

in proportion to the benefit, and the assessment is a liability 
against the .corporation and may be enforced. (Mitchen v. Drg. 
Comrs.:, 182 N.C. 511; 109 S.E. 551.) 

Sees. 5331 to 5333. Final report-Hearing: If the court finds 
the final report in due form and in accordance with law, it will 
confirm the same. When the report is accepted by the court, a 
date not less than 20 days thereafter is fixed for a fina;L hear
ing thereon and notice is gi'Ven by publication and posting. 4 
.copy of the report is filed with the .clerk of the superior 

court for public inspection. Sec. 5332: /my landowner may object 
in writing to the report of the ·viewers. The court will .care
fully review the report and all objections, and make any changes 
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that may he necessary to render substantial justice to all of 

the landowners. If the court is of the opinion that the costs, 

damages, and expenses are not greater than the benefits to be 

districts are created for public use and are political subdivi

sions of the state. 

Sec. 5361. lien-Collection-Sale of land: The assessments 
derived, it will confirm the report. .Finding the contrary, the constitute a first and paramount lien, second only to state and 
court will dismiss the petition at the .cost of the petitioners; 
provided, the state geological and economic survey may remit to 

the petitioners the costs expended by the board on account of 

the engineer and his assistants. Sec. 5333: Any aggrieved party 
may appeal within 10 days to the superior court in term time. 

The appeal is solely on the exceptions filed and no additional 
exceptions may be considered. Appeals have precedence in con

sideration and trial by the court. 

Sees. 5351 and 5352. Assessment--Bond issue: After .classifi
cation of the land, and after the ratio of assessment of the 

different classes has been confirmed by the court, the drainage 
commissioners ascertain the total cost of the improvement, in

cluding damages, incidental expenses,_ and an amount sufficient 

to pay the necessary maintenance cost for a period of three 
years after· completion not exceeding 10 percent of the estimated 

actual cost of construction or the contract price if contract 

has been awarded. After deducting ther€from any special as
sessments made against any railroad or highway, they .certify 

the total cost so ascertained to the clerk of the superior 
court. The certificate is forthwith recorded in the "drainage 

record" kept by the clerk and is open to inspection of any land

owner. Sec. 5352! If the total .cost of the improvement is less 
than 25 cents per acre on all the land in the district, the 

drainage commissioners forthwith_ assess the land in accordance 
with their classification and collect such assessment in one 

installment. If the· total cost exceeds an average of 25 cents 

per acre on the land in the district·, the drainage .commissioners 

give notice by publication and posting that they propose to 

issue bonds for the payment of the total .cost of the improvement. 
Any landowner not wanting to pay interest on the ·bonds may pay 

the county treasurer within 15 days the full ainount for which 
his land is liable, and have such land released from the lia
bility to be assessed for the improvement. But such land 

continues liable for future maintenance assessments and for 

additional assessments. 

See: Drg. Comrs. ·v. Davis, '182 N.c. 140; 108 S.E. 006. 
Taylor ·v. Comrs., 176 N.C. 217; 96 S.E. 1027. 
Va.-Carolina Jt. Stk. Land Bk. ·v. Watt, 2D7 N.C. 577; 177 

·s.E. 228. 
Mitchem ·v. Drg. Comrs., 182 N • .C. 511; 109 s. E. 551. 

Sec. 5360. Assessment roll: The drainage .commissioners prepare 

an assessment roll or drainage tax list giving the name of the. 
owner, a brief description of the land, and the amount assessed 

against it. The first assessment roll is due on the first 

Monday in September following the. date of the bonds and provides 

for interest on the bonds for one year. Tne second assessment 

roll is the same. Annual assessment ·rolls thereafter provide 

for interest for one year on the issue of bonds outstanding, 

and for the installment due on the principal; this continues 

until the whole of the principal and interest is paid. The as
sessment roll must inClude 10 percen·t additional as provided in ' 

section 5355. (See Financing Bonds,) The amount assessed 

against the ·various tracts of land must be in accordance. with 

benefits received as shown by the classification and ratio of 

assessment made by the ·viewers. One copy of the roll is de

livered to the sheriff or tax collector after the .clerk of the 

superior court has appended thereto an order directing the 

collection of such assessments, and thereupon the assessments 

have the force and effect of a judgment, as in the case of 

county and state taxes. The statute again declares that drainage 

county taxes, and are to be used for the payment of bonds as 
they become due and interest thereon. Assessments are collected 

in the same manner and by the same officers as state and county 
taxes. They become delinquent on the 31st of December, and it 
is the duty of the sheriff or tax collector to sell the land so 

delinquent. No order from any court for sale or resale is re
quired. The existing general tax law has ·application in the 
redemption of land so sold, and in all other respects except as 
to the time of the sale of the land. The existing law as to 

collection of state and county taxes applies to drainage assess
ments. 

See: Bd. Drg. Comrs. v. Lafayette Southside Bank, 27 Fed. (2d) 
286. 

Pate ·v. Banks, 178 N.c. 139; 100 S.E. 251. 
Comrs. ·v. Lewis, 174 N.C. 528; 94 S.E. 8. 
Drg. Comrs. ·v. Eastern Horne etc., 165 N.c. 697; 81 B.E. 947. 

Sec. 5362. lien on land only: Only the land assessed for the 

drainage proceeding is liable for drainage taxes or assessments, 
and no other property of the landowner may be sold for the drain
age tax or assessment; provided, this section does not apply to 

any drainage bonds sold and delivered prior to the ratification 
hereof or to any litigation pending. (L. 1919, ch. 282; L. 1927, 

ch. 139.) 
Sec. 5370. Conveyance of land: The statute provides that the 

boundaries of the district and the classification and assessment 

of the lands therein shall remain as of the time when the 

district was .established, and no .conveyance or dsvise shall 
affect the status or liability of the land except as provided in 

the statute. Provision is then made for .cortveyance before final 

report and confirmation, and the method whereby the new holder 

of title becomes a party to the proceeding is set out in the 
statute. Conveyances after the district is established are 
accomplished by elaborate pro·visions, the ultimate r13sult 

being that no amendment of the assessment roll shall be ·valid 
unless the number of acres and the classification assessed 

against the new owners shall equal the area and classification 
"as it appears in the original assessment roll. (L. 1917, ch • 

152; L. 1919, ch. 208.) 

Sec. 5372. Modification of assessments: (1) Wl!ere the court 
has confirmed an ·assessment which is subsequently modified by a 
court of superior jurisdiction and for some reason .cannot be 
.collected, the drainage commissioners have power to modify the 

assessments originally .confirmed to .conform 'to. the superior 

judgment, and to .cover the deficit by a relsvy on the lands 
benefited in the same ratio as the .original· assessment was made. 
(2) When land is sold £or assessments, the proceeds are paid to 

the county treasurer and by him used to pay .current and future 

assessments so far as the funds may be sufficient. When the fund 
is exhausted, the treasurer gives written notice to the drain
age .commissioners and to tl'ie .clerk of the ·superior .court. The 

drainage commissioners institute an irtvestigation to determine 
the market ·value of such land, and if they find it is not equal 
to all future annual assessments to cover its share of install
ments on outstanding bonds and int~rest, they, with tile approval 
of the clerk, make new reassessment rolls on the remaining lands 

in the district and increase them sufficiently to equal the 
deficit .c·rea:ted; and the new rolls .constitute the future rolls 
until changed according to law. The land sold .continues on the 

assessment roll in the name. of the new owner, but reassessed 

upon the new basis; so long as it has sufficient market ·value 

out of which to .collect the annual drainage taxes. When the 
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land ceases to have sufficient value or is abandoned by the 

person claiming title thereto, the commissioners may drop it 

from the assessment roll, with the approval of the clerk of the 

superior court.· The lands may be restored to the assessment 

ron· at any time in the same manner. (3) If the fund in the 

hands of the county treasurer at any time becomes more than 
sufficient to pay annual installments of principal and interest, 
or the annual cost of maintenance, or both, the surplus is held 

by the treasurer for future disbursement for other purposes as 

provided herein or subject to the order of the drainage commis
sioners.· (Foil v. Board, 192 N.C.: 652; 135 S.E. 781.) (4) If 

for unforseen reasons or unavoidable caus~s, or default of the 
contractor without sufficient recovery on his bond, it becomes 

necessary to raise more money to complete the plan, th~ drainage 

commissioners with the approval of the court clerk prepare new 
·assessment rolls upon all of the lands~ the district upon the 

original basis of classification of benefits, and increase the 

assessment in sufficient sum to equal the deficit. These remain 
the new assessment rolls until changed according to law. (5) If 
for any of the causes above recited a sUm of money greater than 

the proceeds of bonds becomes necessary to complete the system, 
and the drainage commissioners determine· that the amount is 
greater. than can be realized from the collection of one annual 
assessment without imposing uridue burden upon the land, or if 

it is advisable to raise the money more expeditiously, additional 

bonds may be issued in such aggregate sum a5 may be necessary. 
(6) The method of issuing additional bonds is for the drainage 
commissioners to file their petition with the clerk of the 

superior court, setting forth all the facts, whereupon the court 

will issue notice to the landowners to appear on a day certain, 
no.t less than 20 days thereafter, and show cause why the addi

tional bonds should not be authorized. Personal service of this 

notice is required, where possible; otherwise, service is in the 
manner authorized by law.· At the hearing the court hears the 
petition and answe~s, and if it :finds the allegations are true 

and the issuance bf the bonds advisable, it authorizes same by 
appropriate order. Any landowner may appeal, and on the appeal 

only the issues raised in the answer may be considered. After 
the court has ordered the bonds issued, the proceeding is the 
same as in the establishment of a district, The additional bonds 

may not exc.eed 25 percent of the total amount originally issued. 

They bear 6 percent interest, and may be made payable in 10 in
stallments or less as recommended by the drainage board and 

approved by the court. 

Sees. 5373-i to 5373-~. Adjustment of delinquent assessments: 
The drainage board may, in connection with the issuance of re

funding.bonds, when the bonds so refunded constitute all of the 

bonds of the district for which assessments have been made, ad

just the uncollected delinquent installments of assessments for 
the payment of principal and interest on the bonds so refunded, 
before said bonds are refunded.· The adjustment may include re

duction of principal amount of delinquent installments, not 

exceeding 50 percent thereof, to which reduced installment is 
added interest, at not less than the rate of~interest on the 

refunding bonds, from the dat.e of the delinquency to the date 

of refunding, and including costs; provided, all delinquent in

stallments of such assessments shall be adjusted on the same. 
basis ·and by the same method. (L.1935, ch. 469, sec. 1.) Sec. 

5373-2: The payment of all delinquent installments so adjusted 
may be extended over a period not exceeding the life of the 

issue of the refunding bonds and not exceeding 20 years. As

sessment rolls are prepared which provide for payment of in
stallments so adjusted in equal annual installments due September 

1 in accordance with the original assessment, and they bear 

interest at 4 percent from December 1 following their due date. 
Such assessments are collected in the same manner as other as

sessmen.ts. Sec. 5373-3: The collections from assessments 

adjusted under this article, and interest thereon, are set aside 

·in a fund to be applied as follows: one-third may be used solely 

for operating and administration expenses of the district, but 

the remaining two-thirds shall be reserved as additional secu

rity for the payment of the refunding bonds or for the purchase 

and retirement of such bonds at prices not exceeding par and 
accrued interest. (L. 1935, ch. 469.) Sec. 5373-4.: Any such 
adjustment of delinquent assessments is effective only upon 

approval of the local governing commission. (L. 1935, ch. 469.) 

Sec. 5373-5. Assessments I imited·: The assessments made under 
this article shall in no instance, and ·against no piece of 

property, be greater in amount than that percentage which the 

present assessment authorized by this article bears to the un

paid original assessment upon each piece or tract of property 

within the district. In no instance, under any law, shall any 

reassessment be made upon any piece of property for the purpose 

of providing money for the same purpose for which the original 

assessment was made when the original assessment has been paid, 

nor to the extent that the original assessment has been paid. 

(L. 1935, ch. 469, sec. 4-b.) 

FINANCING--Bonds 

Sec. 5353. Consent to bond issue: Every landowner failing to 

pay to the county treasurer within 15 days the full amount for 

which his land is liable, is deemed to consent to the issuance 
of drainage bonds, and in consideration of the right to pay in 

installments he waives his right of defense to the payment of 

any assessment that may be levieil for the payment of bonds 

because of any prior defect in the proceedings, except in the 

case of appeal as hereafter provided. 

Sec. 535~. Bonds issued: At the expiration of 15 days after 

·publication of notice of bond issue, the drainage commissioners 

may issue bonds equal to the total cost of the improvement less 
the assessments that have been paid in cash to the county 

treasurer. The first annual installment of the principal of 

bonds falls due in not less than 3 years nor more than 6 years 
after their date; and each annual installment of principal shall 

not be less than 5 percent nor more than 10 percent of the total 

bonds issued. 
Sec. 5355 and 5356. levy to pay bonds: To meet any possible 

deficit in the annual collection of assessments, there is levied 
each year in which principal and interest on outstanding bonds 

are due, an assessment to yield 10 percent more than the princi

pal and interest due. When this excess assessment accumulates 

in the hands of the treasurer to more than 15 percent of the 
outstanding principal of bonds, then such surplus above said 15 
percent may be ·available to the drainage commissioners for 

maintenance and upkeep. Sec. 5356: The drainage commissioners 

may sell bonds at not less than par, and devote the proceeds to 

the payment of the expenses as provided for in this chapter. The 

bonds are for the exclusive use of the district named on their 
faces. If any installment of principal or interest represented 
by the bonds be delinquent for 6 months, bondholders have the 
right to ask a writ of mandamus against the district and its 

officers, directing the levY of a tax or special assessment to 

meet such delinquency. Holders of defaulted bonds are given 

the right to institute suit against any officer for failure to 

perform his duties. 

Sec. 5357. Sale of bonds.: Detailed provisions for the sale 

of bonds are set out in the statute. ·They may not be sold for 
less than par and accrued interest.-
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Sees. 5358 and 5359. Refunding bonds: The drainage commis

sioners have authority to refund the outstanding bonds or any 

part thereof, and issue new bonds in equal amount, when in 
their judgment payment of the outstanding bonds at maturity 

will be an unreasonable burden on the landowners assessed for 

the payment or when it appears that the welfare of the district 

and the landowners will be promoted thereby. Refunding bonds 
bear not to exceed 6 percent interest. They are divided into 

annual installments not exceeding 10 percent and not less than 
5 percent of the outstanding bonds refunded. The first in

stallment of principal of refunded bonds m11y be made payable at 

not exceeding 6 years from the date of the refunding. Assess
ments are collected annually for payment of the interest. 

Sec. 5359: The state treasurer is authorized to receive drainage 

bonds as deposits from banks, insurance companies, and other 

corporations where deposits are required, provided the attorney 
general has approved the form of such bQnd. 

Sees. 5373-a to 5373-e, Bonds for maintenance: The drainage 
commissioners have the right to issue bonds for maintenance or 
improvements if it is their opinion that it would be an un

reasonable burden on any of the landowners to levy an assessment 

as provided in section 5349 sufficient to do the necessary main
tenance or improvement work; provided, the drainage commissioners 

must petition the clerk of the superior court where the district 

was organized, setting forth the fact that the works are in

effective or need repair or improvement or that additional work 
should be done which will cost more than an average of $1 per 

acre for all of the land in the district, and that to levy such 

amount in one assessment would be an unreasonable burden on the 
landowners. Sec. 53'73-b: The clerk of the superior court 
appoints viewers as in the original organization of the district. 

Sec. 53'73-c: If the viewers do not favor the bond issue, the 
clerk will not permit issuance, but the petition may be pre
sented again after 6 months. If the viewers represent that the 

bond issue will be for the best interest of the landowners of 
the district, they proceed as in an original organization. If 

a new map of the district is necessary because .of subdivisions 

of the district, they prepare the same and reclassify all lands 
that have been subdivided since the original map was made. 

Sec. 5373-d: Aggrieved parties have the right of appeal. Sec. 

53'73-e: If in ·the opinion of the drainage board it would help 
to sell bonds, or if they deem it necessary, with the approval 

of the clerk of the superior court they may add to the amount 

estimated by the viewers an amount sufficient to pay off all 
outstanding obligations of the district, leaving this their only 

bond issue. (L. 1923, ch. 231.) 

CONSTRUCTION 

Sees, 53ij(t to _53ij2, 53ij5, and 53ij6, Superintendent of con
st.ruct ion: The drainage board. employ a competent engineer as 
superintendent of construction, with the approval and recommen-

-da.l;imnrr--me--st_ate_ geologist.· .The superintendent furnishes 

copies of his monthly estimate of work done to the state geolo
gist. Sec. 5341: The drainage commissioners give notice of 

the Mine and place where bids for construction will be received, 
and let a contract to the lowest· responsible bidder either as a 
whole or in sections.· No bid may be entertained that exceeds 
the estimated costs unless the original estimate is shown to be 
erroneous. The successful bidder gives bond of 25 percent of 
the estimated cost of the work alloted to him. The contract is 
based on the plans .filld specifications submitted by the viewers 
in their final _vt as confirmed, the original of which is 
open to inspect;; . at the. office of the clerk of the superior 
court. Sec. 53421: The superintendent of construction makes 
monthlY. estimate~ of the work done, furnishing a copy to the 

contractor and to the board. The commissioners within 5 days 
draw a warrant in favor of the contractor for 90 percent of the 
work done. Upon presentation of the warrant, the treasurer pays 

the same. Sec. 5345: The district pays the cost of constructing 
iys works across highways. Highways within the district that 
will be benefited may be assessed. after notice to the board of 

county commissioners, who may object in the same manner as any 
landowner. When ditches intersect private roads or cartways, 

the actual cost of constructing a bridge is paid by the district 
but the bridge is thereafter maintained by the landowners 

affected. Sec. 5346: Where drainage works cross the right-of
way of a railroad, the company is notified of a conference with 

relation to the manner and place of crossing the r.ight-of-way. 
The cross:j.ng is by agreement if possible, but otherwise the 
viewers fix the place and manner of crossing and the damages if 
any. Tha. t. the. railroad company may be re uuired to build a new 
bridge or culvert or strengthen an <?ld one shall not be con
sidered as da.mages. · The viewers also .assess the benefits ac

cruing to the railroad right-of-way, road bed, and other prop-
erty by better drainage or outlet. No benefit may be assessed 
for increase of business coming to the road by reason of the 

construction. 

Sec. 53ij9, Maintenance and repair: Completed districts are 
·under the supervision of the board of drainage commissioners, 

who must keep the drain in repair and may levy assessments for 
that purpose in the same manner and in the same proportion as 

the original assessment. 

NORTH DAKOTA 
(Compt!ed Laws of 1913, Supplement 1925, and Sesston Laws, 

Secttons 2461 to 2495) 

ARTICLE I~COUNTY DRAINS 
ORGANIZATION--Petition 

Sec. 2ij61. When drains may be constructed: Water courses, 
ditches, and drains for the drainage of lowlands may be con
structed and maintained whenever the same are conductive to the 

public health, convenience, and welf~re. 

Sec. 2li6ij, How drain established: A petition for the con
struction of a drain may be presented to the l:JOard of drain 
commissioners, (see "Organization-Officers, • sec.· 2462 post), 

giving the termini and general course of the works. If among 
the leading purposes of the drain are benefit to public health 
and welfare ~f the poJUlation of any city or other municipality, 
the petition must be signed by a sufficient number of the cit
izens of such municipality to satisfy the drain commissioners 
that there is a public demand for such drain. The petition 

must be signed by at least six freeholders whose property will 

be affected. The drain commissioners proceed as soon as practi
cable to examine the line of the proposed drain, and if they 
find that a drainage ditch is necessary for the public good 

they declare that fact by a resolution on their minutes. They 
also designate a. competent surveyor to determing the dimensions 

and cost of the ditch. The drain commissioners require a bond 
from the petitioners sufficient to cover the cost of survey. 

Should it be dete~i~ed that the drain will cost more than the 
benefits derived therefrcm, or if a majority of the landowners 
whose lands are subject to assessment for construction petition 
the drain commissioners to discontinue the proceedings, ·they 

will dismiss the petition. The drain commissioners may enter 

upon lands that will be traversed. by the proposed drain, or 

other lands where necessary, for the purpose of establishing 
the· works. The surveyor prepares duplicate plans, specifica
ions, and estimates. of the cost, with a plat of the lands to be 
drained showing the regular stibtlivisions thereof. One copy :l,s 
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filed with the county auditor and the other with the drain 

connnissioners where it is open to inspection. In locating a 

drain the connnissioners may vary from the lines shown in the 

petition, ~d they may carry the outlet far enough to secure 
the proper fall of water to drain the lands. Drains must be 

located as far as possible on dividing lines between sections 

or regular subdivisions, without sacrificing utility. The drain 

commissioners fix a time and place for hearing on the surveyor's 
report, notice of which is by posting and registered mail. All 
interested parties may appear and offer evidence for or against 

the proceedings. If a majority of the landowners whose lands 

will be assessed believe the benefits to be derived are not· 

more counties, the several boards of drain connnissioners are 

empowered to establish same. There is presented to the board 

in each of the counties a petition to establish the drain in 
their county, and each board determines the necessity therefor. 

The boards of all counties affected then meet and agree upon 

the proportion of benefits and damages to accrue to the land in 

each county, and they consider the entire cost of the drain 
through all counties as one drain. They apportion the cost 

ratably and equitably on the land in each county in proportion 

to the benefits to accrue, and make written report of such 
apportionment to the auditors of the several counties. Such 

reports are signed by the drain commissioners of all inter-
equal to the expense of construction, the board will discontinue ested counties. The several boards assess against the land 

the proceedings upon petition of such majority. 

Sec. 2~65. Re9uirements to establish: If upon examination 
by the drain commissi~ners or upon the hearing on the petition 

or trial in the district court it appears that there was not 
sufficient cause for making the petition, 01' that the drain 

in their respective counties an amount sufficient to pay the 

propor-tion of cost in each county. 
Sec. 2~80--$uppl. Condemning right-of-way under certain con

ditions: Any person or corporation, alone or with others, may 

petition the drain commissioners for a drain, depositing an 
would cost more than· the benefit to be del'-ived therefrom, the approved bond to pay all costs thereof. The board within/10 
drain· commissieners deny the petition, and the petitioners are 

jointly and severally liable for the expenses incurred, which 
may be recovered by the commissioners_ by court action. If the 

contrary appears, the commissioners will establish the (l.rain, 
describing it and giving it a name by which it is recorded. 

Any party whose land is or may be assessed tor construction 
has the right of appeal ·to the district court within 30 days. 

Appellants must give notice of the appeal and give bond for 
$250 for the payment of costs if liDSuccess:ful. The appeal is 

days commences proceedings under this act. No one except the 

petitioners may dig a lateral drain discharging into the ditch 

so constructed; provided, any person may petition the drain 
commissioners for the privilege of connecting with-the original 

ditch by laterals. The drain board estimates and determines 

the proportionate share of cost of the original drain and the 
exact amount that should be paid by the petitioner. Petitioners 

pay into the county treasury the amount so determined, and 

then are permitted to construct lat~rals into the main ditch 
tried in all ·respects as a court case without jury. The court at their own expense and under the supervision of the drain 
may try the question of whether there was sufficient cause for 
making the petition and whether the drain would cost more than 

the benefits to be derived. 

ORGANIZATION-Officers 

Sees. 2~62 and 2~63. Board of drain commissioners: The board 
of county commissioners of any county have the power on their 

own motion or on petition of any party interested to appoint 
three freeholders of the county as a board of drain commis

sioners. They are appointed for one, two, and three years 
respectively, and thereafter for a term of three years. The 
county commissioners may remove any or all of the drain commis

sioners and fill any vacancy· on the board. Sec. 24-63: The 

drain board takes the oath of office, gives bond approved by 
the auditor, and organizes by electing one of their number 
chairman. They also elect a secretary to keep the drainage 

records. The State's Attorney acts as their counsel, but they 

may employ additional counsel. 

ORGANIZATION--Powers 

Sec. 2~66. Right-of-way: The right-of-way, if not conveyed 
to the county by the owners thereof, may be acquired as pre

scribed by law; and where lands assessed for benefits are not 
contiguous to the drain, access over the lands of others may 
be acquired in the same manner. Such right-of-way becomes the 

property 'of the county. 
Sec. 2~78--Suppl. Commissioner$' powers: The power conferred 

on drain commissioners to establish and construct drains is 

extended to include the deepening or widening of drains or 
other necessary improvements. They also have power to construct 
and maintain and repair levees and dikes for the purpose of 
drainage. They may establish and construct lateral drains. In 

all cases the proceeding is the same as for original construc
tion. 

Sec. 2~79, C. L. 1913. Intercounty drains: When the drain 
commissioners find it n!lQessary to extend a drain into two or 

board. The money paid into the treasury is divided among the 

persons who paid for the original main drain in proportion to 
the amount paid by each. 

Sec. 2~81 • Duty of r a i 1 roads and roads: Drains may be laid 
along or across public roads or when any road shall thereafter 
be constructed along or across drains it is the duty of the 

board of county commissioners or the township supervisors to 
keep such drains free from obstruction. Drains may be laid 

along any railroad but not to the injury of the road. When 

necessary to cross a railroad, it is the duty of such railroad 
company, when notified by the drain commissioners, to make the 
necessary opening and provide suitable culverts and bridges. 

Sec. 2~87--Suppl. Jnval id and abandoned proceedings: Where 
proceedings for a drain have been declared invalid or the drain 

has been abandoned after warrants have been issued for services, 

work, and expenses, and subsequently a drain is established in 

the approximate location of the older proceedings, and the new 
drain receives benefit from the work done and money expended on 

the old drain, the outstanding warrants of the old drain may be 
honored by the new to the extent o:f the benefit received from 

the. preliminary work. Rules and regulations for carrying out 
this section are promulgated therein. 

Sees. 2~95-b-1 and b-2--Suppl. Cooperation with other states: 
Whenever, under the laws of any adjoining state, drain commis
sioners or other officials are authorized to cooperate with 
any drainage district or drain commissioner of this state for 
the purpose of further effectuating drainage and flood protec
tion, the drain commissioners or boards established under the 
laws of this state may jointly and severally cooperate with the 
officials o:f such adjoining state for the purpose o:f accom
plishing uniform methods o:f procedure in respect to drainage 
matters. B-2--Suppl.: They may hold joint meetings ·with such 

other state o:fficials, adopt plans of procedure, and jointly 

employ engineers to carry into effect the plans adopted; and 
they may assess the costs thereof on the drainage district or 
area affected in accordance with the benefit received. 
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FINANCING--Assessments 

Sec. 2q67. Damages--Warrants: Upon the assessment of damages 
for rights-of-way to be used by the drain, the drain commis
sioners may issue warrants sufficient to pay the damages, drawn 

upon the proper treasurer and payable out of any fund in his 
hands for construction of the drain. The treasurer may negoti
ate same at not less than par and pay into court the amount of 
damages awarded owners of rights-of-way. Any surplus from the 

negotiation of such warrants goes to the credit of the proper 
drain fund. If warrants cannot be negotiated, the drain com
missioners assess the percentage of cost of the right-of-way in 
the same manner as benefits are assessed. (See sec. 3469.) No 
further proceedings may be taken until the assessment for the 
right-of-way is paid into court. 

Sec. 2qsa. Assessment of benefIts-RevIew: Assessments of 
benefit are subject to review by· the board of drain commis
sioners after notice by publication, _posting, and registered 
mail. The board hears all complaints relative to assessments 
and corrects and confirms the assessments. If the majority of the 

landowners believe the assessment improperly made or the drain 
improperly designed, they may appeal to the State Engineer for 

a review th~reof. The State Engineer thereupon proceeds to 
examine the land assessed and the location and design of the 

drain, and may correct and adjust the same, and his decision 

is final. 
Sec. 2qs9. Accruing benefits: Upon acquiring the right-of

way, the drain board assesses the percentage of cost of con
struction and maintenance and of the rights-of-way that any 
municipal corporation shall pay by reason of the benefit to the 
public health, convenience, and welfare, the percentage that 
any railroad shall pay by reason of benefit to its property, 

and the percentage that each lot or parcel of land· shall pay 

by reason of the benefit to accrue, whether the lands are 
directly drained or can only be drained by the construction of 

laterals. 

Sec. 2q70. Assessments of benefits: After the assessment of 
benefits has been made and confirmed, and the specified amount 
thereof has been extended on the tax roll, the drain commis
sioners make a return to the county auditor who records the 

same in the drainage record. Such return of the drain commis
sioners must contain the entire record of the drain. 

Sees. 2q71, 2q73, and 2q7q.Notlce of construction: After the 
completion of the percentage assessment, the drain commissioners 
divide the line of the drain into convenient sections for con

struction, write the specifications, and lay out the work. 

They give notice of a hearing at which contracts for construc

tion will be let. Sec. 2473: After the letting of contraqts, 

the drain commissioners make a computation including every 
element of expense and estimate the total cost of the drain, 
which estimate is !mown as "cost of construction." Sec. 2474: 

After fixing the cost of construction, the drain commissioners 

carry out upon the assessment iist the specific amount that 
each individual landowner and corporation is liable to pay on 
account of the total cost of the drain. A copy of this list 
is served on the clerk or auditor of. each mmicipality against 

which taxes are assessed. The list is thereupon filed in _the 

office of the county auditor, who extends it upon the tax rolls 

as a special tax which is collected in the same mariner as other 

taxes. If the special tax is for the right-of-way, it is paid, 

when collected, into court for the benefit of the owners who 

have been awarded damages; and each municipality is directed by 

the statute to levy and collect such tax in the first general 

tax levy and in the same manner. as other taxes. 

set 2q75. Warrants: Drainage taxes are collected by the 
county treasurer and credited to the drain fund to which they 
belong. Payment of all construction costs is made by warrants 
of the drain commissioners, payable from the proper drain fund. 
Warrants are receivable as payment for drainage taxes. Warrants 
not paid upon presentation bear 7 percent interest until paid. 

Sec. 2q7s. Additional assessMents: If the amount realized 
from the assessments for right-of-way and construction prov~s 

insufficient to complete the drain, with all incidental ex
penses, or to pay for and retire any bonds issued; or in case 
enlargement of the drain becomes necessary; a further assess
ment to meet the deficiency or additional expense ts made in 
the same manner as the original assessment. 

Ch. 133, L. 1927. Warrants of abandoned drains: Sec. 1: 
Where a drain has been established by order of the board of 
drain commissioners having jurisdiction thereof, and the con
struction of such drain has been abandoned or discontinued for 
two years or more and no levy of any asseS'sment to provide 

funds for organization and construction has been made, the 
board of drain commissioners must forthwith apportion the amount 
of all outstanding warrants to the lands and municipalities 
found by the board to be benefited. by the proposed drain in 

proportion to the benefit found by the board to accrue, so that 
the aggregate thereof shall equal all outstanding warrants. 

Sec. 2: The board prepares a list of such lands and munici
palities, showing the_amount apportioned to each, and certifies 
the same to the county auditor of the proper county. Sec. 3: 

All proceedings for the construction of drains apply to corre
sponding proceedings under this act. Sec. 4: The county audi
tor extends the amount so apportioned upon the tax list, to be 
included in the taxes assessed against each tract, and collects 
the tax in· the same manner as other drainage taxes. The portion 

assigned to BI1Y municipality must be paid in the manner pro
vided for payment of assessments for construction. Sec. 6: 

Land heretofore acquired by a county for drainage purposes 
BJ1d no longer required for such use may be conveyed by the 
board of drain commissioners to the party entitled thereto 
upon surrender of the warrBJlts issued therefor or repayment of 
all cash paid for such land. (L. 1927.) 

Ch. 93, L. 1933. Outstanding drain warrants: When the board 
of county commissioners issues drainage bonds to retire out
standing. warrants against the drainage funds and the county 
has acquired tax title to any land in the district, which land 
would be subject to assessment for the payment of the bonds if 
it had remained the property of the delinquent owner, the county 
commissioners must make an appraisal of the land and, if it be 
worth more than the cost of redemption at the time tax deed was 
issued plus taxes which properly would have been levied against 
it in the interim had it still been in private ownership, the 
commissioners must pay the amount of drainage assessments 
against the land that in their judgment is just and fair, having 

in mind both the interests of the general taxpayers and the 
rights and interests of the owners of the land subject to 
drainage assessment and taxes. (L. 1933.) 

FINANCING--Bonds 

Sec. 2q~. Bonds-How author I zed: The board of county com

missioners is authorized to issue "drainage bonds" in su?h sums 
as may be necessary to pay the expenses of obtaining rights-of
way and constructing the drain. The word "expenses". covers 
every item of cost from the inception of the drain lll1til it is 
complete. Said bonds are to be paid out of the revenues de
rived from taxes levied on that portion of the county found to 
be benefited by the drain. The bonds bear 7 percent interest 
and are divided into such amounts, and payable at such periods 
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' not exceeding 15 years, as the board of county eommissioners 

may determine. Any land<iwner may pay in full the amount as

sessed against his land which then will not be included in the 
assessment. 

Notice of the determination to issue bonds is by publi
cation. Bonds are issued in such amount~ will pay the re
mainder of the cost of construction, and the board must provide 
a sinking fund for payment at maturity of each series of bonds 
and interest on them. Bonds may not be sold at less than pe.r, 
and they recite on their face that they are issued under· this 
act and payable out of the sinking fund provided. When bonds 
are issued, the taxes are not collected in any one year but 
divided into parts corresponding with the maturity of the bonds 
and such funds constitute the "sinking fund" to pay bonds and 
interest. 

Se~. 2~95--Suppl. Interest--Sinking fund: The county commis
sioners each year levy a tax on the property liable to taxation 
on account of construction, sufficient to pay the annual in
terest on any bonds or warrants that may have been issued for 
rigl:it-of-way and coi!IStruction. This levy does not apply to 
lands upon which payment of the original assessment has been 
made in full. Separate sinking funds must be provided for each 
drain f~r the construction of which bonds have been issued; and 
RO part of any sinking fund shall be applied to any other pur
pose than the payments for which it was created. No county is 
liable for drainage bonds, but they are to be paid only out of 

the sinking funds. 
Sec. 2~86--Suppl. Repair and maintenance: All drains are 

under the charge of the board of county commissioners and they 

within 10 days to review the fixing of such benefits. At this 

meeting any aggrieved person may present his reasons for re

ducing the benefit to any parcel of land. The supervisors make 

such corrections as the facts warrant and the proceedings are 

entered in the minutes of the township meeting. This record 

shows the amoi.Ult of benefit charged against each parcel and the 

amoi.Ult so charged becomes a lien on suc,h land. The amount is 

certified to the county auditor and spread as a special assess

ment. A-4--.SUppl.: The supervisors thereupon have the drain 
. I 

constructed by contract or day labor. A-5--SUppl.: No ditch 
constructed hereunder may cost more than $3,000. A-6--Suppl.: 

The supervisors may appropriate from the general fund of the 

township not exceeding $500 to aid in construction if there is 

a general benefit to the property and roads of the township. 

The supervisors may also connect road ditches with any ditch so 

constructed. 

OHIO 
(P~e's Ohto General Oode, Cumulative Pocket 

SUpplement 1938, Tttle III) 

DRAINAGE 

CHAPfiR 1-BIIGU COUNTY DITCHKS 

ORGANIZATION-Petition 

Sec. 6~~2. Definition of ter•s: This section defines the 

terms as used in the act and states that the word "coiBIIission

ers" shall mean the board of county comMissioners. 

Sec. 6~~3. Jurisdiction .to establish: The board of cOI.Ulty 

must keep same open and in repair. In the case of intercOI.Ulty commissioners, upon petition by aily landowner, may locate and 

drains, the cost for the portion in .each county is assigned to 
the board of county commissioners for _that county. The cost of 
maintenance and repair is assessed in the same manner as the 
cost of construction in the first instance. Work not in excess 
of $150 in any one year illay be done l:iy the board without adver
tising or contracting, and payment is made from the county road 

and bridge fund. 

ARTICLE U-TOWNSHIP DRAINS 

ORGANIZATION--Petition 

Sees. 2~95-a-i to a-6--Suppl. Petition-Township meetings: 
Whenever six resident freeholders of a township petition the 
board of supervisors of said town to construct a drainage ditch 
within a township for the drainage of agricultural lands, or an 
outlet without the township, stating the general course of said 
ditch, .it is the duty of the board of supervisors to call a 
special township meeting to consider the ad.visabili ty of con
structing the ditch. A-2-SUppl. ~ If at the meeting it appears 
that a ditch is necessary and desirable and will not cost more 
than $3,000, the question is submitted to the voters present 
whether the ditch shal~ be constructed by the township. On a 
majority favorable ·vote, the supervisors proceed to have the 
ditch constructed and paid for by the township. A-a-·suppl.: 
If the ditch will cost more than $3,000, or if the majority 
vote is not in fa,or of construction, the supervisors require 
tl:ie petitioners to give bond to pay costs of a preliminary 

exa.inination by the supervisors in the event that it be found 
that the ditch will not be of more benefit than its cost. The 
supervisors, after examining and estimating the cost of the 
ditch, determine whether the benefit therefrom will exceed the 

·cost. If they do so determine, .then they ascertain. what lands 
will be benefited and the percentage of such benefit to the 

several parcels. A list of benefits stated in dollars and 
cents is posted together with notice of a township meeting 
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construct any ditch or levee, or improve any watercourse, when 

they find it necessary for controlled drainage of land, for 

irrigation, or to prevent overflow, and when the work will be 

conducive to the public welfare and the cost will be less than 

the benefits conferred. They may also vacate any ditch by 

proceedings provided in chapters 1 and 2 of title III. 

See: Railway v. Comrs., 63 o.s. 32; 57 N.E. 1023. 
Comrs. v. Gates, 83 o.s. 19; 93 N.E. 255· 
Skillman v. State ex rel, 93 o.s. 210; 112 N.E. 582. 
Comrs. v. ·Harshman, 102 o.s. 452; 132 N.E. 925. 
Rambarger v. Curl, 115 o.s. 81; 152 N.E. 18. 

Sec.·&~~~. Petition: Any landowner may file a petition with 
the auditor of the county in which a part of' the land to be 

benefited by the proposed improvement is situated. Th~ petition 

states that the construction of the improvement is necessary 

and comucive to the public welfare, and describes tre work 

petitioned for. The petition may ask the constru::tion of any 
ditch, drain, or levee, or the improvement of any watercourse. 

It states the route and termini of the proposed improvement and 

its branches or laterals. It contains the names and addresses 
of all of the known landowners and a description of the land 
that will be benefited or damaged by the proposed improvement, 

and must be !>igned by one or more landowners. 
Sec. 6~~5. Aundllents: The petition may be amended upon the 

written appiication of any petitioner filed with the auditor, 
and allowed by order of the coDIIIIissioners entered on their 
journal. It may be amended while proceedings are pending on 
appeal in the court of common pleas in accordance with the 
rules of law relating to c:tvil procedure. Any application, 
remonstrance, statement, report, or schedule filed in the pro
ceedings may be amended in tre same mamer as the petition. 

Sec. 6~~6. Bond with petition: The petitioners must file 

bond for $200 plus $50 per mile of the improvement as estimated 
by the petitioners, conditioned to pay costs if the petition is 
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not granted or is dismissed for any cause. No bond is required 
for petitions filed by municipal authorities. (Muchinni ppi 
Creek etc. v. Wildermuth, 35 o. App. 211; 172 N.E. 405.) 

exceed the benefits, they will dismiss the petition and enter 
their findings on their journal. The petitioners then pay all 
costs. Any landowner affected may appeal to the court of com-

Sec. 61j.lj.7. Notice: Upon the filing of the petition the audi- mon pleas of the county in which the petition was filed. Sec. 

tor gives notice to the board of county CODIDlissioners, with a 
copy thereof, and the coDIDlissioners by order in their journal 
fix a time for the view thereon not less than 21 nor more than 
30 days thereafter. They may fix a date within two weeks when 
the commissioners will hold a hearing at their office. As soon 
as the dates. are fixed, the auditor prepares and delivers to 
the petitioners a written notice directed to the landowners who 
will be affected, setting forth the substance of the petition. 
At least 15 days before the date set for ·the view, one copy of 
the notice must be served on each landowner or left at his 
usual .place of residence. \'/hen the owner is not a natural per
son, the notice may be served on any agent within the county. 
The person serving the notice make~ return under oath and files 
it with the auditor. Notice to nonresident landowners and own
ers not otherwise served is by publication. Copies of the no
tice are mailed by the auditor to the landowners not served at 
their usual residence, where the address is known. At the op
tion of petitioners the audi toT may mail notices to each land
owner in a five-day retp.rn envelope, and give notice by publi
cation to each owner whose mail notice is returned undelivered. 

See: Teegarden v. Davis, 36 O.S. 601. 
Keys v. Williamson, 31 O.S. 561. 

Sec. 61j.lj.8. Remonstrances: Landowners who have not signed the 
petition may request that the improvement be granted; landowners 
who are opposed to the improvement may file remonstrances and 
state their reasons therefor. Application or remonstrance may 
be filed at any time before the final order of the commissioners 
in the premises. 

Sec. 61j.lj.g, Change or extension: The surveyor may file at any 
time a writ ten . application for a change in the route of the 
improvement. Any landowner may apply for laterals or tile or 
change in the route or termini at any time before the first 
hearing is completed. If' any landowner a:f:fected has not re
ceived notice, the proceedings are adjourned until sucl;l. notice 
is given; but notice may be waived by such landowner. 

Sec. 61j.50. View-First hearing: The board of county commis
sioners meets at the upper terminus of' the improvement at the 
time fixed and hears the proof' o:r:rered by any landowner .af'
:fected by the proposed improvement. They go over and along the 
line of' the improvement and each lateral or branc~ mentioned in 
the petition or in any application :filed. Upon completing the 
view, the commissioners adjourn to their o:ffice .on the date. 
:fixed in the notice. On that day they take up ~e hearing on 
the petition and on applications or remonstrances :filed and 
hear all evidence presented :for or against the improvement, or 
any branch or lateral, or the manner o:r construction. If ap
plications :for changes or branches are made a:fter the view, the 
commissioners adjourn to a :fixed· time to view ... the lands af'

:fected. The first hearing may be adjourned to ~ve reasonable 
opportunity :for any landowner to be heard :for or against the 

improvement. 

See: Boyes v. Comrs., 20 O.D. (N.P.) 144. 
Rice v. Wellman, 5 O.C.C •. 334; 3 O.C.D. 165. 
Goodwin v. Comrs., 41 O.S. 399. 
Chesebrough v. Comrs. , :r/ 0. S. 50S. 
Sessions v. Crunkil ton, a> o. S. 349. 
Miller v. Graham, 17 O.S. 1. 
Case v. Burrell, 40 App. 260; 22 o.c.c. (N.S.) 254. 

Sees. 61j.51 to 61j.53. Findings of couissioners: I:f the com

missioners :find that the proposed improvement is not necessary 

or not conducive to the public w.el:fare, or that the cost will 

6452: If' the commissioners :find in the af:firmati ve on all of 
the above matters, they will grant the prayer of the petition 
and determine the route and termini of the proposed improvement 
and its branches and laterals and the manner of constructing 
the same. If' the ·petition be for the improvement of a drain, 
levee, or watercourse, the commissioners may on their own motion 
change either· terminus or the route of the improvement if nec
essary. The commissioners order the county surveyor to prepare 
reports and schedules of the work and :fix a time for their 
filing. The commissioners adjourn the hearing to the time 
fixed for the surveyor's reports. No change may be made in the 
proposed improvement af'ter the first hearing except upon appli
cation of an interested landowner and notice to all owners 
affected by such change. The commissioners enter all of their 
findings in their journal. The improvement so far as practi
cable must follow :farm lines, section lines, and highway·s. 
Sec. 6453: The coDIDlissioners may join two or more proceedings, 
on application of the petitioners or in their own discretion, 
and consolidate petitions of two or more improvements that 

·connect with each other or serve common terri tory or can be 
.combined into one system. 

Sec. 61j.6i. Final hearing-Change in plans: At the final 
hearing the commissioners may hear any application for change 
in the route of the proposed improvement or either terminus 
thereof, or applications for change in the nature, time, or ex
tent of the work as shown in the report of' the surveyor; and 
if they find a change advantageous, they will make it after all 
persons affected have been notified, .and will continue the 
final hearing until the "surveyor may make proper schedules 
showing such changes. 

Sec. 61j.62. May dismiss at final he01ring: At the final hear
ing, af'ter considering all o:r the evidence and the schedules 
and report of the surveyor, the commissioners shall either con
firm the former order in favor o:r said improvement and proceed 
to confirm the assessments, or shall set aside the :former order 
and dismiss the petition. If the commissioners find that the 
cost will be equal to or greater than the benefits, or that the 
improvement is not necessary, or that it is not conducive to 
the public wel:fare, they must set aside the :former order and 
dismiss the petition. In reaching this determination the com,
missioners must consider the cost of construction; the compen
sation :for lands- taken, and damages to land along the route and 
below the lower terminus o:r the improvement; the safficiency of 
the outlet; the benefit to the public welfare; and special ben
e:fits to land needing the improvement. If' the petition is dis
missed, the petitioners must pay all costs except those of the 
surveyor ih making surveys, reports, and schedules. The peti
tioners or any landowner assessed have the right to appeal from 
the dismissal. (Improvement #2 v. Wildermuth, 35 o. App. 211; 
172 N.E. 405.) 

ORGANIZATION-Officers 

Sec. 61j.51j.. Surveyor: The auditor forthwith certifies to the 
county surveyor a copy o:r the finding of' the commissioners in 
favor of the improvement. The surveyor makes the necessary 
surveys for the improvement and sui table . maps showing the loca
tion of the lands proposed to be assessed and profiles showing 

the cuttings and gradient of the improvement, and estimates the 
cost of the same. He notes the intersection of the improvement 
with the lands of tile several owners and with roads, county 
lines, and natural landmarks. He must establish bench marks, 
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one in each mile, from which the original level can be estab-· 
lished. He also prepares a schedule containing the name of 
each landowner with a description of the land believed to be 
benefited and the amount which it ought to be assessed. He 
prepares working ·specifications for the construction of the 
improvement. The requirements of the survey are set out in 
detail in the statute. 

See: Ginn v. Comrs.·, 11 O.C.C. 396; 5 O.C.D .• 412. 
Crawford v. Taylor, 6 O.C.C. (N.S.) 278; 17 Q,c.p. 245. 

Sec. 61l55. Assessments according to benefits: The surveyor 

in making his estimate of the amount to be assessed against 
each tract, and the commissioners in amending and confirming 
the same, shall levy the assessment according to the benefits, 
and all land affected must be asses~ed in the proportion that 
it is specially benefited and not otherwise. 

See: Wright v. Thomas, 26 o.s. 346. 
Kent v. Perkins, 36 o.s. 639. 
State ex rel v. Otter, 106 o.s. 415; 140 N.E. 399. 
Newcomb v. Fielder, "24 o.s •. 463. 
Sears v. Walker, 85 Q.S. 490; 98 N.E. 1132. 

petition, they also are notified by mail, and on failure to 
deliver such notice by mail the auditor publishes notice for 
two weeks. The notice advises the landowners of the assessment 
as set out in the schedule and of the date of the final hearing 
on the surveyor's report. It also advises them that claims for 
expenses or damages ·must be filed before that date. If bonds 
are to be i-ssued, the owners must give notice within 10 days 
after final hearing of their intention to pay in cash, and fail
ing such notice their assessments will be payable in install
ments with interest at the same rate that the bonds will bear. 

See: Chesebrough v. Comrs.·, 37 o.s. 517. 
Zimmerman v. Canfield, 42 o.s. 463. 

Sees. 61l57 and 6~58. Damages: All claims for land taken and 
damages by reason of the improvemP.nt must be filed with the 
auditor before the final hearing. SUch application must de
scribe the land taken and the nature of the damages claimed. 
Sec. 64J58: The prosecuting attorney represents the coun~y in 

all matters where its interest may be affected or where assess
ments of special bemifits against it are deemed excessive. At 
the final hearing the commissioners hear competent evidence 

ORGAN~,ZATION-Powers offered by interested parties upon any claim for compensation 

Sec. 6500. Pub I ic watercourse:When an improvement consisting or damages, and find and determine the amount of the damages to 
of a d,i tch, drain, or watercourse, has become an outlet for which any owner is entitled and the fair value of any land or 
agricultural drainage and has been established, constructed, or interest in real property taken for the improvement. The com

used for seven years or PIOre, it shall be deemed to be a public missioners enter their findings in their journal. They au-

watercourse notwithstanding any irregularity in the establish
ment thereof, and the public possesses therein the rights and 

thorize the auditor to issue his warrants upon the treasurer of 
the county, pzyable from the general ditch f\md to the claimants 

p~ivileges that pertain to natural watercourses, but the same for the amounts determined. Payment must be made before any 
is subject to improvement upon petition as provided in this act. 

See: Taylor v. Crawford, 72 o.s •. 560; 74·N.E. 1065. 
Mason v. Comrs., 10 Q.C.C. (N.S.) 201; 20 Q,C.D. 49. 
Comrs. v. Comrs.·, 10 o;c.c. (N.S.} 16; 19 O.C.D. 551. 

Sec. 6501. Comm.issioners interested: If one or more county 

commissioners are petitioners or interested in land which will 
be assessed or damaged, the county court will appoint a disin
terested freeholder of the district to act in his stead. Pro
"l(ision is made for the qualification of commissioners and their 

duties and compensation are .fixed by the statute. 
Sec. 6507. Pub I ic watercourse by agreement: T\10 or more land

owners with adjacent lands, desiring to construct and improve a 
drain and pay the cost therefor as agreed by them, may file such 
agreement with the county auditor where it is recorded in the 
drainage record and is deemed to locate and establish the· ditch 
or drain as a public watercourse. 

Sec/ 6508. County lands: When the commissioners by resolution 

determine that lands owned by the county, or county highways, 
are in need of drainage, they may file a petition without bond 
in the court of common pleas of the county. The proceedings 

the~eafter are the same as for the establishment of a district. 

FINANCING--Assessments 

Sees. 61l5~ and 6~55: The surveyor, at the time of making 

surveys of the proJl9sed work, shall fix the amount which, in 
his judgoient, each parcel of land should be assessed for bene

fits. Sec. 6455: 'fhe surveyor, and the commissif:\Ilers in con

firming his report, must levy the assessments in accordance 
with the benefits received and all lands affected must be as
sessed in the proportion that tffey are specially benefited and 
not otherwise. 

Sec. 61l56. Surveyor's schedule of assessments: After the 
surveyor has filed his schedule and report with the auditor, 
the commissioners fix a date for 'the hearing thereon with no

tice by mail to all landowners appearing on the surveyor's 
schedule. If the schedule contains names no.t mentioned in the 

work of the proposed improvement is done. Aggrieved parties 
may appeal from the findings of the coJIIIIIissioners to the court 
of common pleas. 

See: Watson v. TniStees, 21 o.s •. 007. 
Carlin v. Hosler, 58 o.s. 694; 51 N.E, 1096. 
Hahn v. Comrs., 15 O.N.P. (N.S.) 472. 

Sec. 6560. Assessments paid....;.How: ihe assessments are payable 
in not less than two annual installments. At the time of the 
final hearing on the order approving the levy of -the assessments, 

the commissioners determine how long a period of time shall be 
given the landowners benefited in which to pay the assessments 
in semiannual installments, whether bonds shall be issued and 
sold in anticipation of such payment; and the rate of interest 
on such bonds if issued. If the cost does not exceed $500, 
there are no more than two semiannual installments, which are 
paid a':s taxes are paid. If the cost exceeds $500, the commis
sioners determine the number of installments; but where the 
amount of the assessment is less than $5.00 it must be paid in 

ca.Sh. When bonds are issued, interest is added to the assess
ments at the same rate borne by the bonds. Any owner may pay 
in cash without interest within 30 days after· construction. 
contracts are approved. 

Sec. 6~63. Commissioners determine assessments: At the final 
hearing the commissioners hear all evidence offered for or 
against . the. assessments proposed to be levied and competent 
evidence on the question of benefits. From such evidence and 

actual view of the premises, the commissioners correct and 

confirm the assessments. That part of the assessment for bene
fits to the general public by reason of the improvement being 
conducive to the ·public welfare is assessed against the· county, 

and benefits to state or county roads or highways are assessed 

against the county; benefits to public corporations or politi
cal subdivisions of the state are assessed against the corpora

tion or subdivision. The commissioners approve and confirm the 
assessment and order the surveyor to let contracts for the 
construction of the improvement. They determine when the 
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assessments shall be paid and whether bonds shall be issued in 
anticipation of and payable out of the assessments. Any ag
grieved party in interest may appeal to the .court of .common 
pleas. 

Sec • 6ij67 • Appea I: Appeal may be taken from any order af
fecting any part of the improvement as well as from any· order 
affecting the entire impro--vement. Appeals may be based on the 
necessity of the improvement, the public benefit, the .cost, the 
loca,tion, the method of construction, assessments, or damages. 

See: In re Joint County Ditch, 122 O.S. 226; 171 N.E. 103. 
Lucas v. Blaine, 42 0. App. 177; 181 N.E. 269. 
Bowersox v. Comrs.:, 20 o.s. 496. 
Atley v. Comrs.:, 77 O.S. 285; 82 N.E. 1079. 

Sees. 6ij68-6ij78. Procedure on appeal: These sections set out 
in detail the procedure on appeal-, judgments:, motions, and 
technical pleas. 

Sec. 6ij8ij, .Assessment after contract for construct ion: Upon 

appro"Val of the contract for .construCtion, the commissioners 
order the auditor to reduce the .confirmed assessments pro rata, 
by the difference between the estimated cost of .construction and 
the contract price; and the assessments so reduced, -but with the 
.cost of location included therein,, are levied on each parcel of 
land in the schedules as of the date of the .commissioners' order 
approving the contract and levying the assessments. The audi
tor places such assessments "on the .county duplicates, and they 
are a lien upon the real .estate from and af.ter the date of the 
. commissioners' order. 

See: Cattell v. Putman, 73 O.S. 147; 76 N.E. 390. 
Sears v. Walker, 85 O.S. 490; 98 N.E. 1132. 

Sees. 6ij92 and 6ij93. Genera I ditch. fund: Commissioners of 

each .county must establish a fund to be known _as the general 
ditch improvement fund, which is a sinking fund for all bonds 
issued. It .consists of taxes levied and .collected for drainage 
purposes under .county levies not by law otherwise disposed of, 
the proceeds of all bonds sold, the collections from special 
assessments for benefits to property, and such other funds as 
may be provided by law. Sec. 6493: All .costs of the improvement 
are paid from the general ditch improvement fund, except as 
otherwise provided by law, including contract price of construc
tion and cost of locating the impro--vement. No warrants may be 
drawn againSt the fund unless it contains a sufficient amount 
to pay them which is not otherwise specifically appropriated. 
letting and approving of a .contract is deemed a specific appro
priation, and such- amount must be set apart for the purpose of 
payment and .charged against the general ditch improvement fund. 
·If the fund contains the proceeds of bonds, it may not be de
pleted below the obligation incurred unless assessments or 
levies have been made or ordered.sufficient to redeem the bonds 
as they become due. If obligations legally incurred exceed the 
amount in the fund, general revenue funds of the .county treas
urer equal to the defic:l,ency may, by resolution of the board, 
be appropriated and transferred to the ditch improvement fund. 

Sec. 6ij9ij. Tax levy by Commiss.ioners: The .county .commission
ers, if necessary, may annually levy upon the grand duplicate 
of the .county a tax not to· exceed five-tenths of one mill on the 
dolla~, sufficient to pay for the location and construction of 
the respective improvements located by them, which tax when 
collected is credited to the general ditch improvement fund. 

Sec. 6ij95. Tax levy by trustees: The trustee of a township 
to which the .commissioners have apportioned a part of the ex
pense of .construction of an improvement must levy annually upon 
the grand duplicate of the township a tax sufficient to pay 
said apportionment, but not to exceed five-,-tenths of one mill on 
the dollar, and certify same to the auditor on or before May 15 
of each year until all installments are provided for. 

Sec. 6ij96. Tax levy by Board of EducatIon: When an assess
ment is made upon the lands held by the Board of Education, 

that board must pay such assessment out of the contingent fund 
of the school district and, if necessary for that purpose, may 
increase the levy for that fund. 

Sec. 6ij97. Records: A complete record of each ditch proceed
ing must be kept by the auditor, containing the petition, sur
'Veyor 's reports:, and all proceedings thereon and assessments 
levied, and such other matters as the commissioners may deem 
proper. 

Sec. 6503. Action to recover or enjorn assessment: Any 

landowner affected by an improvement, who .has not· received 
notice and has not had opportunity to be heard, may bring ac
tion in the .court of .conimon pleas of tlie .county wh~rein the 
land is situated against the board of .county commissioners in 
theu official .capacity, to recover any tax or assessment paid 
or to enjoin any assessment or levy or to reco--ver for any dam
ages sustained or property taken. :It is competent for the com
missioners to prove in such action the ·value of any actual 
benefit to the _land by reason of the improvement. These rights 
are in addition to all other rights provided by law • 

See: Hoffhines v. Hott, 23 O.D. (N.P.) 627. 
Lutman v. Railway, 56 O.S. 433; 47 N.E. 248. 
Sternan v. Hizey, 11 O.C.C. (N.S.) 347. 
Comrs. v. Kraus:, .53 o.s. 628; 42 N.E. 831. 
Comrs. v. Harshman, 102 O.S. 452; 132 N.E. 925. 
Mason v • . Comrs.:, 10 O.C.C. (N.S.) 201; 20 O.C.D. 451 • 

CONSTRUCTION 

Sec. 6ij79 to 6ij83. Bids: At the time fixed in the notice if 

no appeal has been taken, or after the appeal has been deter
mined, the ~ui'veyor receives bids in writing on the form pre
scribed by him. All bids are sealed and accompanied by deposit 
in the amount of 3 percent of the bid price. Deposits of un
successful bidders are immediately returned. Sec. 6-480: This 
section sets out the statement required in bids as to labor and 
material offered. Sec. 6481: Where the cost is less than 
$1,000, .contract for any or all of the work may be let by com
petiti--ve bids at public outcry, after notice. Sec. 6482: The 

bids are opened and tabulated by the surveyor, and the .commis
sioners must accept the lowest responsible bid; or they may 
accept a combination of bids for different parts of the work 
and different material as they may find advantageous. No bid 
may be accepted if it exceeds the estimated cost made by the 
surveyor. sec •. 6483: The successful bidder must enter into 

written contract, and the commissioners determine the time 

within which the work shall be completed. 
Sec. 6ij66. Contractor's bond: The .contractor must give bond 

·in the sum of the surveyor's estimated .cost of the work or 

material .covered by the contract. The details of the bond are 
set out in the statute. 

See: Comrs .v. Kraus:, 53 O.S. 628; 42 N.E. 831. 
Griffin v. Smith, 56 o.s. 775. 

Sec. 6ij89. Supervision by the surveyor: All work and material 
for the improvement are under the supervision and inspection of· 
the surveyor. He furnishes to the contractor a .certificate 
showing compliance with the contract in work and material when 
he appro--ves the same. The recipient of the certificate files 
it with the county auditor. The auditor draws his warrant on 
the treasurer for the full contract price for the materials 
furnished and .accepted, and 75 percent of the certificate where 
additionai material is to be furnished under the .contract·. He 
also pays 7-5 percent of' the contract price for work .completed and 
accepted, until the entire work is .completed and accepted when 
the balance is paid. The treasurer pays warrants out of any 
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fund applicable to the purpose; and if bonds have been deter
mined on by the commissi<ners and the contractor or material 
men consent, the treasurer may pay said warrants by bonds, pro
vided no bond may be issued for fractional sums , nor for less 
than $100. 

See: State ex rel v. Seaman, 23 o.s. 389. 
Zimmerman v. Canfield, 42 o.s. 463. 
State ex rel v. Baker, 88 o.s. 165; 102 N.E. 732. 

DISSOLUTION 

Sec. 6506. Vacation of dItch: The commissioners of any 
county, on petition therefor, with the same hearing, notice, 
and proceedings as for original establishment, may determine 
whether any ditch or drain has ceased to be a public utility 
and the public welfare no longer demands the maintenance 
thereof. Finding these facts to exist, they declare the drain 
vacated and abandoned as a public ditch and its location and 
establishment nullified. Private rights of persons acquired by 
reason of the establishment of such drain may not be interfered 
with nor impaired without due compensation, which compensation 
may be assessed on property that will be benefited by the 
vacation and abandonment. 

See: Tussing v. King, 65 O.S. 10; 60 N.E. 986. 
Blaine v. Lucas, 29 0. App. 182; 163 N.E. 208 

CHAPTIR 2-JOINT-COUNTY D"ITCHKS 

ORGANIZATION-Petition 

Sec. 6536. Fll ing petition: When the improvement as defined 
in chapter 1 is proposed to be located or will benefit or dam

ages land in two or more counties, the proceeding shall b_e 
conducted by a joint board of county commissioners, consisting 
of the members of the boards of the several cam ties in which lands 

may be benefited or damaged, and in such case the petition may 
be filed with the auditor of any county in which land that will 
be affected is situated. 

See: State ex ~el Gorgwer, 114 O.S. 642; 151 N.E. 752. 
Chesbrough v. Comrs., 37 o.s. 508. 
Carlin v. Hosler, 58.o.s. 694; 51 N.E. 1096. 
Elder v. Smith, 103 O.S. 369; 133 N.E. 791 •. 
State ex rel v. Comrs., 100 o.s. 201; 140 N.E. 124. 
Anderson v. Miller, 130.N.P. (N.S.) 42; 220.D. (N.P..) 166. 

Sees. 6537 and 6538. Proceedings same: The joint boards of 
commissioners may do any and all things that the commissioners 
may do in a single county and are subject to all of the pro
visions relating to single county ditches so far as applicable. 

Sec. 6538: The joint board of commissioners meets and organizes 
at the time set by the auditor of the county where the petition 
was filed. The llllditor of that county acts as clerk of the 

joint board. A quorum consists of at least two commissioners 
from each county affected, and all decisions must be made by 
vote of two commissioners from each county or otherwise the 
question is decided in the negative. 

Sec. 6539. Auditor-Joint-county ditch: lbe auditor o:f the 
county where the petition was filed asking the establishment of 
a joint-county ditch gives notice thereof to the commissioners 
of each county affected, and fixes a time for a joint meeting 
in the county where the petition is filed. He gives notice by 
mail to the auditors of the other counties affected and they in 
tum notify the coJIIIIIissioners of their respective counties. 

All- reports and proceedings are filed with the auditor of the 

county where the petition was filed. 

Sec. 651J3. Claims-Damages: The hearing on the surveyor's 

report and ·schedules is the same as in single county ditches; 

provided, appeal is to the court of coJIIIIIon pleas of the county 

in which the land is situated. All claims allowed for compen

sation or damages are paid out of the treasury of the county in 

which are situated the lands for which compensation or damage 
is claimed. The auditor of the county where the petition is 
filed cert,ifies the amounts of the expenses and damages found 
by the joint board to the llllditors of other counties inter
ested. In case o:f appeal, the auditor of the county where the 
petition was filed certifies to the clerk ·of the court of com
mon pleas of the county where the land is situated the original 
papers relating to the claim for compensation or damages and a 
certified transcript of all findings. The case is then docketed 
and the procedure is the same as :for single county ditches. 

Sees. 651PJ and 651J5. Appeals: Except appeals on claims for 
compensation or damages, all appeals are-heard by one judge of 
the court of common pleas of each county. If ani judge be dis
qualified for any reason, the chief justice assigns a judge to 
take his place. Appeals on claims for compensation or damage 
shall be tried by jury. Sec. 6546: If the joint· board at a 
final hearing is unable to agree on the amount to be assessed 
to each county, it may, by resolution, state that fact and the 
question is appealed. to the court of coDDnon pleas. The court 
hears such appeal the same as other appeals and makes such 
order as to costs as may be equitable. 

See: Comrs. v. Comrs., M o.s. 160; 59 N.E. 883. 
Canrs. v. Comrs.-, 93 o.s. 37; 112 N.E. 147. 
Comrs. v. Comrs., 12 o.c.c. 563; 5 o.c.n. 500. 
Canrs. v. Canrs., 10 O.C.C. (N.S.) 16; 19 O.C.D. 551. 
Comrs. v. Comrs., 5S o.s. 690. · 

ORGANIZATION-Officers 

Sec. 651JI. Surveyor: lr the joint board finds for the im

provement, it may designate the surveyor of any one of the 
counties to do the field work and make surveys and estimates, 
but the surveyor of each county must assist in making the re
port and schedules. If the joint board fails to agree on a 
surveyor, then the surveyor of the county where the petition 
was filed does the field work and makes the survey. All of the 
reports and schedules o:f the surveyor shall be approved and 
signed by all of the surveyors and filed with the auditor with 
whom the petition was filed. If the surveyors do not concur, 
separate reports and schedules may be filed by one or more and 
the costs will be paid in the same manner as other surveyor's 
costs. In making schedules and reports, the surveyor proceeds 
as i:f the improvement were in one county the size of the sev

eral counties interested. The surveyor who did the field work 

and who made the survey shall let the contract, inspect the 
progress of the work, accept labor and materials, and issue 
certificates therefor. as in a single county improvement. 

Sec. 651J2. Auditor and treasurer: TP.e auditor and treasurer 

of the county in which the petition is filed becomes ex offtcto 
the fiscal agent of all o:f the counties interested.· The auditor 
certifies to the llllditor o:f the other counties a schedule of 
the as::;essments to be levied for the location and construction 
of the improvement, and the auditor or each other county places 
the assessment on the tax duplicate. Assessments so certified 
to the auditor of another interested county are a lien upon the 
lands in that county from the time the certificate is received. 
The treasurer proceeds to collect the assessment pursuant to 
the orders made in the proceedings and to pay the money ov~ to 
the treasurer of the. county in which the petition was filed. 
All warrants are drawn by the auditor of the county where the 

petition was filed ·on the treasurer of that county, and "are 

payable out of the general ditch improvement :fund of that 
county. If the petition is dismissed after costs and expenses 
are incurred, the costs are paid by the several counties re
spectively as the joint board may deem just. All funds col
lected in the county are paid to the treasurer of the county 
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where the petition was filed and credited to the general ditch 

improvement fund of that county. 

CHAPTER 3--INTERSTATE COUNTY DITCHES 

Sees. 656ij to 6595: The procedure where a part of the im
provement is in another State is a modification of the proce
dure for single county and intercounty districts in Ohio, 
adapted to cooperation with the adjoining state for the accom
plishment of the result sought. The statutes themselves will 
have to be examined for their own technical terms, no synopsis 
is attempted here. 

OKLAHOMA 
(Oklahoma Statutes Annotated, Cumulative Pocket part--1940; 

Title 82--Waters and Water Rt~hts, Chapter 3--Dratns and 
Ditches, sees. 281 to 447) 

IN GENERAL 
Sec. 281. Title' and application a.ct: This act shall be 

known as the Oklahoma State Drainage Act and shall apply to 
every structure to be used in carrying surface or flood waters 
off of any lands (or out of the soil or sub-soil thereof) sit
uated within the state and constructed under the provisions of 
this act, and to all bridges and other structures over and upon 
such improvements. (L. 1910-11, ch. 132.) 

,See: Carson v. Oklahoma Dredging Co,, 152 Okla. 147; 4 p, (2d) 
71. 

Adams v. Washita Conser. Dist. #1, 136 Okla. 47; 275 P. 622. 
Hine v. Bd. of Co mrs. of McClain C. , 177 Okla. 251; 58 P. 

(2d) 570; 108 Pac. (2d) 112. 
Fitger v. Johnson (USCCA Okla.), 15 Fed. (2d) 145 

Sec. 282. Author lty of county comml ss I oners: The county 
commissioners of any county have power, at any regular·meeting, 
when they deem it conducive to the public welfare or of benefit 
to agricultural interests or to the. soil of the lands af:fected, 
or when it is necessary to drain lands or public roads or rail
roads, to cause drains and ditches to be constructed; to improve 
open or underground natural streams or water courses within the 
county, not navigable; to form one or more drainage or improve
ment districts; and to name each district so created. The 
county commissioners have exclusive jurisdiction to hear and 
determine all contests and objections to the forming of a dis
trict as well as all subsequent proceedings, except as herein 

provided. 

See: Prince v. Wild Horse Drg. D. #1, 145 Okla. 185; 292 P. 42. 
Bd. of Co. Comrs. of Lincoln Co. v. Robertson ·35 Okla. · 

616; 130 p, 947. \ 

Sec. 28ij. Eminent domain: full authority is conferred upon 
all designated officers and persons to use the right of eminent 
domain and to_ condemn lands as fully and completely as may be 
done under authority of law for any purpose. full authority is 
granted the district, and the commissioners thereof, to condemn 
rights-of-way through all lands, private and public (except 
cemetaries)·, necessary for the works and improvements of the 

district. Lands so situated as to endanger the drainage works 
by reason of erosion may be condemned and acquired by the dis
trict unless the owners thereof will seed same with Bermuda 
grass and maintain a good and effective sod thereon. The pro
ceedings for condemnation are in accordance with the general 
statutes of the state. No right-of-way may be condemned through 
a city or town without the consent of the lawful authorities of 
such.municipality. Commissioner~ may also acquire rights-of-way 
by gift, grant, or purchase; and if by purchase, such purchase 

is subject to the approval of the county commissioners. 
Sees. 285 and 286. Public prope~ty: Drainage works are common 

property of the owners of lands and other properly benefited 

thereby. All landowners in the district have the right to drain 
into the public drains and are permitted to make drains, at their 
own expense and according to the contours of the ·land, through 
intervening lands to the nearest public drain or water course or 
along public highways; provided, no such drain may be made until 
authorized by the drainage commissioners, who shall act as a 
jury to view and determine where the drain shall be. Sec. 286: 
To injure a dr~in is a misdemeanor. Water power developed is a 
common property of the district and subject to its control and 
disposal. 

Sec, 287, Record: The county clerk must provide a drainage 
book and keep a complete record of every drain, including all 
proceedings, maps, and plans. 

ORGANIZATION--Petition 

Sec. 301. Petition to establish: Before the county commis
sioners shall establish any drainage or improvement district, 
there must be filed with the county clerk a petition signed by 
five or more residents of the county, who claim to be affected 
and who would be assessed for construction. The petition sets 
forth the necessity t'or the work; a description of the works 
and of the starting point, route, and termini; and a statement 
as to whether it is desired to issue bonds or other evidence of 
indebtedness to.meet th~ expenses of the improvement; provided, 
that' if it is found that lands involved will be benefited and 
that the improvement will benefit the public health and be of 
public utility, the commissioners have power to order such im
provement without addi tiona! petitions. Otherwise the comis
sioners will require the signatures either of 50 percent of the 
owners or of the resident owners of 50 percent of the aggregate 
acreage affected or benefited. A bond of no less than $50 for 
each mile of the proposed lengt~ of works must be filed with 
the petition, conditioned to pay costs if the petition is dis-
missed. ' 

See: Gayman v. Mullen, 58 Okla. 477; 161 P. 1051.. 
Richards v. Rose, 119 Okla. 62; 243 P. 315' 
Fry v. Swift, 164 Okla. 4; 22 P. (2d) 94. 
Fitzer v. Johnson (USCCA Okla.), 15 Fed. (2d) 145. 

Sec. 302. Viewers: Upon the filing of the petition and bond, 
the commissioners appoint three freeholders of the county not 
interested or related to any interested party as viewers, and 
direct the county surveyor to assist them. They proceed to 
view the line of the proposed improvement, and report whether 
it is practicable and necessary and of private or public benefit. 
Finding these facts in the affirmative, the viewers report and 
recommend the best route for the proposed works; whether con
struction should be by allotment to the several interests or by 
contract; and whether any portion should be covered or bridged. 
The report is jn wriUr•g and is entered on the drainage record 
of the county clerk. (Davis v. Bd.. of Comrs. of Lincoln Co., 45 
Okla. 284; 137 p, 114.) 

Sec, 303 and 30ij, Hear I ng: After the filing of the viewers' 
report, the county board or the clerk, by order of record, fixes 
a time. for a hearing thereon, giving notice by publication. If 
the findings of the commissioners at the hearing be against the 
·impro~ement, the board dismisses the petition at the cost of 

petitioners. If the finding is in favor of the improvement, the 

pet:l!tioners are thereupon releas<ed from their bond. Sec. 304: 
Any interested person may file written objections to the im
provement, which objections are heard and determined by the 
colnmissioners. If the commissioners find in favor of the im
provement, the lands that will be benefited thereby shall, for 

the purposes of this chapter, constitute a drainage district 
with a designated name and nlimber. 



SYNOPSIS OF DRAINAGE LAWS 613 
Sec. 305. Bond for costs-Certificates of indebtedness: After 

the district is constituted, named, and numbered, the commis
sioners in their discretion require the district, or the land
owners thereof for the district, to file a bond conditioned to 
pay all costs and expenses if for any reason the works are not 
finally constructed, and the commissioners have the right to 
issue certificates of ·indebtedness secured by the said bond for 
services, labor, and expenses in said district, and the holders 
of certificates have the right to sue on the bond. 

Sec. 306, Survey: If the commissioners find the improvement 
necessary for sanitary or agricultural purposes or conducive to 
the public health and welfare, they enter such finding in their 
records and certify same to the judge of the district court of 
their county and request that he appoint three disinterested 
freeholders. from t..he regular jury list, who may nqt be inter
ested in the construction of the worlj's nor kin to any inter
ested party, as viewers. The court immediately cau5es 10 days' 
notice of the application to be given by publication. A.t the 
time stated in the notice the court appoints three qualified 
freeholders and certifies their names to the county commission
ers. The commissioners enter an order directing the viewers 
and the county surveyor, or any surveyor or engineer employed 
by them, to go on the lands :>.nd establish the precise looation 
where the ·improvement should be const-ructed and set stakes 
every 100 feet, numbering them downst·ream, to place bench marks, 
and to denote intersections and railroad crossings. They de
termine the form of the works to be· crnstructed; they estimate 
the cost per cubic ·yard in each section of 100 feet, as well as 
for the whole. They report with profiles and plat, and give 
the names of the owners who will be benefited and damaged and 
the amount of the benefit or damage to each tract of 40 acres 
or less. They make separate estimates of cost, proportioning 
the same to each tract in accordanc.e w:l,th the benefits or dam
ages that will result. [A.lford v .. Kerbo, Okla., 98P. (2d) 614.] 

Se~s. 307 and 309. Estiutes~Plat: If ordered by the com
missioners, the viewers apportion and allot the expense of 
construction to each lot or tract of land, road, or railroad in 
proportion to the estimate of benefits or damages. They specify 
the manner and the time in which the improvement shall be com
pleted and indicate the floodgates, bridges, and culverts. The 
plat must show the meandering of the improvements and the bound
ary lines of each tract or lot of land and each road or railroad 
to be benefited, together with all details of construction. 
Sec. 309: The viewers may 'lary the line of the work, prwided· 
they start at the !JOint prescribed in the petition and follow 
the line as nearly as practicable, When the ~ain described in 
the petition is not of sufficient length, they may extend it 
below the outlet, but not more than one mile. They looatethe 
drain as nearly as practicable on the division lines of separate 
tracts. [Alford v. Kerbo, Okla., 98 P. (2d) 614.] 

Sec. SIO. Hearing on viewers' report: Hearing on the viewers' 
report is set by the county clerk for sane day during the next 
regular meeting of the county commissioners. He issues by name 
t·o every person returned by the surveyor and viewers as the 
owner of any land affected, or of any interest .therein; and· by 
name to all others whom it may be. ascertained are the owners of 
any land or interest therein; and generally to all other persons 
who may be interested; notice of the general nature of the re
port, stating that the commissioners will hear the petition and 
·all evidence concerning it. on a certain date, and requiring 
that each person appear -and show cause why t~e report should 
not be confirmed as made or as it may be amended by the commis
sioners. The notice, containing a description of the land, is 
publishea for four weeks. [Mantooth v. Colbert, 178 Okla. 395; 
62 P. (2d) 1235.] 

Sec. 311. Hearing: Ifthe commissioners find that due notice 
has been given, that the assessments of costs of location and 
construction and damages are correct, and that the apportionment· 
of cost of location and construction is in proportion to the 
benefits and damages of each tract and is fair and just, they 
will approve and confirm the report; provided, if' 50 percent of 
the resident landowners or the owners of 50 percent of the total 
acreage in the district file written protest against the im
provement, the petition must be dismissed. If the commissioners 
find the apportionment so reported unjust or erroneous, they 
may amend the report by order of record to make the apportion.:. 
ments fair and just and in proportion to the benefits and dam
ages. If upon like petition at any time before the completion 
of the improvement the commissioners find that the location or 
specifications of any improvement should be changed, they may 
by order of record make the change. They may acquire the right
of-way for any improvement by grant, purchase, or condemnation. 

In the .construction of works for flood control under this act, it 
is lawful to change the course or channel of a stream, and the 
same viewers shall report such damages as they may find to be 

sustained by reascn of such changes and provide for payment 
thereof. 

See: Mantooth v. Colbert, 178 Okla. 395; 62 P. (2d) 1235. 
Fry v. SWift, 164 Okla. 4; 22 P. (2d) 94. 
Broadwell u. Diricksro, 85 Okla. 242; 205 p, 751. 
Alford u. Kerbo, Okla., 98 P. (2d} 614. 

Sec. ~~I. Intercounty districts: When it is desired toes
_tablish a drainage district embracing territory in· two or more 
counties, a petition must be filed, ·signed by the requisite 
number of petitioners for each county, with the county commis
sioners of each county, who will hear the petition and determine 
whether the district should be established. The commissioners 
of each county are governed by the provisions of this chapter 
and no such district may be formed unless authorized by the 
county commissioners of' each of the counties. 

Sees. 11112 and 11113. lntercounty-Assess.ents-Viewers: The 
commissioners of each county meet jointly, within 30 days after 
the order for the formation of the district has been made by 
the county commiSsioners of the last county acting, and prorate 
to the landowners and interests to be affected in the different 
counties the proportionate share of the total cost and expenses 
of such improvement. They select a name and number for the 
district ·and appoint as viewers three resident freeholders of 
any of said counties, not interested and not kin to any inter
ested person, and designate a· surveyor or engineer to assist 
said viewers. The procedure then follows that for a single 
county district, The reports to the county commissioners of 
each county may be limited to the work in the respective coun
ties. Separate surety bonds are required for the mileage of 
the works embraced in each county, to be filed with the commis
sioners of the. respective counties. Sec. 4.4.3: Procedure follows 
that for the formation of drainage district wholly in one county, 
except that the proceedings are had in each county for that 
portion of the district situated in that county as if the dis
trict; were wholly within ooe county. The benefits are assessed 
in the same manner and prorated between the different counties 
in proportion to the benefits derived. 

ORGANIZATION-Office~ 

Sec. 1111. Drainage commissioner-Duties as to repair and 
maintenance: A. drainage commissioner is appointed by the county 

commissioners upon the recommendation of the resident owners of 

property taxed in the district who have power of recommendation 
in proportion to benefits to the acreage affected; provided, 
the commissioner must have in any event the endorsement of 20 
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percent of the resident landowners. It is the duty of the 
drainage commissioner to inspect the drains and keep them in 

repair and free from obstruction. All suits in the district 

court for condemnation or other proceedings must be brought 'in 

the name and under the direction of the drainage commissioner. 

No appeal may be prosecuted after the expiration of 20 days 

after judgment or confirmation. 

See: Montgomery u. Crouch, 77 Okla. 51; 186 P. 218. 
Niblo u. Drg. Dist. #3, 58 Okla. 639; 160 P. 468. 

FINANCING--Assessments 

Sec. 331. Benefits, Damages-Proration: All lands benefited 
must be assessed for the construction of the works in proportion 
to the benefits, whether the improvement passes through said 
lands or not. The viewers, in assessing benefits to lands not 

traversed by the drain, shall not consider what benefits will 

be derived after some other drain has been constructed but only 

the benefits to be derived from the public drain and the value 

of the outlet to be offered for the drainage of said lands, or 

protection from floods. The expense of the improvement must be 

prorated to the whole acreage benefited In estimating damages, 
the viewers and commissioners shall consider lands and drains 

appropriated, and the direction of the drains across the lands. 
The estimate for location expenses shall include the cost re

ported by the viewers and a· reasonable provision for properly 

inspecting the works and all fees for recording andpublication; 
provided, however, if the amounts respectively assessed shall 
become insufficient to pay the estimated cost, or after comple

tion, the actual cost, by reason of increased dlj.mages or reduced 

assessments on appeal, or because the actual costs of construc
tion exceed estimated costs,· or when because of irregularity 

the assessment is found insufficient or invalid, the commission

ers shall appoint three resident freeholders, not interested.nor 

kin ·to owners, who will proceed under section 302 and reassess 

the costs of such improvements against the landowners, roads, 
railroads, and municipalities interested, and make their report 
thereon. This report supersedes the original report as to the 

amount of benefits resul tin~ and as to the damages and the pro 
rata cost of said improvement charged. to the several tracts. 
This report is heard in· the same manner as the original report 

with the same right of appeal. If warrants or bonds have been 
issued upon the report of the f1rst viewers, the legality and 

standing of such warrants and bonds is not affected in any way 

by reason of the second or subsequent assessment and report, 
and additional warrants or bonds may issue for the additional 

amount required and assessed for completing the improvement. 

If the irregularity consists of the failure to enter an order 

in the record of the proceedings, the commissioners may at any 

time cause such order to be entered with full force and effect 

as ~f properly entered at a time. 

See: Bd. of Comrs. of Pottawatomie Co. u. Municipal Securities 
'Co. (USCCA Okla.) 1 Fed. (2d) 294. 

Cochran v. Norris, 175 Okla. '126; 51 P. (2d) 736. 
Bd. of Comrs. of Kiowa Co. v. Kiowa Nat. Bk. of Snyder, 

175 Okla. 3; 52 P. (2d) 777. 
Butterfly v. Bd. of Comrs. of Garvin Co., 157 Okla. 161; 13 

P. (2d) 209. 
Carson v. Okla. Dredging Co., 152 Okla. 147; 4 P. (2d) 71. 
Stucky v. Keys, 119 Okla. 227; 249 P. 416. 
Prudential Ins. Co. of Amer. v. Bd, of Comrs. ofGarvin Co., 

185. Okla. 362; 92 Pac. (2d) 359. · 
Barrett v. Bd. of Comrs. of Tulsa Co., 185 Okla. 111; 90 P. 

(2d) 442. 
Hine u. Bd. of Comrs. of McClain Co. , Okla., 108 Pac. (2d). 

112· 

Sec. 332. Roads and railroads: When the work benefits ·any 

public or corporate road or railroad, the viewers apportion to 

the county, state, or railroad the costs of location and con
struction in the same proportion to benefits as to private 

individuals. 

Sec. 333. Payment of damages: The commissioners have power 
to condemn rights-of-way, and when damages are allowed they 

must be paid in cash without regard to corresponding benefits. 

Such.banefits will be assesse~ the same as on property not dam

aged; provided, nothing herein shall be construed to prevent 
the offsetting of dam~ges against benefits when the owners con

sent thereto. 

Sees. 33q and 335. Appeal: Any interested person may file 
exceptions to the apportionrtlen t made by the viewers. The com
missioners may hear testimony and examine witnesses, and their 
decision is entered of record. If the exception is overruled, 
the costs are taxed against the person filing same. Sec. 335: 
Any aggrieved person may appeal from the order of the commis

sioners. On the appeal the following questions may be deter
mined: (1) whether just compensation has been allowed for prop
erty appropriated; (2) whether proper damages have been allowed 

for property injured; (3) whether the pr.operty has been assessed 
more than it will be benefited or more than its propo.rtionate 

share of the cost of the improvement. ·Appeal bonds must be 

given except in cases of damages to lands and condemnation of 
lands and property. Appeal is to the district court. Where 

damages are assessed or property condemned, the commissioners 
must pay into court for the owner such compensation as deter

mined by the viewers. Appeals do not stay the proceedings nor 
prevent progress of the work of construction. 

Sec. 338. lien of assessment-Delinquency-Public lands: The 
assessments as confirmed by the commissioners a~ainst all lands, 

roads, and railro.ads benefited or affected by the improvement, 

and interest and costs from the date of such confirmation, c.on
stitute a lien to which only state, county, and municipal taxes 
are paramount, upon the lands and crops produced by the owners, 

or lands and profits due the owner, or crops produced on said 

land, and are collected in the same manner as state, county, 
and school taxes upon real estate and on personal property. 

The assessment becomes delinquent on the same date as other 

taxes and is subject to the same interest and penalties. Al·l 
costs except construction and ·collection of delinquent assess

ments and those taxable to petitioners, remonstrants, or appel
lants, are paid out of the county treasury, to ):>e refunded out 
of the first money received on assessments or from bonds. After 
the costs are refunded to the county,· such damages as have 

been paid to landowners are next refunded; provided, where 

lands are not taxabl,e, the COJDIRissioners have power to prorate 

the amount of the assessments among the owners of other lands 
subject to taxation, or pay the assessments on such nontaxable· 

lands out of the county funds or defer the paYment until the 

lands aforesaid may be taxed. At that time said lands are made 
to bear their proportion of the expense·, including interest. 

Al'r public lands are subject to as~essment for benefits and 
allowance for damages the same as lands owned by private par
ties, and such assessments draw six percent interest until paid. 
The assessments constitute a lien to which only the lien of the 

state for rent, sales price, and interest, and the lien of the 

state, county, and municipality for taxes, shall be paramount. 
The lien attaches to all crops produced upon the land. When 

collected, such .money is applied to tlile payment of principal 

and interest of. any judgment rendered, or of bonds or other 
evidence of indebtedness issued for the cost of location and 

construction of the improvement, that are payable from assess

ments against the lands of the district. The state has the 

same. right of objection and·appeal. that individual owners have. 
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Commissioners may order assessments on state lands paid in not 
to exceed 10 annual installments at the same time that assess
ments on private lands are payable. 

See: Missouri State Life Ins. Co. v. Bd. of Comrs. of Garvin 
Co., 173 Okla. 26; 45 P. (2d) 1101. 

Stucky v. Kays, 119 Okla. 227; 249 P. 416. 
Pottawatomie Co., Okla. v •. Municipal Sec. Co. (CCA Okla.), 

1 F. (2d) 294. 
Barrett v. Bd. of Comrs. of Tulsa Co., 185 Okla. 111; 90 P. 

(2d). 442. 

Sees, 339 to 3111. Installments: The commissioners determine 

in what number of installments they will require assessments to 
be paid and the rate of interest thereon. Sec. 340: Assessments 
are recorded by the county cl'erk in the "drainage assessment 

book." The installments and interest thereon must be applied 
to the payment of principal and interest of bonds and to no 
other purpose except as herein provided. Sec. 341: Landowners 
have the privilege of paying the assessments to the county 
treasurer at any time before bonds based thereon are issued. 
If the costs and expenses of the improvement are less than the 
estimate, the difference is refunded pro rata to the owners 
assessed. 

Sees. lli3 and II ill. Assessments for repairs: When a drain 

needs repairs, any owner assessed for the original construction 

may file ·a statement in writing with the county commissioners 

.setting forth the necessity. The commissioners will instruct 
the drainage .commissioner to examine the drain and report, under 
oath, an estimate of the work required to repair the same. If 
such sum is reasonable, the commissioners will divide it pro 

rata according to the original assessment of benefits. Sec. 

414: The drainage commissioner returns his estimate and assess
ment; for repairs or cleaning to the county commissioners, who 
after notice and hearing thereon make the apportionment of cost 
as they deem. right and proper and enter the same on their rec
ords and the county .clerk places same on the tax books against 
the lands and the crops or rents and profits to be collected as 

taxes. 

FINANCING-Bonds 

Sees. 37i to 375. Warrants In lieu of bonds: In lieu of 
issuing bonds, the commissioners may issue warrants of the 
drainage district, which bear interest at 6 percent and are of 
such denominations as will be convenient. Sec. 372: If prayed 
for in the petition, the COIIIUiissioners may issue bonds .in denom
inations of not less than $100. Sec. 373: When the assessment 
roll is confirmed or at any time thereafter, the commissioners 
may enter an order that any property owners may pay the assess
ments levied against their property, and they give notice by 
publication that on a certain date thereafter the .commissioners 
will issue drainage bonds of the .county to pay the .costs of the 

improvement.· After bonds have been issued, the assessment must 
be paid in installments with interest as the .county commission
ers may order. Sec. 374: As soon as convenient after the expi
ration of the period stated in the notice, the county treasurer 
reports the amOun.t of the assessments to be paid by the property 
owners. The county .commissioners then pass a res'olution recit
ing the aJ!lOunt of the originally confirmed assessments, the 
amount of any assessments released on appeal, the amount paid 
by the property owners in cash, and the total · am01mt then un
paid.· The board thereupon divides ·such tax into convenient 
annual installments, not more than 10 in number, specifying the 
amount and the fiscal year in which the same shall become pay
able. The .first installment is payable not more than four 
years after the fiscal year in which the order is entered, and 
one installment is payable each year thereafter until all are 
paid. Each installment must be of sufficient amount to pay the 

principal and interest of bonds issued and the .cost of collec
tion thereof. The order then provides for the. issuance of the 
bonds of the county for the account of the drainage district. 
No annual installment of bonds may exceed the amount of the 

corresponding installment of assessments after deducting the 
cost of collection. Sec. 375: Bonds may bear any date subse
quent to the confirmation_ of the assessments and be made to 
mature at such times as the county commissioners may fix, and 
be payable at the office of the county treasurer or as desig

nated by the commissioners. 

See: Bd. of Comrs. of Pottawatomie Co. v. Munic. Sec. Co. 
(USCCA) , 1 F. (2d) 294. 

Bd. of Comrs. of Kiowa Co. v. Kiowa Nat. Bk., 175 Okla. 3; 
52 P. (2d) 777. 

Mo. State Life Ins. Co. v. Bd. of Comrs. of Garvin Co., 
173 Okla. 26; 45 P. (2d) 1101. · 

Sees. 376 and 378. For• of bond: The form of the bond is set 
out in :full in the statute. The bonds constitute a lien upon 
and are payable solely out of the proceeds of the special 

assessment of benefits, and they recite m their face that the 
proceedings for the establishment of the district have been 
legally had, and that the total bonds do not exceed the assess
ments levied and unpaid. Sec. 378: Bonds so issued are ·valid 
and binding obligations upon the drainage district. They must 
be registered, and in any action brought on the bonds the only 

defense that may be offered against their validity shall be 
forgery or fraud. (City of Chickasha v. O'Brien, 58 Okla. 46; 
159 P. 282.) 

Sees. 379, 380, and 382. Sale of bonds: When the bonds have 
been registered, the commissioners may sell them at not less 
than the based par value thereof and accrued interest. The 
proceeds are placed to the credit of the drainage district in 

the hands of the county treasurer, who gives bond .conditioned 
for faithfUl performance of his duties as treasurer, in double 
the amount of the drainage bonds. Sec. 380: If there be unde
termined appeals when bonds are issued, the .commissioners may 
provide for bonds for the :full amount of the tax as .confirmed, 
but order withheld from delivery specified bonds in a principal 
sum at least equal to the assessments 'pending on appeal; and 
when the appeal has been decided and the precise amount of the 

assessments determined, the board may deliver bonds so withheld, 
adjusting the principal and interest by endorsement thereon to 
conform to the tax available to pay them; or they may issue new 
bonds in lieu of the bonds withheld. 

Bonds may be issued in installments, and in the event that a 
surplus remains in any installment after paying principal and 
interest of bonds issued against it, the surplus may be used by 

the county board in paying the costs of maintenance, repair, 
and replacement. All assessments unpaid bear interest at 6 

percent from date of coofirmation, payable semiannually. If 

bonds are issued at such time that it will be impossible to 

collect the interest assessments in time to pay promptly in
stallments on bond interest, the commissioners may pay the bond 
interest from the general fund of the county and reimburse that 
fund when the assessment interest is collected. Sec. 382: l'i,o 
bonds may be issued in anticipatioo of the collection o:f as
sessments levied against any municipal corporatim nor against 

real estate of any school district, but only in anticipation of 
the assessments against property privately owned and the 

property of public service .corporations. Municipalities and 

school districts may elect to pay assessments in .cash or in 

time warrants, reporting their election to the county commis

sioners before the date of the confirmation of the assessments. 
All bonds 111Ust be registered by the county qlerk in a book 
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provided for that purpose, and a certificate of registration be 
indorsed on the bonds. 

Sees. ~01 to ~03. Judgments against districts on bonds: When 
a final judgment is rendered by a Federal court, based on orig
inal bon&, or warrants, against a drainage district or against 
the county commissioners, no execution shall issue, but a tax 
sufficient to pay the same shall be levied upon the lahds, prop
erties, and corporate bodies theretofore found to be benefited 
and assessed for construction, sufficient to pay the judgment 
and costs. When collected, this ta.X is paid by the county 
treasurer to the judgment creditor. (L. 1925, p. 51.) Sec. 402: 

The tax to pay judgments is levied :j.n proportion to the assess
ment of benefits for construction theretofore made and con
firmed. Sec. 403: Where a part of the tax is apportioned to a 
municipal body, it must be paid by the municipal! ty direct to 
the county treasurer. 

CONSTRUCTION 

Sees. 351 and 352-7. Contracts: The commissioners give notice 
of the work to be let by contract in the same manner as notice 
of hearing on the report of the viewers. Thelowest responsible 
bid is accepted. The contmissioners cause a competent surveyor 
to receive the bids, to make contract on behalf of the county, 
and to give bond for faithful performance of his duties. The 
commissioners must appoint such surveyor as two-thirds of the 
resident 1Mdowners whose lands will btl affected shall by peti
tion request to have employed. Sec. 352-7: These sections set 
out in detail the procedure for letting contracts, the bonds 
required, and the method of payment for work. [Hoover v. Bd. of 
Comrs. of Garvin Co., 157 Okla. 225; 13 P. (2d) 207.] 

DISSOLUTION 

Sees. ~~6 and ~~7. Actionfor di!Jsolution: When the purpose 
for which the district was for'med has been accomplished, any 
person owning land in and affected by said district may bring 
stii t to dissolve it in the county court of the county in which 

to the wet condition of said land or other lands; the total 
acreage in each county affected, that is to be inclu<Iled in the 
district; the names of the landowners and the acreage owned by 
each; and an allegation that the proposed reclamation is for 
sanitary or agricultural purposes and will be con\iuci ve to the 
public welfare. The petition must also state that the land in 
the district will be benefited, that the benefits will exceed 
the damage done, that the best interests of the landowners and 
the public at large will be promoted by the for~ation of the 
district, and that the district will be an advantageous method 
of accomplishing its purposes; and it must contain an informal 
statement of a proposed form of reclamation) an agreement that 
the signers will pay the expense incurred and any taxes levied 
for the expenses of organization, and a prayer that the land 
described be organized into a drainage district. The petition 
must be verified by one or more of the signers. The petition 
is filed in the office of the court clerk of the county in 
which more of the lands are situated than in any other county. 

See: D.D. #7 v. Bernards, 89 Ore. 531; 174 Pac. 1167. 
State ex rel Mehaffey, 82 Ore. 683; 162 Pac. 1068. 
Re Scappoose D.D., 115 Ore. 541; ~ Pac. 684; 239 Pac. 193. 

Sec. 123-102. Hearing: The CO\llltY court fixes a time and 
place for a hearing on the petition and the clerk gives notice 
thereof by publication for four weeks, the last publication to 
be at least 15 days before the date of the hearing. The form 
of the notice is set out in the statute. (Rees v. Valley View 
D.D., 101 Ore. 65; 199 Pac. 178.) 

Sec. 1,23-103. Objections: Any interested party may file, in 
writing, his .objections to the organization of the district, 
which objections must be specific , and definite. The court con
siders all of the evidence presented for or against the peti
tion and makes its findings on the facts presented, If it ap
pear to the court that the petition should be granted, it will 
by order of record declare the district organized. Finding 
the contrary, the pet! tion is dismissed at the cost of peti
tioners in proportion to the acreage represented by each. In 

the district is located. Notice is issued and served on the considering the petition the court will disregard any error or 
drainage commissioners and summons issued and served on the 
landowners as in civil action. (L. 1937, p. 484.) Sec. 447: It 

is the duty of the county attorney to represent the drainage 
district. Upon the trial, if the district judge shall find 
that all. things have been done and accomplished in the district 
and there remains nothing further to be done and that there is 
no outstanding indebtedness and no .reason for the continuance 
of the district, he issues an order, judgment, and decree that 
such district be dissolved. Thereafter all property within the 

district has the same status as prior to the formation of the 

.district. (L. 1937, p. 484.) 

'OREGON 
(Ore~on Comvtled Laws Annotated--1940) 

TITLE 123, CHAPTER !-DRAINAGE DISTRICTS, 
SECS. 123-101 TO 123-154 

ORGANIZATION-Petition 

Sec, 123- I 0 I , Who may pet It ion: The persons shown by tbe rec
ords of the county to be the owners of 50 percent of the acre
age 'in any contiguous body of swamp, wet, or overflowed lands or· 
irrigated lands, situated in one or more counties of the state, 
may form a drainage district to reclaim and protect said land 
for sanitary or agricultural purposes, or when the same may be 
conducive to the public welfare, by signing and filing a peti
tion which must state: the name of the district; the boundaries 
with a description of the land contained therein; an allegation 
that the land constitutes a contiguous body of wet or over
flowed land, or irrigated land the water of which contributes 

omission that does not affect substantial rights, and such er
ror or omission does not affect the validity of the organization. 
(Stafford v. Mul tnomah Co. D. D. #1, 10~ Ore, 197; 204 Pac. 158.) 

Sec. 123-13~. Changes in "plan"-Petition for: The super
visors of the district, or the owners of land. adjacent ,to the 
district, have the right to petition the court organizing the 
dis.trict to amend its former decree to correct names of land
owners, the descriptions of lands, or errors, or to change the 
"plan" so that the boundary lines of the district be extended 
to include land not described in the original petition; pro
vided, in no case shall. land be included in the district unless 

persons shown by the records of 'the county to be the owners of not 
less than 60 percent of the acreage sought to be brought into 
the district, and not descrioe<Il in the original petition, fi~st 

sign and file with the court a petition therefor. If the peti
tion requests a change in boundary, it shall also ask the court 
to appoint commissioners as provided under section 116 to ap
prai.se lands and assess the benefits and damages, As soon as 
the petition is filed the court clerk gives notice of a hearing 
thereon in the same manner as provided in section 102. The 
form of the notice is set out in the statute. The proceeding 
thereafter is substantially the same as for the original estab
lishment of the district. (Arstill v. Fletcher, 95 Ore. 308; 
187 Pac. 854.) 

ORGANIZATION--Officers 

Sees. 123;.108, 123-109, 123-111, and 123-112. Supervisors: 
Within 30 days after organization of the distr~ct, the clerk of 
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the county where the petition was filed calls a meeting of the 
landowners to elect a board of three supervisors. Notice is by 

publication. The supervisors must be landowners of the dis
trict. At the time stated the landowners organize by electing 
a chairman and secretary and those officers conduct the 
election. Each owner is entitled to one vote for each acre 
owned by him in the district, and the three persons receiving 
the highest number of votes are elected supervisors. They de
termine their terms of office of one, two, and three years by 
lot and serve until their successors are elected and qualified.· 
A majority of acreage is necessary for a quorum at all land
owners'.meetlngs. Sec. 123-109: In the same month of each year 
after the first election of supervisors, the board of supervi
sors calls a meeting of the landowners in the same manner to 
elect one supervisor, who shall hold office for three years. 
Vacancies in the board are filled by the supervisors until the 
next annual election. After the report of the commissioners 1 

has been confirmed as provided in section 121, only the land 
having benefits assessed against it is entitled to vote at the 
annual. meeting. Sec. 123-111: Immediately after the election, 
the supervisors choose one. of their number as president of the 
board and elect a secretary who may or may not be a board mem

ber. Th~ board reports to the annual meeting ot the iandowners 
showing all work done. Sec. 123-112: The secretary of the 
board is also treasurer and gives bond, in the amount fixed by 

the supervisors, to faithfully account for all moneys received 
by him. Said treasurer must pay out money only on warrants of 
the district signed by the president of the board of supervi
sors and attes·ted by the secretary and treasurer. 

Sec. 123-116. Commissioners: The county judge by order of 
record appoints three commissioners to view the lands and as
sess benefits and damages. The commissioners may not be larrl
owners nor kin .in the fourth degree of consanguinity to an:y 
landowner. One of the commissioners must be a civil engineer 
and two must be freeholders residing in the State of Oregon. A 
majority constitutes a quorum. (See "Financing-Assessments," 
sec.· 123-117, post.) 

Sees. i23-i32 and i23-i33. Chief engineer: Within 30 days 
after organizing, the supervisors appoint a chief ef1bineer for 
the district to have control of its works. He makes all' neces
sary surveys and reports in writing to the supervisor~, with 
maps and profiles and a plan. for draining and reclaiking the 
land described in the pet:i,tion and adjacent lands that will be 
improved or reclaimed.· Sec. 123-133: Upon filing ·of the engi

neer's final report, the supervisors adopt the same ot any mod
ification thereat' approved by the engineer, and the report be
comes the "plan for reclamation• and is filed in the 1records of 
the. district.· All lands that will not be benefited under the 
"plan" may be excluded from the district by order of the county 
court, and any tax levied thereon will be refunded; provided, 
however, when irrigated lands contribute to the Jet or over
flowed condition of any land in the district and the waste or 
seepage waters from such lands are carried by and disposed of 
through the works of the district, they are ciqemed to'"~ 
benefited.· 

See: In re Scappoose D.D., 115 Ore.· 541; 237 Pac. 684; 239 Pac. 
193. 

Reese v. Valley View D.D., 101 Ore. 65; 199 Pac. 178. 

ORGANIZATION~Powers 

Sec. 123-136 •. Connecting exls.ting ditches: At the time of 
construction, all ditches. or systems of drainage already con
structed within the district and all water courses shall be 

connected with the works of the district, if necessary to drain 

any of the lands. But no drains may be connected without the 

consent of the board of supervisors in writing, approved by the 
chief engineer and describing the terms and conditions of the 
connection. If landowners wishing to connect with the drain
age system of the district are refused by the supervisors, or 
decline to accept the consent granted, they may f_ile a petition 
for the connection in the <;:ircuit court having jurisdiction of 
the district, and the court will decide the question in a sum
mary manner, and its decision is final and binding on the dis
trict and the lando:wners. No connection with the drainage works 
of the district may be made by the owners of any sort of drain
age system wholly outside the district without the written 
consent of the supervisors.· 

Sec. i23-i37. Supervisors' authority: The supervisors have 
ftill authority to erect all of the works_ called for by the 
"plan" and, in_ the name of the district, to make all necessary 
water filings and appropriation of water for the sUbsequent ir
rigation of land within the district, and may hire labor and 
purchase equipment, material, and supplies therefor. They may 

enter into contract for construction, and the complete plans 
and specifications prepared by the chief engineer and approved 
by the state engineer shall be attached to every contract. The 
chief engineer is the superintendent of all works, and must make 
a ftill report to the superviSors at least once a year or when 
required. 

Sec. 123-138. Irrigation works: Drainage districts may ir
rigate any\ land within their boundaries and cause irrigation 
works to be constructed, operated, and maintained. All powers 
conferred by this act in respect of drainage shall also be con
strued to include -irrigation. Bonds issued soleley for irriga
tion purposes must be known as irrigation bonds. 

Sec. 123- 139. Entry on I and: The officers and employees of 
a district have the right to enter upon lands to make surveys 
and to locate the necessary works for irrigation or drainage 

and laterals therefor on any land that may be deemed best for 
such location. The district also has the right to acquire by 
condemnation or any legal means all lands, rights-of-way and 

easements, ·and other property necessary for construction, oper

ation, and maintenance of the drainage or irrigation works, in
cluding the improvement of natural waterways for such-purposes. 

_The district may make all necessary water filings and appropri
ations of water under the state law. The right of condemnation 
as hereby given includes property already devoted to a public 
use that is less necessary than the use for which it is re

-quired by the district, whether drainage, irrigation, or other 
purpose. Right-of-way over state lands is given the district. 
Condemnation proceedings are in the name of _the district and 
under the provisions of the state law. 

See: Stafford v. Multnomah Co. D.D. ,#1, 103 Ore. 197; 204 Pac. 
158. 

In re Scappoose D.D., 115 Ore. 541; 237 Pac. 684; 239 Pac. 
193. 

Sec. 123-i~o. Contracts with the United States: The board of 
supervisors may, when it is Q.etermined to be for the best inter
ests of the district, enter into a contract with the ,United 
States for the reclamation by drainage or irrigation of lands 
within the district under the provisions of the Act of Congress 
of June 17, 1902, (32 Stats. 388), and -especially the Act of 
August 13, 1914, entitled "An Act extending the period of pay
ment under- reclamation projects, and for other purposes" com
monly known as the "20--year Ex:tensionAct." (L. 1917, ch. 186.) 

Sees. 123-1~2 and i23-i~2-a. Waterworks: Any district embrac
ing less than 1,000 acres may own reservoirs, pumps, and other 
waterworks and may sell water for domestic -plrposes and watering 

gardens and lawns for profit. (L. 1931, ch. 174.) Sec. 123-14-2-a: 
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Lands acquired in any manner by a district ·and not necessary 
for its purposes may be disposed of either at private or public 
sale. 

See: Warm Springs I rr. D. v. Pac. Livestock Co. (C. C.A. -9th) , 
270 Fed.· 560. 

Sec. 123-1~7. Annexation to municipality: No part of a 
district may be annexed or merged within a municipality except 
upon a three-fourths favorable vote of the voters of that part 
of said district. The voting is conducted .in the same manner 
as in elections of officers of the district. (L. 1933, ch. 170.) 

Sees. 123-1~9 to 123-15~. Districts west of the Cascade 
Mountains: These sections give the supervisors special power 
for repairing, cleaning, and grading ditches of districts west 
of the Cascade Mountains, and to prevent obstruction and pollu
tion of such ditches. 

FINANCING--Assessments 

Sec. 123-115. Tax levy: As soon as the board of supervisors 
are organized ·they levy a uniform tax of not more than $1.00 

per acre upon each acre of land within the district for the 
purpose of paying the expenses of organization, surveys, assess
ing benefits and damages, and other necessary expenses before 
the board is empowered to p~ovide funds to pay for the total 
cost of the improvement. If_the boundary lines are extended so 
as to include lands not mentioned in the petition, the same uni-. 

form tax is assessed against those lands as soon as they have 
been annexed. Such tax is due immediately and becomes delin-

shall be assessed according to the increased physical efficiency 
and the decreased maintenance cost by reason of the protection 
derived from the proposed works. The commissioners have no ttow
er to change the "plan of reclamation." The commissioners file 
their report, which must be signed by at least a majority of 
them, in the office of the county clerk of the connty in which 
the district was organized. 

Sec. 123-119. lowlands-Gr-owlng crops~ If there were lands 
in the district that, bec&iSe of the le>w -elevation, w.e;r.e ;molt 
assessed for benefits nor u.sed for growimg crop:sJ the BU.pervi
sors of the· district may levy an -.uti assessment on such lands 
for maintenance of the drainage works not to .exc-eed .100 percent 
of the rate lev:ted against assessed lands hav:ing the l-owest ele
vation, the assessment to be eoJ.lected in the same manner as 
other ass(!ssments for maintenance and operation. (L. 1935, oh. 

27.) 

Sees. 123-120 and ·123-121. Report of commissioners: Upon the 
filing of the commissioners' report of benefits and damages, the 
county clerk gives notice by publication of a hearing thereon. 
Sec; 123-121: The district or any landowner may file exceptions 
to said report or to any -assessment of benefits or damages with
in 10 days. The district court hears all exceptions and amends 
or modifies the report as in its judgment may be equitable. 
After having heard and determined all objections, if it appear 
to the court that the estimated cost of the improvement set out 
in the plan is less than the benefits to be derived therefrom, 
then t;.he court will approve and confirm the commissioners' 

quent in 60 days.· This tax is a lien on the lands against report as amended or modified.· The county clerk transmits a 

which assessed and is collected in the same manner as fue annual 
installments of taxes. If there is a surplus from _the fund so 
collected, it is placed in the general fund and used to pay 
costs of construction; provided, if the district is dissolved, 
the surplus is prorated and refunded to the landowners paying 

the same. 
Sees. 123-117 and 123-118. Commissioners--Assessing benefits 

and damages: After the county court has appointed the commis
sioners to view the lands and assess benefits and damages (sec. 
123-116) , the clerk notifies them of the time and place for 

certified copy of the report- and order of confirmation to the 
board of supervisors and to the recorder of each county having 
lands in the district, where they become a permanent record. 

Sec. 123-122. Annual assessment: Supervisors each year make 
a computation of the whole amount of money to be raised by the 
district through assessment for the coming year including main
tenance, operation, and-delinquencies. Such amount when so de
termined constitutes an assessment against all of the lands of 
the district, and is apportioned by the· supervisors in accord
ance with the report of the commissioners as confirmed. State 

their first meeting. The secretary of the board of supervisors lands are subject to assessment.· Past due bonds of the district 

attends the meeting and furnishes the commissioners with a list 
of all lands, the names of the owners, and the date of the de
Cl('ee incorporating the district. The secretary also furnis,hes 
a \copy of the "plan of reclamation," with maps and profiles. 
Th~ commissioners elect one of their members chairman, and the 
secretary of the supervisors is also secretary of the commis

sioners. Sec. 1"23-118: The commissioners accompanied by the 

chief engineer proceed to view the premises and determine the 
value of all lands within or without the district to be ac
quired for rights-of-way, holding basins, or other works set 
out in the "plan." They assess the benefits and damages that 
will accrue to each parcel . of land, including irrigated land, 

irrigation ditches and canals that contribute to the wet or 
overflowed condition of the lands, and any public highway, rail
road, or other property that will be affected by the proposed 
works. For the purpose of determining benefits, all irrigated 
lands that are adjacent to and on a higher level than other 
lands within the district, which fall naturally within the same 
water shed, shall be deemed contributing to the wet or over

flowed condition of the lands of the district and shall be 

deemed benefited by the construction of the works of the dis
trict.· The commissioners give due consideration to any other 
ditch, levee, or other work alreacty constructed that affords 
partial or complete protection to any tract of land in the dis
trict. Public highways, rail roads, and other rights-of-way 

and coupons may be received by the treasurer in payment of as
sessments for paying bonds and bond interest. Any warrants is
sued against the operation and maintenance fund may be received 
in payment of assessments levied for operation and maintenance. 

Where it becomes expedient to drain a lake and such draining 
entails extra and additional work and cost for maintenance, 

pumping, etc.-, in excess of that necessary for the reclaiming 

of the land within the district other than lakes, an extra as
sessment for such additional work or a higher rate for such 
pumping and maintenance may be levied against the land covered 
by such lake to the extent of the respective addi tiona! penefi ts 
to such land. 

The supervisors prepare a list of the assessments and appor
tionment with a description of the property of each landowner, 
and not later than December 1 of each year certifies it to the_ 

county assessor of each county interested.· The assessor enters 

it on .the assessment roll against the property described, and 

collects it in the same manner and at the same time as state and 

county taxes. The sheriff and tax collector must collect and 

account for the taxes for operation and maintenance separately 

from the taxes levied by the district for other purposes. ~ei'

ation and maintenance taxes ·when paid to the county treasurer 
must be kept ·in a separate fund known as the "operation and 
maintenance fund," and warrants for payment of operation and 

maintenance must be drawn against such fund. The county 
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treasurer must make quarterly returns of all money collected from 
district taxes to the secretary of the board of supervisors. 
If the board of supervisors refuse or neglect to make such as
sessment and apportionment, it may be made and equalized by the 
county court of the' county in which the proceedings were had, 

and with the same force and effect. 

Sees. 123-123 to 123-125. Reassessment of benefits: At any 
time after the expiration of five years from the confirmation 
of the commissioners' report as provided in section 121, upon 
the petition of one-tenth of the landowners in the district 
filed with the county clerk, or the petition of owners of at 
least one-tenth of the land in the district, stating that the 
original assessments are inequitable or unjust, the county 
court will appoint three commissioners in the same manner as 
the original commissioners were appointed, to reassess the bene
fits. The proceeding for hearing on the report of these ·com
missioners is the same as for the original hearing. When con
firmed by the court, such reassessment takes the place of all 
prior assessments; provided, in no case may the total amount of 
the assessment be less than the outstanding obligations of the 

dd:s.trict. Sec. 123-124: LB:nds owned by the county, the state, 
or a town within the district are subject to taxation and as
sessment, aiild the f'u1.l amount shall be paid to the district at 
the same time that other drainage district taxes are paid. Sec. 

123~125: Drainage districts containing no more than 2,000 acres 
have the power to waive the payment of penalties and/or interest 
on delinquent district assessments. 

Sees. 123-127 to 123-13i~ Lien on crops: AJ.I drainage dis
tricts have a lien on all crops grown on land within the district 
for that portion of the annual assessment levied for maintenance 
&nd operation of the district aga,inst the land on :which the 
crops are grown. This lien shall be prior to every other lien, 
mortgage, or encumbrance on said crops, except labor liens now 
granted by the State of Oregon and crop mortgages by landowners 
t!) Federal or state loaning agencies, the proceeds of which are 
used in the production of the crop of such landowner, provided 
the loaning agencies certif'y to the district that such loans 
cannot otherwise be made to said landowner. The lien is in ad
dition to any other lien securing the payment of maintenance and 
operation assessments, and is a continuing lien and binds the 
crops after as well as before the same have been gathered; and 
proVided, the share of any tenant who has leased the land on a 
share-crop basis shall be exempt from said lien to the extent 
of three-fourths of the entire crop. (L. 1935, ch. 310.) Sec. 

12~128: To establish this lien the supervisors file with the 
county clerk, before the removal of the crop, a statement under 
oath setting forth the amount of that portion of the annual 
assessment for maintenance and operation against the land on 
which the crop is grown and for which a lien is desired, with 
a description of the land and name of the owner. sec. 123-129: 
The county clerk records the statement in a claim book kept for 
that purpose. sec. 123-130: The forin of the claim for lien is 
set out in the statute. sec. 123-131: Upon removal of any crop 
to another· county, the lien is defeated as to subsequent bona 
fide purchasers or mortgagees unless the lien is recorded within 
30 days in the county to which the crop has. been removed, but 
the lien remains good in any county where the notice has been 
so recorded. 

Sec. 123-i35. Insufficiency of works-Additional assessments: 
Where the. works set out in the plan are found u;adequate, the 
supervisors have the right to formulate new or ~ended plans 
containing new works, and additional assessments may be made in 

cqnformity with section 118, in proportion to the increased bene

fits· accruing to the land because of the additional works. If 

it should be found that the total tax levied under section 122 
is insufficient to pay the cost of works as set out in the plan, 
or additional work under this section, the supervisors may make 
an additional levy, provided that the total of all levies does 
not exceed the total amount of benefits assessed. 

FINANCING-Bonds 

Sec. 123-1~3. Payment of-claims--warrants: All claims against 
the district are paid by warrants drawn on the district treas
urer and signed by the president and secretary of the board 
of supervisors. Warrants presented and not paid for lack of 
funds have that fact endorsed on the back thereof and draw in
terest thereafter at the rate of 6 percent until paid. But no 
interest is allowed after the secretary notifies the holder by 
publication that money is on hand to pay such warrants. The 
supervisors levy a sufficient tax each year to pay outstanding 
warrants to the extent permitted within the constitutional 
limits. 

Sec. 123-1~~. Bonds: The supervisors may in their judgment 
issue bonds for any purpose necessary or convenient to carry 
out the provisions of this act. This includes the refunding of 
outstanding bonds by new bonds to mature at annual intervals 
within 40 years, commencing after a period of not more than five 
years. Bonds may be issued to mature serially in approximately 
equal annual amounts, and may include a sum sufficient to pay 
the first four years' interest or less to accrue on same. 
Notice of intention to sell bonds is given by publication. 
Sealed proposals are received by the supervisors, who may reject 
all bids. If no satisfactory bid is received, the board may 
use the bonds for any purpose for w~ch the proceeds might be 
used, ·but the board may not sell or dispose of bonds at less 
than 90 percent of' their face value. Nothing in this Act pro
hibits the district from draining lands in units or portions 
from time to time. Bonds and interest and all authorized obli
gations of the district are paid by revenue derived from annual 
assessments upon lands and other real property in the district, 
and 1all such property remains liable to be assessed therefor. 
The treasurer must keep a "bond fund" including all moneys re
ceived from refunding bonds and from taxes to meet the next in
stallment of principal and interest, and from this fund he must 
pay bonds and interest as they lna.ture. Moneys received from 
bonds, other than refunding bonds, for construction and acqui
sition of works are covered into a "general fund" from which all 
other obligations are defrayed. After five years the supervi
sors may redeem as many of the bonds not due as the surplus 
funds in the general fund will pay at the lowest offer for re
demption. The supervisors have authority to call bonds before 
maturity at a premium of 3 percent, after notice by publication 
of their intention and the amount of the bonds to be called. 

Bonds must be called in numerical order and not otherwise, and 
on an interest paying date after notice. 

CHAPTER 3--ALTERNATIVl PROCEDURE FOR BONDS AND 
REFUNDING BONDS (ARTICLE 2, SICS. 305 

TO 313, L. 1933, CH. 247) 

Sees. 305 to 308. Refunding bonds: Any district desiring to 
refund its outstanding indebtedness or issue bonds for any and 
all purposes may elect to adopt the following procedure. sec. 
306: The supervisors of any district desiring to issue refund
ing bonds to replace, or in the discharge of, any outstanding 
indebtedness, may issue to ~e several holders of such indebt
edness refunding bonds in denominations and ;..ounts as may be 
found expedient and necessary. The refunding bonds may be serial, 
on the level payment plan, or each of said bonds may be amor
tized as the board may determine by resolution; provided that 
the bonds so issued shall not exceed in principal and rate of 
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interest the indebtedness to be satisfied and for which said • of delinquent-tax certificates issued for taxes against lands 
bonds are to be exchanged. It is not necessary for the super- in the district. (L. 1933, ch. 247.) 
visors to advertise the sale of these bonds or offer them for Sec. 313. Sale of lands: The district may appear as a bidder 
public sale. (L. 1933, ch. 247.) Sec. 307: This section at the sale of delinquent lands and purchase and take title to 
provides for m.nnber, maturity, place of payment, registration, 
etc., of refunding bonds. Sec. 308: Before authorizing the is
suance of refunding bonds, the supervisors require all known 
holders of obligations of the district to submit an offer to 
deliver such indebtedness for bonds of equal amount, or to ac
cept in full payment of all outstanding indebtedness a sum of 
money representing the proportion which the refunding bond issue 

bears to the entire outstanding indebtedness proposed to be re
funded or compromised, based on the par value of the proposed 
refunding bonds. The creditors must agree to absorb the loss 
between the outstanding indebtedness to be refunded and ·the 
amount of refunding bonds at· par. The offer must be in writing 

and is irrevocable until the board h!ls reasonable opportunity 
to authorize the issuance of the refunding bonds, and also while 
any suit involving the issuance of the refunding bonds is in 

them and thereafter dispose of them. The proceeds from any sale 
by the district after paying expenses are placed in the "emer
gency fund." Where there is no other bidder, the district shall 
bid the full acreage of the tract or parcel of land for the 
amount of the delinquency, penalty, and interest; provided, the 
district shall never bid less than full acreage of tracts or 
parcels of land against the amount of the delinquency penalty. 

DISSOLUTION 

Sec. 1115. Voluntary dissolution: A majority of the lando~~ners 
representing 70 percent of the whole number of acres in the dis
trict, the lands of which are in an irrigation district, and the 
drainage district having no indebtedness whatever, may propose 
the dissolutidn of the district by a signed petition alleging 
that all claims and obligations have been satisfied and that the 

process of determination. When authorized by a majority vote lands of the district are also located within an irrigation dis-

of the electors of the district, the exchange may be made on a 
basis of less than par for the refunding bonds, in which event 
the supervisors give notice by publication of the proposed sale 
of said bonds. 

Sec. 3q9. Lien of bonds: Upon the delivery of the bonds the 
secretary of the supervisors furnishes the recorder of each 
county aff~cted a .certified .copy of the resolution of the board 
authorizing the bonds; the resolution fixing the annual per acre 
payment to' be made in payment of the principal and interest of 

said bonds; the treasurer's registration record;. and a certified 
statement ef the lands within the district liable under said 
bonds, described in 40-acre tracts or by metes and bounds. The 
secretary l).lso · certifies the total amount of refunding bonds 
. charged ag!tlnst each parcel and the amount and date of the an
nual payment thereof and the rate of interest. This information 
is recorded in each county and is then a bond lien of the drain
age district against the lands of the district w·i thin that 
county, and constitutes the total of such charges and assess
ments and the maximum of liens against said land by reason of 

said refunding bonds and mey not be increased by any subsequent 
assessment because of any delinquency in the payment of bond 
lien and interest against any other tract of land in said dis

trict. Unpaid annual assessments bear interest at 6 percent. 
All unpaid annual assessments, principal, and interest remain a 

lien on the lands assessed :j.n favor of the district and have 
priority over all other liens and encumbrances except state, 
county, and municipal taxes. Any landowner may pay in Ml and 
relieve his land of the lien of refunding bonds and interest 
and any bond issued to refund the refunding bonds. The lands 
remain subject to assessment by the supervisors for an emer
gency fund of not more than 20 cents per acre per year. Such 
liens are foreclosed in the same. wey as other dratnage ·district 

liens. 
Sec. 310. Annual, assessment per acre: During the five years 

after the issuance of refunding bonds. the supervisors levy an 
annual assessment of 20 cents per acre, and thereafter whenever 

there is a defanl t in the payment of any assessment or in: any 
of the annual payments the board levies .an assessment of not to 
exceed 20 cents per acre on each and every acre, and collects it 
as other taxes are collected. The money so collected is placed 
in a separate fund kno11n as the "emergency fund," to be used to 

the extent of not to exceed 10 cents per acre per year for sup

plementing the bond fund in case of deficiency due to delin
quency or other contingencies and for the purpose of foreclosure 

trict. Each · and every sheet of the petition must be 'Verified 
in the form set out in the statute. The petitioners address 
the .county court of the county in which the district or a major
ity of. the land in the district is situated. The .court gives 

notice by publication of e. hearing on the petition not less than 
50 days after the first publication. Cost of· publication is 
paid by petitioners in advance. Persons -objecting to the dis
solution must file their written objections with the county 
.clerk 10 days prior to the date of the hearing and serve a ver
.ified copy thereof on one of the verifiers of the petition. At 
the hearing if the court finds the allegations true and that the 

best interests of the landowners within the district will be 
served, ,it enters an order dissolving the district whi.ch 
thereupon ceases to exist • 

SOUTH CAROLINA 
(South Carolina Code, 1932; Supplement to Code, 1938; 
and Sesston Law~1940: Article 4, sees. 6157 to 6210) 

DRAINAGE DISTRICTS 

ORGANIZATION--Petition 

Sec. 6167. Formation of district: The Sinking FUnd Commission, 
or a majority either in number or acreage of the holders of title 

to any contiguous body of swamp, wet, or overflowed lands, sit
uated. in one or more counties, may form a drainage district for 

the purpose of having such lands reclaimed for sanitary or ag
rici.tltural purposes or when it may be conducive to the public 

health, convenience, or welfare. For that purpose the parties 
named may make and sign a petition stating the name of the pro
posed district and the number of years it is to continue; its 
boundaries; and the names of the landowners an.d their addresses. 
so far. as known, with the number of acres owned by each. The 
petition must further state that the landowners subscribing 
thereto obligate their lands to pay taxes that may be assessed 

for the expense of organizing and maintaining _any improvement 
that may be necessary. The petition may be signed both by olltl
ers and by the Sinking F\md Commission. It is 'riled in the 
office of the clerk of the court of common pleas of the county 
in which the greater part of the land is situated. 

No drainage districts shall be formed, no levy or assessment 
made, and· no bonds issued until an el~ction thereon has been 
held under the direction of the commissioners of state and 

county elections in the county or colll)ties in which said dis
trict is to be formed. No taxes may be levied nor bonds issued 
until after 21 days' public notice of such election. No district 
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shall be fonned, no taxes levied, and no bonds issued unless a 
majority of the freeholders in the district, owning a majprity 
of the lands, vote in favor of forming said district, assessing 
said taxes, or issuing said bonds, (L. 1932, p. 1253.) (Dillm 
Catfish Dr. D1o v. Bank of Dillon, 143 s. C. 178; 141 S.E. 274.) 

Sec. 6158. Notice of petition: The clerk of the court of 
common pleas where the petition is filed gives immediate notice 
of the filing, by publication. The form of the notice is set 
out in the statue. The certificate of the clerk is .sufficient 
evidence of the giving of notice. 

Sec. 6159. Hearing on petition: Any owner who has not signed 
the petition may appear and resist the organization of the dis
trict by filing his objections in writing, stating his reasons 
or denying the statements of the petition. Ob.jections are 
heard in open court dr in chambers at a time set by the court. 
Upon the hearing, if the court be of opinion that the estab
lishment of the district will be to the advantage of the owners 
of real property therein or in the interests of the public wel
fare, the court will overrule the objections and by order of 
record declare and decree the district to be a public corpora
tion of the state for a tenn not exceeding that mentioned in 
the petition; provided, no drainage ·district may be established 
or consolidated until the written approval or consent of a ma
jority '<.if the owners or the owners of a majority of the acreage 
shall h~ve been first obtained, such consent to be evidenced by 
signing. the petition or otherwise. If the court finds that the 
·lands should not be incorporated into a drainage district, it 
will dismiss the petition at the cost of the petitioners in pro
portion to the acreag;e represented by each. No signers of the 
petition may have the proceedings dismissed as to them without 
the written consent of a majority in acreage of the owners who 
signed the petition. The petition may be amended. ¥men the 
district has been declared a corporation, the court clerk trans
mits a certified copy of the finding and decree to the Secretary 
of State for filing in his office. A copy of said finding and 

decree is also filed in the office of the clerk of the court of 
common ·pleas in each county having land in the district, where 
it becomes a public record. 

ORGANIZATION-Officers 

Sec. 6160. Supervisors: i'r'ithin ro days the court clerk gives 
notice, by pliltllication, of a meeting of the land~wners for the 
purpose of electing a board of 3 supervisors, to be composed 
of landowners in the district, two of whom at least shall be 
residents of the county or counties in which the district is 
situated or .of some adjoining county. The landowners organize 
by selecting a chairman and secretary who conduct the election. 
Each acre represents one share and each owner is entitled to 

one vote for each acre owned. The three persons receiving the 
highest vote are declared to t>e elected supervisors. Terms of 
office are 1, 2, and 3 years. The Sinking Ftmd Commission of 
the state may represent the state at such meeting, with the 
right to vote for supervisors, or upon any matter, to the ex
tent of the acreage owned by the state in the district. The 
presence of ·the owners of a majority of the acreage is neces
sary to .constitute a quorum for the purpose of holding such elec
tion or any election thereafter. In case the election shall 
fail for lack of a quorum, notice in writing may be given to the 
Sinking Fund Commission by any pe~:son interested, and the Com
mission will appoint three landowners in the district as super
visors for the same terms. 

Sec·. 6161. Annual elections: Every year, in the same month 
~ that of the election of the first board of supervisors, they 
(the supervisors) call a meeting of the lando:wners in the dis
trict to elect one· supervisor for a term of 3 years. In case 

of a vacancy in the office of a supervisor elected by the land
owners, the remaining supervisors, or if they fail to act for 
30 days the Sinking Fund Commission, may fill the vacancy until 

the next annual election. 
Sec. 6163. Organization of board: The supervisors choose one 

of their number as president of the board and elect some suit
able person to be secretary. The secretary may or may not be 
a member of the board. The supervisors report to the landown
ers at the annual meeting on the work done. 

Sees. 616~ and 6165. Chief engineer: Within 30 days after 
organization the supervisors appoint a chief engineer, who may 
be an individual, partnership, or corporation, and who may have 
such assistants as the supervisors approve. The engineer has 
control of the work in the district and may confer with the 
state chief engineer qr the Sinking Fund Commission, md, with 
the approval of the supervisors, may consult any eminent engi
neer and obtain opinions on the work of reclamation. The chief 

engineer makes necessary surveys of the lands in the district, 
and of adjacent lands that will be improvect or benefited, and 

repo·rts in writing to the supervisors with maps and profiles and 
a full complete plan for drainage, showing the dimensions of the 
ditche~ and other necessary works together with the cost of 
carrying out the plan, including incidental expenses. The maps 
show the physical characteristics of the district and all rail
roads, highways, rights-of-way, and other properties located on 
such district lands. Sec. 6165: The chief engineer reports in 
writing every 12 months, and upon receipt of his final report 
the board of supervisors adopts it or some modification thereof 
approved by the engineer, and the adopted report becomes the 

. "plan for reclamation" and is filed in the records of the 
district. 

Sees. 6167, 6172, 6181, 6183, and 6195. Appraisers: Within 
ro days after the adoption of the report, the secretary of the 
supervisors transmits a certified copy of the plan of reclama
tion to the clerk of the court of common pleas organizing the 
district, and files a petition of the supervisors asking the 
court to appoint 3 commissioners to appraise the lands with
in and without the district to be acquired for rights-of-way 
and other drainage works, and to assess benefits and damages 
accruing to all lands in the district. The court appoints tiE 

appraisers ·(commissioners), who must not be landowners in the 
district nor kin to landowners in the fourth degree of ronsan
guinity. Sec. 6172: The su:iJervisors have. full power to o;:arry 
out the plan of reclamation and maintain and protect the works. 
The chief engineer is the superintendent of construction. and 

reports to the board annually or when required. Sec. 6181: The 
board of supervisors selects a treasurer, who gives bond and 
accounts for all.taxes and the proceeds of tax sales. Sec. 6183: 
The supervisors within 30 days after organization employ an 
attorney to conduct all legal proceedings where the district is 
a party 11nd to attend to all legal matters for the district. 
Employment is to be evidenced by an agreement in writing speci
fying the amount to be paid for his services insofar as possi
ble. Sec. 6195: For the purpose of maintenance, the supervisors 
may employ one or more overseers whose duty it is to keep the 
works in good repair and to remove obstructions affecting the 
works, and to perform such other duties as may be prescribed 
by the supervisors. 

ORGANIZATION-Powers 

Sees. 6182,6186, and 61~ Construction of works: The super-
. visors are authorized to strai,e:hoen, deepen, widen, or change the 

course ·or flow of canals, ditches, drains, and water courses and 
to divert or divide the flow of water in or out of the district; 
to construct the nesessary works and to find necessary outlets;. 
and generally to do all things necessary to the operatiol') of 
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the district. They ha:ve power to develop, hold, and control 

the water, to construct and maintain power plants, and to use 
district funds therefor, and may lease any surplus power devel

oped. They have the power to .condemn land in or outside the 

district under the procedure for appropriating lands for rail
road rights-of-way. Sec. 6186: They have the power to cross 

railroad rights-of-way with the works of the district and to 

cross highways and to construct necessary bridges and culverts. 

The method of procedure is set out in the statute in det~il. 
Sec. 6194: The supervisors, or the board of drainage commis
sioners, or the owners of lands adjacent to the district have 

the right to file petitions to amend the decree incorporating 

the district, to correct any .errors in same, or to ask that the 

boundaries of the district be extended to include lands not in
cluded in the petition and in the decree incorporating the dis

trict. The procedure· is set out in detail in the statute. 
Sec. 6200. Extension of duration: ~hen the supervisors find 

that to complete the works, or construct any works, or for any 

other cause, the time for which the district has been incorpo-

rated should be extended, the board calls a meeting of the land
owners, after notice, which meeting is conducted in the same 

manner as an election of supervisors. If the majority of acre
age represented at the meeting ·vote in favor of the extension, 

the supervisors, within 10 days after the next term of the court 

of common pleas, file a petition praying for extension of the 
incorporation. If the petition is granted, the .clerk transmits 
a copy of the decree to the Becretary of State, to the' district, 

and to the clerk of the court of .common pleas in each county 
affected. 

FINANCING--Assessments 

Sec. 6166. PreliMinary expenses: The supervisors, at any time 
before the adoption of the plan of reclamation, levy a uniform 
assessment of not exceeding fifty cents per acre on the land in 

the district for expenses of organization, of assessingbenefits 

and damages, and of incidental expenses before funds to pay the 
total cost are available. If the boundaries are extended so. as 

to include other lands not mentioned in the petition, the same 
uniform assessment is made against such other lands as soon as 

they have been annexed. This uniform tax is due when levied 

and becomes delinquent in ninety days after filing the .certif
icate of assessment with the county treasurer. This uniform 

tax is a lien upon the lands. If the sum collected exceeds the 
total cost of the items for organization, the remainder goes in

to the construction fund of the district; provided, if the in
corporation of the district is dissolved, this surplus is pro-

rated and refunded to the landowners; provided further, if funds 
are necessary before this uniform tax .can be collected, the 

supervisors may borrow sufficient money, at not to exceed 8 per
cent interest, and issue negotiable notes therefor and pledge 

all assessments under this section as security. The super~ 
visors may issue to persons performing services of furnishing 
material of·value to the organization, negotiable evidence of 

debt, bearing 6 percent interest; provided, if no assessment for 

preliminary expenses is made, this .eost will be inchtded in the 
total .cost of the work. If it is found that the uniform tax 
has been assessed against excess acreage, the amount paid CJ!1 the 
excess is refunded. If the uniform tax has been aSsessed on a 
deficiency in acreage, the tax is later collected on the addi
tional acreage. 

Sees. 6169 and 6170. Assessment of benefits and damages: The 
appraisal commissioners view the lands within or without the 
district to be used for rights-of-way and other works, and de-

termine their ·value. They assess the amounts of benefits and 

damages that will accrue to each tract, public highway, railroad 

and other rights-of-way from carrying out the plan of rec

lama'tion. In assessing benefits they ma:y not consider what 
benefits will be derived by such property after other improve
ments or other plans of reclamation shall have been constructed, 

but only such benefits as will arise from this "plan. " They 
give due consideration to any works of drainage already .con
structed which afford partial or complete drainage. Highways 

and railroads are assessed according to the increased physical 

efficiency and decreased maintenance cost by reason of the im-

provement. The appraisal commissioners have no power to. change 
the plan of reclamation. They prepare their findings in tabular 

form and in detail and report to the supervisors. With the ad
·vice of the engineer the appraisal commissioners estimate the 
cost of the work set out in the plan, including the cost of 

property required for rights-of-way and other works and the 

probable expense of organization and administration. The report 
must be signed by at least a majority of the appraisal commis
sioners and filed with the clerk of the court of common pleas 

organizing the district. If their report includes benefits .and 

damages to lands not in the original petition, the supervisors 
file with the court clerk a petition to extend the boundaries 

of the district to include all lands that will be benefited. 
The proceeding is then the same as {or extending bo1mdary lines 
of a district. Sec. 6170: After the filing of the appraisers' 

report, the court clerk gives notice by publication of a hear

ing thereon. The form of said notice is set out in the statute. 
Sec. 6171. Hearing on appraisers' report: The drainage .com

missioners, the drainage district, or any owner of any land or 

other property to be affected may file exceptions to any part 
or all of the report of the appraisal .commissioners within the 

time stated in· the notice. The exceptions are heard by the .court 

in a summary manner, and if it is shown on the hearing of all of 

the exceptions that the estimated cost is less than the benefits 
assessed, the court must approve and confirm the .commissioners' 

report; but if the court finds any objections that sho~d be 

sustained, it will order the report .changed to .conform to such 

finding and will then enter its decree .confirming the report. 
The court will apportion the .cost incurred by the exception to 
the report. P>ny land needed for rights-of-way or the works of 

the district may be .condemned under a pro.ceeding like that for 

taking railroad rights-of-way; provided, all landowners are 
deel)led to have accepted the report unless within the time for 

filing exceptions they demand assessment of damages by a jury; 
provided further, any aggrieved person may appeal from the final 

judgment of the court of .common pleas, within 10 days, to the 
Supreme Court. When it is determined that any tract against 

which the uniform tax (sec. 6166) has been paid will not receive 

any benefit from the works, then the uniform tax will be 

refunded. 
The court .clerk .certifies the decree and the appraisal com

missioners' report to the board of supervisors of the district 
and to the .clerk of the .court of common pleas of each county 

i~terested, and such certificate becomes a permanent record. 

Sec. 6173.· Levy of assessments: After the decree of the court, 

with a list of the ·lands and assessed benefits, has been filed 

with the clerk of the .court of .common pleas, the supervisors 
levy an assessment on all lands, railroads, and other property 

against which benefits have been assessed, of such portion of 
said benefits as may be necessary to .complete the plan of rec
lamation, and 10 percent addi tiona!· for emergencies. The tax 
is apportioned to each tract in proportion to the benefits as

sessed and not in excess thereof. If bonds are to be issued, 

the interest that will accrue thereon is included and added to 
the tax, but the interest to accrue on bonds is not to be 
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construed as a part of the cost of construction in determining 
whether the cost will equAl or exceed the benefits. All state 

lnnds are assessed, and taxes a.re paid out of state funds. The 

secretary of the supervisors prepares a list of llll taxes levied 
in a •book known ns the "drainage tax record." (Heelection 
required for levying taxes, see sec. 6157, nnte.) 

Sec. 61711. Annua 1 installments: Each year thereafter the 
supervisors levy the amount of the Annual insta.llment of the 

total taxes levied, which shall be due during that· year at the 
same time that state and county taxes are collected. The annu1.l 

installment is certified by the court to the county treasurer 
of each county in which lands or other property of the district 

are situated. The form of such certificflte is set out in the 
statute. 

Sec. 6175. Collection of tax: The treasurer of each county 
having lands in the district receives the "drainage tax book" 

each year, and it is his duty to collect the taxes set out 
therein at the same time as state and county taxes are collect
ed. Where lands change hands or are divided, the supervisors 
determine the amount to be paid by each owner. The treasurer 

makes return December 31 of each year and pays over to the dis

trict treasurer the money collected. The Laws of 1933 and 1936 
amended this section to provide: That upon request of the tax

payers it is the duty of the county treasurer to segregate 

state, county, and school taxes from the drainage taxes or as

sessment and to permit said taxes to be paid at different times; 
provided that delinquent county drainage taxes or assessments 

shall not be segregated from state, county, and school taxes 

but collected at the same time as other taxes. (L. 1933, p.360; 
L. 1936, p. 1747.) 

Sec. 6176. Delinquent taxes: Taxes unpaid December 31 of the 
year for which levied become delinquent and bear a penalty of 
2 percent per month or fraction thereof from the date of delin
quency. The Laws of 1934 provide that delinquent drainage taxes 
shall bear the same penalty as provided by law for delinquent 

prop~rty taxes, said penalty to be retroactive so as to include 
any delinquency on the effective date of this amendment. 

(L. 1934, p. 1411.) 

Sees. 6178 and 6179. lien: All drainage taxes, penalties, 

costs, and attorneys' fees constitute a lien upon the property 

assessed, and only the lien of state, county, road, and school 
taxes is paramount thereto; previded, if any lands of any dis

trict established under this chapter shall be within the bounds 
of a drainage district already established under any law, the 
last organized district is designated a Sl!bdistrict and the lien 
for taxes is subject to the prior lien of the district first 
established. Such lien is to be evidenced by a certificate, 

the form of which is set out in the statute. $ec. 6179: The 
method of enforcing the collection of delinquent taxes is set 
out in elaborate detail in this section and in section 6180. 
The latter section authorizes the sheriff making the sale to 

bid the amount due in the name of the district and to sell such 

lands to the district, in which case the district may hold and 
dispose of same for its own interest. 

Sec. 6187. Warrants: Any warrants issued hereunder and not 
paid when presented to the treasurer for lack of funds bear 

interest at 6 percent thereafter until paid. No interest is 

allowed after notice that funds are on hand to pay the warrants. 

Sec. 6197. Maintenance tax: On the first of October in each 

year after completion of the works, the supervisors levy a main
tenance tax apportioned upon the basis of the net assessment 

of benefits accruing from original construction, and not to 
exceed 10 percent thereof in any one year.· This tax is certi

fied to the county treasurer at the same time as the annual 
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installment tax but in a separate column, and is collected in 

the same way. 
Sec. 6198. Readjustl1ent of assessments: When the owners of 

25 percent or more of the acreage in the district file a peti

tion with the court organizing the district, stating that there 
has been a materia~ change in the value of property in the dis£ 

trict since the lASt previous assessment of benefits and pray

ing for the readjustment of benefits on a more eouitable basis 
for the levy of maintenance taxes, the court gives notice of a 

hearing thereon. Finding at the hearing that there has been 

such materia~ change, the court orders a reassessment of the 
benefits and appoints three qualified commissioners to make 

such reassessment. The procedure is the same as for the origi

nal assessment of benefits. However, in making the adjustment 
the commissioners are not limited to the aggregate of any pre

vious assessment of benefits. After making such adjustment, the 

limitation of 10 percent for the annual maintenance tax which 
may be levied shall apply to the adjusted benefits. There may 

be no reassessment oftener than once in five years. 
Sec. 6201. Additional plan and tax: When the work set out in 

the plan is found to be insufficient, the supervisors may formu

late new or amended plans and· levy additional assessments in 
conformity with section 6169, the additional assessments to be 

made in proportion to benefits accruing because of the addition

al work. If it is found that the total tax levied under section 
6173 is insufficient to pay cost of the work set out in the 

"plan" and additional work, the supervisors may make an addi

.tional levy; provided, the total of all levies may not exceed 

the total of the benefits assessed. 
Sec. 62014. Payment of assess111ent in full: Any landowner as

sessed has the privilege of paying the assessment in full at 
any time before a date fixed by the board of supervisors, which 

payment Ts to be in satisfaction of the tax levied less any 
amount added to meet interest. The secretary enters such pay

ment on the drainage tax book. 
The Law of 1935 made a special provision for Darlington, 

Dillon, Florence, Marion, Clarendon, and Williamsburg Counties, 
permitting any landowner of a drainage district in one or more 

of those counties to pay drainage taxes with obligations of the 

district that have matured. (L. 1935, p. 44.) 

FINANCING-Bonds 

Sec. 6196. Bond issue: The supervisors, if they deem it best, 

may issue bonds not to exceed 00 percent of the total taxes lev
ied under section 6173, at an interest rate of 6 percent and to 
mature at intervals within 30 years commencing after a period 

not later than 10 years, as determined by the supeFvisors. The 
treasurer sells the bonds in such quantity and at such times as 
the supervisors may deem necessary to pay for the improvements. 
They may not be sold for less than 95 cents on the dollar, with 
accrued interest, and must show on their face the purpose for 
which issued. A sufficient amount of drainage tax is apportion

ed by the supervisors to pay principal and interest on said 
bonds, and is preserved in a separate ftmd for that purpose and 
no other. Delinquent bonds bear interest until paid or provi
sion for payment has been made, and the money to ·pay interest 

is appropriated by the supervisors out of penalties and inter

est collected on delinouent taxes or·any other available funds. 
In. making the aniUlal levy, provision must be made in advance 
for the payment of principal· and interest on bonds. If the 
original tax levy proves insufficient to pay all bonds, the 
supervisors make an additional levy for that purpose. Under no 

circumstances may any taxes be levied which would impair to any 

extent the security of the bonds or the funds available for the 
payment of principal and interest. The district treasurer gives 
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bond for the proper handling and acconnting for all money raised 

from bonds sold. Funds derived from bonds may be used only for 
the cost of the works and the expenses, fees, and salaries au

thorized by law. (Reelection required for issuance of bonds, 
see sec. 6157 ante.) 
.. Sees. 6210 and 6211. Refunding bonds: Any and all drainage 
districts are authorized to refUnd all or any part of their out

standing bonds. The same officers authorized to issue the bonds 
are authorized to execute and deliver refUnding bonds. The re
ftmding bonds. may mature serially over a period of not more than 

-40 years, the first installment to be due not more than 10 years 
from their date, and they bear interest at 6 percent. Bonds 

may be sold at either private or public sale as may be deter

mined by the officers of the district; provided, if sold at pub

lic sale, notice must be published at least once in a newspaper 

in the county, 10 days before opening bids. If sold at private 

sale, such sale shall not be at less th~ par and accrued inter
est. The officers may exchange such bonds for outstanding 
bonds of the district, bond for bond. RefUnding bonds are 

secured by the same lien ·on all lands and other property in the 
district as the original bonds, and taxes for payment of 

refUnding bonds are levied in the same manner. 

CONSOLIDATION 

Sec. 6199. Consolidation of districts: Any two or more ad

jacent districts, whether incorporated in the same or different 

counties, may consolidate into one district with all of the 
rights and powers conferred by this chapter. Supervisors of the 

original districts call an election in the same manner as for. 

the original election of supervisors. If a majority of the 

acreage voting in each district votes in favor of consolidation, 

the supervisors of each district present a petition for consoli
dation to the court of common pleas of the connty in which the 

greatest area of land is situated, with a complete return of the 

election. The clerk gives notice of a hearing and any interested 

party may file objections. If such objections are overruled, 

or none are filed, the. court will order the consolidation. The 

lands included in the new district are subject to all of the 

liens and obligations of the original districts and .a new board 

of supervisors is elected. A record of all proceedings is filed 
with the clerk of the court of common pleas of each' county 
.where any lands are situated and also with the Secretary of 
State. 

DISSOLUTION 

Sec. 6191. Excessive cost: If, after examining objections to 

the commissioners' report, the court finds that the estimated 
cost of the proposed works exceeds the estimated benefits, it 
will render its decree declaring the incorporation of the dis

trict to be dissolved as soon as all expenses are paid. If the 

uniform tax levied under section 6166 be found insufficient, 

the supervisors will make addi tiona! uniform taxes for that 
purpose; provided, in estimating the cost of construction the 

amount of interest that will accrue on bonds may not be 

considered a part of that cost. 

SOUTH DAKOTA 
(South Dakota Code 1939, Volume 3, ch. 61.10; 

INTRASTATE DRAINAGE 
(Sect!ons 61.1001 to 61.1044) 

ORGANIZATION--Petition 

Sees. 61.1001 and 61.1002. County c011missioners to establish: 
The board o.f county commissioners, at any regular or special 

session, may establish drainage works and cause them to be con
structed for the purpose of draining agricultural land or pre

venting overflow or whenever they will be conducive to the 

public welfare. Sec. 61.1002: The board may act only upon a 
written petition filed with the connty auditor, signed by a ma

jority ?f the owners of agricultural lands described, which are 
likely to be affected by the proposed drainage. The petition 

must set forth the necessity for the drainage, a description of 
the route and termini of the proposed works, and a general des
cription of the territory likely to be affected. It must be 

accompanied by bond conditioned to pay costs in the event that 

the petition is denied. All expenses prior to the establishment 
of the drainage are paid from the general fUnd of the connty and 

that fUnd is reimbursed from the assessments if the district is 

established. If the petition is denied, the petitioners reim

burse the county fUnd for the preliminary expense incurred and 

are liable therefor in an action on their bonds. 

See: State v. Risty, 51 S.D. 336; 213 N.W. 952. 
Riedrich v. McCook Co., 233 Fed. 42. 

Sec. 61.1003: Upon the filing of the petition the connty au

ditor transmits a copy to the state engineer who, together with 

the board of county commissioners, inspects the proposed 
route of the works. If in the opinion of the board and the 

state engineer it is necessary, the board causes a survey to 

be made by an engineer approved by the state engineer. The 

survey is to determine the route, termini, and cost of the pro

posed work; the length of the works through each tract of land, 

together with the number of acres appropriated for the con

struction of the improvement; the boundaries of the district so 

as to include all lands that will be benefited; a description 

of each tract, and the name of the owner thereof as shown by 

the tax record; and the probable cost of the improvement. The 

survey may be extended to lands not affected, for the purpose 

of determining the best method of draining the entire section. 

The county auditor promptly furnishes the state engineer with a 

copy of the engineer's report, and no district may be estab
lished, nor contract let for maintenance and repair costing 

over $1,000, without the approval of the state engineer who has 

supervision in all matters. 
Sec. 61 • I 0~. Engineer's report--HearIng: The engineer re

ports in writing to the county board and his report is filed 
and made a part of the petition. The auditor then fixes a time 
and place for a hearing on the petition and gives notice to all 
interested parties by publication· and posting. The notice 
gives a description of each tract of land affected, except that 
when there is included within the proposed district a portion of 
any municipality, it is sufficient to set forth the boundaries 
of the territory without naming individual plots. The notice 
summons all persons interested or damaged to show cause why the 
drain· should not be established. 

See: In re Drg. Ditch #12, 44 S.D. 157; 182 N.W. 770. 
Johnson v. Peterson, 288 Fed. 735. 

Sees. 61.1005 and 61.1006. Hearing--Damages: Any interested 
person may appear at the hearing in support of or in opposition 
to the statements of the petition and the engineer's report and 
the establishment of the drain. After the hearing, the county 
board may establish the drain as set forth in the engineer's 
report and approved by the state engineer, or in accordance 
with any amendment of said report approved· by the state engi
neer. If the county board decides to change ·the terminal 
points or the route or to take more lands for construction 
purposes, the meeting is adjourned .and the addi tiona! land
owrrers affected are given further notice of a hearing thereon 

in the same ~anner. as for the originai hearing. When the board 
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has heard all evidence, if it finds the drain not to he of 

public benefit or not needed nor practicable for drain! ng 
agricultural lands, it will deny the petition. If the board 

finds the drainage to be conducive to the public welfare, or 

practicable for draining agricultural lands, and if the state 
engineer has approved the same, the board will establish the 

drain and assess the damages sustained by each tract of land or 

otJ:ter property by the construction or maintenance of the work, 
except that damages to growing crops may be determined later 

and be considered a part of the cost of construction. The 

county board's decision is final in the absence of appeal. Fail

ure to appeal or to appear and contest an award of damages by the 

county board is deemed a waiver of such damages or of the claim

ant's right to have same assessed by jury. When damages are 
awarded, the county board orders them paid with drainage war
rants which must be delivered before taking possession of the 

land. The drain when established is given a name and all pro
ceedings ti'lereafter are recorded in the county auditor's office. 
Sec. 61.1006: A certified copy of the resolution establishing a 

district is forthwith filed by the county auditor of each .county 

interest;ed with the registrar of deeds of his .county. The res
olution is recorded at length and such recording constitutes 

. constructive notice of the establishment of the district to all 
subsequent purchasers and encumbrancers. 

See: Milne ·v. McKinnon, 32 S.D. 627; 144 N.W. 117. 
Yankton-Clay Co. Dr. D., 38 S.D. 168; 100 N. W. 732. 

Sec. 61.1007. Equalization of benefits: After the establish
ment of a district and the fixing of damages, the county board 
proport.ions the benefits. of the proposed drain among the. lands 
affected and sets the t:j.me for equalizing them. The notice, 

which is by publication and posting, gives a description of 
each tract. affected, the name of the owner, and the proportion 

of benefits determined ror it. All affected parties are called 
on to show .cause why the proportion of benefits should not stand 

as stated. At the hearing the county commissionei'll finally 
equalize and fix the benefits. Revision may be had for good 

cause when authorized' by the board. The proportion of benefits 
to municipalities and railroads is equalized ·together with the 

proportion of benefits to tracts of land. Benefits to be con

sidered are those accruing directly by reason of the construc
tion of the works and indirectly by reason of such works being 
an outlet for future connecting drains. 

See: 'State ·v. Risty, 51 S.D. 336; 213 N.w. 952. 
Bruce ·v. Bd. Co. Comrs·.-, 56 S.D. 569; 229 N.W. 932· 
Lake Co. ·v. Orland Twp., 59 S.D. 340 & 499; 239 N.W. 852; 

240 N. W. 861. 
State ex rel Curtis ·v •. Pound, 34 S.D. 628; 150 N.w. 287. 

Sec. 61.1013. Appeals: Appeal may be taken from the final 
order ·of the county commissioners, establishing or denying any 

proposed drainage or _fixing damages or fixing the proportion of 
benefits, to the circuit court of the county in which the drain

age i3 situated, by any one deeming himself aggrieved. Appeal 
must be taken within 30 days after the final order of the board. 

Appeals do not stay the proceedings of the board unless for good 
cause the court so directs. The full procedure for appeal is 
set out in the statute. (Dr. Ditch ·v. C.M. & St. P. Ry., 57 

s.D. 152; 231 N.w. 531.) 

ORGANIZATION--Powers 

Sec. 61.1025 •. CoNbined drainage: Owners of land that requires 
combined drainage, and municipal.corporations and .counties bene
fited by the proposed drainage, may provide for drainage of 
their own lands, streets, and highways by agreement in writing, 
acknowledged and filed with the.county 'auditor. Such agreement 

land, and special assessments to be made with full effect as if 

organized under this chapter. The board of.county commissioners 

locates the drains agreed upon, and thereafter has complete .Ju
risdiction and may order further procedure under the provisions 

of this chapter. It is not obligatory upon the board to estab

lish the agreed drainage; and if it is found not practical and 
not for the best interest of all landowners, they will refuse 

to establish it. 
Sec. 61.1028. Powers defined: Powers conferred extend to and 

include deepening, widening, and regulating any drain and also 

straightening, deepening, cleaning, and regulating the channel 

of any creek or stream, and constructing and repairing levees,_ 
dikes, and barriers. The board may relocate or extend the line 

of any drain when necessary to provide suitable outlets. It 

may buy, sell, lease, control, or improve real property or 

other property necessary to accomplish the purposes of this 

chapter. 
Sec. 61.1029. County commissioners have charge: All drains 

are under the charge of the board of county commissioners and 
must be kept open and in repair.· When a completed drain is sit

uated in more than one county, the care of the portion in any 

county is assigned to the board of that county • 

Sec. 61.1036. Intercounty drains--Jurisdiction: When drainage 
is required.running into two or more counties, the petition set

ting forth the entire drainage and the signatures of all the 
petitioners is filed with the county auditor in each of the 

several counties. The boards of the se·veral counties act 

.Jointly in considering the petition, and a maJority of each 
board is required for any determination. In other respects the 

procedure is the same as in intracounty districts, and the en

gineer's report and the report of the proceedings are filed in 
each .county. All publications are separate in each county. 
Bonds may be issued. by the boards acting jointly, payable out 

of the assessments for drainage, and the bonds must be signed 
by the chairman of each board and the auditor of each county. 
All other procedure is the same as ·for one county. All as

sessments and certificates are in like manner a lien and en
forceable as in the case of one county. 

If the several boards are unable to agree, any interested 

person may bring the matter to the circuit court of the county 
in which his own land is situated. The method of appeal is set 

out in full in the statute. Such matters are tried as original 
actions and upon the determination by the court the board pro
ceeds in accordance therewith. 

When the greater portion of a district is in one county and 
not more than 3,000 acres in any other county, a petition 

signed by one or more landowners likely to be affected, request

ing drainage and accompanied by bond, shall be filed with the 
county auditor in the cmmty having the greatest acreage; then 
the board of that cmmty has jurisdiction to hear and determine 

, said petition and construct the works as if they were all in 

one county. If the board at the hearing finds that the greater 

portion of the land is situated in another county; and not to 
exceed 3,000 acres is situated in the county where the petition 

is filed, the board will then certify the proceedings to the 

county having the greater acreage. If the hoard at the hearing 

finds that more than 3,000 acres of land is situated in another 

county, it certifies that fact to th~ board of such county and 

thereafter the two boards .Jointly have .Jurisdiction of the sub

.Ject. Appeals from the decisions of the joint boards are taken 

to the circuit court of the county in which appellants' lands 
are situated. Appeals from the single board are taken to 
the circuit court of the county where the proceedings are 

may include the .character of the works, .classification of the · pending. 
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FINANCINl;-Assessments is given in the same mmmer as for the first assessment. Such 

Sec. 61. 1008. Assessment cert if j cates-LIen: The board as- -assessment. and the certificates issued thereon are perpetual 

sesses e~tch tract a:ntl property affected in proportion to the 

benefits as equalized, for the purpose of paying the damages and 

cos Ls already incurretl or to be incurred. All expenses that con

trilmte to the establishment of the <.listrict and the construc

tion of the works are considered the cost of establishment. A 

copy of the assessment is certified by the cmmty auditor ana 

filed with the county treasurer, and notice by publication and 

posting is 12:'iven all iHterested parties. The notice gives a 

description of the property, the name of the owner, amount of 

the assessment, amow1t assessed against municipal or railroad 

property, and the date when the assessment is due and penalty 

attaches for non-payment. 
From the filing of the assessment in the treasurer's office, 

the same is due and payable and is a valid and perpetual lien 

upon the respective tracts so assessed against all persons or 
governments except the United States. If not paid within 10 

days, a penalty of 5 percent attaches. The assessments bear 

interest from the date of the order at not to exceed 8 percent. 

The assessments are received by the county treasurer and paid 

over to the holders of assessment certificates or upon order of 

the cow1ty board. The cow1ty board may issue separate assess

ment certificates against each tract and sell them at not less 

than par with accrued interest or may contract to pay f'or con

struction with the certificates or with warrants. 
The assessment certificates refer to the order of assessment 

recorded in the office of the county auditor and the certifi

cates transfer to the holder all interest, claim, or rights to 
the a<;;sessments. The certificates bear the same rate of inter

est and carry the same lien as the a<;sessments. 

Drainage assessments are enforced by the county treasurer by 

the sale of the property at the annual tax sale, wheri delinquent 

on or before August 1 of that year. The provisions of law re

lating to general taxes apply to drainage taxes. When dra~age 

taxes have been assessed against a municipality, the officers 

of such municipality must at the next annual levy of taxes make 

a levy for drainage purposes in an amount necessary to pay the 

assessment. In unorganized townships the county commissioners 

may use any money belonging to such township to pay drainage 

taxes, and a levy is made each year tnl til ·all drainage taxes are 

pa.id. 
Instead of making armual assessments to pay damages allowed 

tn any drainage proceeding, and to pay the cost of establish

ment and construction, the county commissioners may issue war

rants payable only out of assessments to be subsequently made, 

and bearing interest at not to exceed 8 percent. They may sell 

the warrants at not less than race value. With the money so re

ceived they pay the damages allowed and the cost of establish

ment and construction. The cost of the warrar1ts and the cost 

of issuing them is included in the cost of drainage. 

See: Degroff v. Estabrook, 49 S.D. 360; 207 !'<.W. 164. 
Union Central Life Ins. Co. v. Hoilien, 60 S.D. 183; 

244 N. W. 116. 
Schaller v. Ericson, 49 S.D. 499; 207 N.W. 459. 
Woods Bros. Construction Co. v. Yar1kton Co., 21 Fed. (2d) 

267. 
Sec. 61.1011. Assessments for further costs: At any time 

after the damages are paid and the lands taken, assessments may 
be made for further costs of construction. If the contractors 
are required and agree to take assessment certificates or war
rants for their services, assessments need not be made until 
the completion of the work, at which time an assessment is made 

for the entire balance of the cost of construction including 
all costs and interest on bonds issued or to be iss4ed. Notice 

liens. The board may sell the assessment certificates at not 

less than par and receive funds to pay the cost of establish

ment and construction. Several assessments may be made in the 

discretion of the board as the .work progresses. 

Sec. 61.101~. Maintenance assessments: Assessments for main
tenance may be made .on all of the landowners, in the propor

tions fixed and determined, at any time upon petition of a 

majority of tlae landowners affected setting forth the necessity, 

and after due inspection and public hearing by the board. The 

estimatetl expense of clear1ing and maintaining and general re

pair may not. exceed 20 percent of the original cost of tlle drain. 

Local and minor repairs may not exceed 1 percent of the original 

cost, and in the discretion of the board they may be made upon 

the petition of any person directly affected after consideration 

and public hearing by the board. 

The board may make emergency repairs in their discretion 

with or without notice and hearing. The cost of emergency re

pairs in any one year shall not exceecl 5 percent of the original 

cost and in no case be more than $10,000, and not more than 

$5,000 thereof may be expended on any floodgate. Maintenance 

assessments are made in the same manner as the original 

assessment. 

See: Risty v. Gt. No. Ry., 270 U.S. 378; 46 S. Ct. 236. 
Kamrar v. Sanborn Co., 62 S.D. 487; 253 N.W. 496. 

Sec. 61.1015. Installments: When a landowner against whose 

lands drainage assessments have been levied files with the 

county auditor, within 30 days, an agreement in writing that in 

consideration of the right to· pay his assessments in install

ments he will not object to the regularity of the assessment 

and will pay it with interest as. fixed by the board, he may 

have the privilege of paying the assessment in 10 annual 

installments with interest payable annually. 

Assessment certificates may not· issue until after the expi

ration of the period for filing such agreement with the county 
auditor, and when issued for assessments payable in install

ments, may be in coupon form. The first installment is payable 

within ten days and the r.emaining installments are payable an

nually for nine years from the date of' the assessment. Subse

quent installments become delinquent thirty days after they are 

due and a penalty of' five percent attaches. Where bonds have 

been issued, installments nrust be made payable in amount suf

ficient to meet principal and interest of the bonds when due. 

Installments may be paid at '¥1Y time and full discharge given 

except where bonds have been issued. Such payment does not op

erate as a discharge of the land from its liability in favor of 

such bonds until principal and interest of' same have been paid 

in full. (State v. Day Co., 64 S.D. 370; 266 N.W. 726.) 

See. 61.1016. Assessment Installments: The installments of 

any assessment, including those unpaid or past due, where none 

of the delinquent assessments have been sold, and for or against 

which no bonds have been issued,. may be cancelled and re

assessed when the board deems it advisable, separately or to

gether with any other or further assessment; provided, that the 

reassessment in lieu of the unpaid installments shall be in the 
same amount as the cancelled installments; and the board may 
thereupon issue bonds to be paid out of the fund t~ be obtained 

by the new assessment. When any assessment is cancelled for 
the purpose of reassessment, due considerat'ion shall be given 

to any payments made on account of the previous assessment, or 

the penalties or interest accrued on accOWlt of delinquency, 

and the same shall be G.educted or added, as the case may be, to 

the final assessment. (Ch. 86, L. 1933.) 
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Sees. 61.1017 to 61.1020. Installments extended: The cotmty 

board of any cmmty having oHtstanding drainage bonds is au

thorized to extend unpaid installments of assessments for such 

drainage and to issue and sell refunding bonds in the manner 

hereinafter provided. Sec. 61.1018: Owners of not less than 

51 percent of the real estate assessed may file a petition 

with the county auditor setting forth either that owners of 

land assessed have defaulted on one or more installments or that 

the landowners are unable to pay installments for the current 

year, and the auditor will set the matter for hearing before the 

board of county commissioners, giving notice by publication. 

Sec. 61.1019: lf the board finds the facts of the petition to 
be true, that the conditions are such that an extension of time 

is necessary in order to prevent large delinquencies, and that 

all of the landowners would be benefited by an extension of the 

unpaid installments, it has full authority to order the whole or 

a portion of the tmpaid installments payable during 1933 and 

subsequent years to be extended for such period as it may 

determine, not ·exceeding 15 years. Interest on extended in

stallments is payable annually. sec. 61.1020: Any aggrieved 

person may appeal to the circuit court from the order of the 

board. (L. 1933, ch. 86.) 

Sec. 61.1022. Assessments--Bonds--Levy: No later than their 

October ineeting each year the county commissioners determine 

the amount that will be required during the ensuing year to pay 

pi'incipal and interest on outstanding bonds on account of any 

drains for which the assessments have been extended, and the 

amotmt that will be realized from the assessments on real estate 

that is not then in default of any assessment; and if the board 

determines that the latter amount will not be sufficient to pay 

principal and interest on said bonds, they must make such new 

apportionment of assessments against the lands .charged with the 

.cost of said drainage as will be sufficient for that purpose 

and the assessment is extended and collected in the same manner 

as other drainage assessments. (L. 1933, ch. 86.) 

FINANCING-Bonds 

Sec. 61.1021. Bonds--Warrants--Certificates: Whenever a coun

ty board shall have extended the time of the payment of in

stallments of assessments, or when all assessments not so ex-' 

tended have been collected or become delinquent, the board has 

authority to reftmd outs.tanding bonds, warrants, or certificates 

that then may be due or about to become due or that may be re

fUnded at a lower rate of interest, and the board may issue and 

sell the drainage reftmding bonds of the .cotmty. They may be 

sold at par or exchanged for the outstanding obligations of the 

district. All the provisions of this chapter apply to said 

bonds. (L. 1933, ch. 86.) 

Sec. 61.102ij: If the board of .cotmty commissioners shall de

termine that the estimated r.ost of a proposed improvement is 
greater than should be levied in a single year upon the lands 
benefited~ it may fix the amount that shall be levied and .col
lected each year and may by rE-solution pr.ovide for the ·issuance 
of bonds in an amount not to exceed the unpaid assessments, 
with interest not to exceed 7 percent, to mature in the propor
tions and at the times such assessments shall have been .collected 

but not to exceed 20 years from issue. The bonds are signed 

by the .chairman of the board of .cotmty .commissioners and the 

.county auditor, and are issued for the benefit of the particular 

drainage district. Bonds may be sold at not less than par, and 

the proceeds of any premium are credited to the particular drain

age district. The bonds must recite that they are to be a 

charge upon the lands in the particular drainage district for 

which they are issued until principal and interest are paid in 
full. Should the cost of the imprdvement exceed the estimate, 

a new apportionment of assessments may be maLie and other r)onds 

issued and sold in like manner; and should the procee<ls of the 

assessments when collected be insufficient to pay the principal 

and interest of the bonds, a new apportionment of assessment may 

in like manner be made to meet such shortage. Separate funds 

must be kept by the treasurer for each drainage district, and 

no fund of one district may be used for another. No county is 

liable for the payment of the bonds so issued, but they '' re 

paid out of funds derived from the assessments provided. 

CONSTRUCT I •JN 

Sees. 61.1009 and 61.1010. Bids-Contract--Bond: Any time 

after the establishment of a district the county board may let 

a contract for the construction of the works. The contract may 

require the contractor to take payment in assessment certifi

cates or warrants thereafter to be. issued. Contracts are let on 

competitive bids for the whole or for portions of the work, and 

the commissioners ll'.ay reject all bids. An owner o1 land in the 

district being equally low in his bid and capable and respon

sible will have preference over a non-owner. Contractors give 

bond for faithful performance in an amount set by the county 

board. If in the judgment of the county board the entire drain

age or any part can be constructed for less than the lowest bid, 

they may cause the same to be constructed without letting con

tract and may hire necessary labor and purchase necessary 

equipment therefor. Contracts for bridges and culverts made 

necessary by the drainage may be let separately after comple

tion of the work. The cost of bridges and culverts is charged 

in the first instance to the cost of the drainage and thereafter 

they are maintained as a part of the highways. The cost of re

moving or replacing bridges or culverts already existing across 

the line of the works shall not be charged as a part of the 

drainage. Sec. 61.1010: The county board may make reasonable 

extension of the time for completion of the work, but when not 

completed within the extended time they may relet such unfin

ished part after five days' notice. Any cost over the original 

contract price is to be collected from the first contractor. 

Sec. 61.1012. Acceptance of work: After the construction is 

completed and accepted by the state engineer, the board may 

accept the same by order duly made and make payment therefor un

less partial payment has been agreed on. Final payment may not 

be made tmtil 30 days after acceptance nor until any appeal 

that may have been taken has been determined. No payment may 

be made to any engineer whose employment has not been approved 

by the state engineer, and no payment may be made on any con

tract unless the work has been done under supervision of the 

state engineer. 

ABANDONMENT 

Sec. 61.10ijl. rnval id or abandoned proceedings: If any pro
ceedings have been enjoined, vacated; set aside, declared void, 
dismissed, or ·voluntarily abandoned in consequence of any de
fect, irregularity, or want of jurisdiction, the county .corr~is
sioners may, nevertheless, proceed to locate a drain tmder the 
same or different name and in the same or different location from 
that described in the abandoned. proceedings. In case oC a new 
proceeding in substantially the same location described in the 
abandoned proceeding, the board will ascertain the real value 
of the services rendered, money expended, and work done under 
the invalid proceeding and the extent to which the same will 

contribute to the establishment or completion of the new drain. 

This ·value is established at a hearing after notice, which 

hearing may be the hearing for equalization of benefits. When 

finally fixed, such value becomes a part of the cost of the new 

drain, and is credited to the persons who originally paid it in 

proportion to the amounts severally paid. 
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INTERSTATE DRAINAGE 

(Sees. 61.1101 to 61.1114) 

ORGANIZATION 

Sec. 61.1101. Petition: Upon the filing in the circuit court 
of any county bordering upon any body of water or stream form

ing the bmmdary line between South Dalwta and any other state, 

or having territory included in a natural drainage basin along 
or extending across the boundary line of this state, of a peti

tion signed by not less than 50 residents and freeholders or 

by the co•mty commissioners of any county partly within such 
territory adjoining the boundary waters or included in a nat

ural drainage basin extending along or across the state bound

ary line, the court fixes a hearing within the territory named 

and gives notice by publication of the time and place when the 
petition will be heard. The filing of the petition and giving 

·of notice vests the circuit court withJUll jurisdiction in the 

premises. Upon the hearing the court will fix and determine 

the boundaries of the district, which boundaries must as far as 
possible include territory in a single drainage basin. Upon 
the establishment of the district by the court, it becomes a 

public corporation under the laws of South Dakota, with all the 

usual powers of corporations. 

ORGANIZATION--Officers 

Sec. 61.1102. Commissioners: After the formation of the dis
trict, a governing commission of three members is chosen, by the 
county commissioners if the territory is in one county or by 

joint action of the county commissioners of all the counties 

when there is more than one affected. The governing body con
sists of three resident freeholders of the state who are elec

tors in the proposed drainage district, and they are known as 

the commissioners of the district. 
Sec. 61.1103. Commissioners' authority: The commissioners of 

the district are vested with authority to enter into contracts 

or arrangements with the governing b.ody of the adjoining state 
having authority in drainage matters, for the joint construc

tion of drainage improvements. 
Sees. 61.1105 to 61.1111L Authority of drainage commission:.. 

ers: The interstate drainage commj_ssioners have authority to 

act upon the filing with them of a petition signed by not less 

than 25 freeholders, residents within such district. The pro

ceeding thereafter is in suostantial accordance with that fol

lowed in the establishment of intrastate districts. The repre

sentatives of the two states by joint action exercise the func
tions of the board of county commissioners in a single county 

drain. The board of drain commissioners exercise the same 
authority in that portion of the improvement which is in South 
Dakota that the county commissioners exercise in a district 

wholly within their county. Maintenance and repair are provided 

for by proceedings similar to those in intrastate districts. 

TENNESSEE 
(Wtlltams Tennessee Code, 1934; Cumulative Pocket Supplement, 

1940; Volume 3, art. 4, sees. 4216 to 4406) 

ORGANIZATION 

Sees. ij216 and ij217. Jur I sd I ct I on to estab 11 sh: The county 

court of any county is vested with jurisdiction to establish 

drainage districts and levees and cause the necessary works to 

be constructed, or to-straighten, widen, or deepen any natural 

water course, in any county where the same will be a public 

utility and conducive to the public welfare. Sec. 4217: The 
court vested with this jurisdiction is the .:;ounty court presided 

over by the county judge or chairman, and not the quarterly 
county court. 

See: Nashville etc. R. Co. v. Middle Fork Obion D.D., 149 Tenn. 
490; 261 s.w. 975. 

Williamson and Co. v. Shelton, 158 Tenn. 166; 11 S.W. (2d) 
882. 

State ex rel v. Powers, ~i Tenn. 553; 137 S.W. 1110. 

ORGANIZATION--Petition 

Sees. ij218 to ij221. Petition to establish: Before any county 
court shall establish a drainage district or levee_ district, a 

petition must be filed in the office of the county clerl<, de

scribing by metes and bounds or otherwise the district of land 

which it is expected to improve. The petition must state that 

the lands are subject to overflow or too wet for profitable 

cultivation, and that public health or welfare will be promoted 
by draining, ditching, or leveeing_ it or by changing a natural 
watercourse. The petition also sets out the route and termini 

of the proposed works and the lateral branches thereof. It must 

be accompanied by bond conditioned to pay preliminary costs in 
the event that the petition is d;lsmissed. Sec. 4218-a: A ma
jority of the landowners and also a majority of the owners of a 
majority of the number of acres of land that will be affected 

or liable to be assessed must sign the petition. Sec. 4219: 

The petition must be sworn to by one or more of the petitioners, 
and must show that 51 percent of the land in acres within the 
bounds of the district is owned by the petitioners. The peti

tion is accompanied by a general plat and description of the 

district and the names of the owners thereof who are not peti
tioners. The petitioners ask that provision be made for funds 
to pay preliminary costs up to the stage in the proceedings 

where the report of the commissioners to assess benefits has 
been confirmed. The court sets a date for· a hearing, giving 
notice to all landowners not petitioners, by publication in 

each county interested, to appear and show cause why an assess
ment to create such fund should not be made. Sec. 4220: The 

landowners may file their objections, and the court will hear 

and determine the matter of making an assessment for preliminary 
costs and the amount thereof. If-the court determines it to be 

expedient, the court will make an assessment on the basis of 

acreage. Sec. 4221: Appeals from the decree of the court may 

be taken by aggrieved parties in the manner provided later in 
this chapter. 

See: Obion Co. v. Hauser, 9 Tenn. App. 646. 
Drg. Dist. #4, v. Askew, 140 Tenn. 314; 204 S.W. 984. 
State ex rel 1st Nat. Bank of St. Louis. v. Dunlap, 167 

Tenn. 585; 72 S.W. (2d) 771. 

Sees. ~227 to ij229, ij231, and ij232. Engineer: Sees. 4227 and 

4228: After the filing of the petition and bond, the county 

court appoints a disinterested and competent engineer, who pro

ceeds to examine the lands mentioned and any other lands that 
will be benefited by the proposed works or will be necessary in 

carrying out the improvement, and to survey and locate. the works 

necessary to carry out t;he purposes of the petition and that 

will be conducive to the public welfare. Sec. 4229: The engi

neer files his report with the county clerk, showing the route 
and termini of the works; a plat and profile of the ditches, 

.drains, or other improvements, with courses and elevations; and 
the total length of the works through each tract of land. The 

report also shows the boundaries of the district and a descrip
tion of each tract therein; the names of the owners as shown on 
the tax books; and the probable cost of the improvement. Sec. 

4231: The drains must be located along the general course of 

natural streams and water courses or in the general course of 
natural drainage unless there be good reason to the-contrary. 
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Sec. 4.232: Drains crossing railroads must be located at the 
place of a natural waterway across said right-of-way unless 
otherwise provided for or agreed upon with the railroad. Such 
agreement estops the railroad from thereafter objecting to the 
location on the ground that 1t is not a natural watercourse. 
(Nashville C. etc.· R.· Co. v. Middle Fork Obion D.O., 149 Tenn. 

490; 261 s.w. 975.) 
Sees. 112311 to 11239. Engineer's report: The court examines 

the report of the engineer and, if. the plan is approve.d orders 
the county clerk to give notice of a hearing thereon; but if 
the plan is. not approved, the court may select another engineer 
to prepare and present another plan. If the court deems the 
improvement inexpedient, after an examination of the report or 
after the second report, it may dismiss the petition and pro
ceedings at the cost of the petitioners. Sec. 4.235: When the . 
plan is approved, the clerk issues a summons or writ to the 
Sheriff of the proper county,·commanding him to summon the per
sons named to appear at the hearing. The summons is served on 
all of the landowners not petitioners, within the proposed dis-

court considers the amount of damages awarded in deciding 
whether the district should be established. If in the court's 
judgment the probable cost of construction is not a greater 

burden than should be properly borne by the lands benefited, 
and the improvement is conducive to the public welfare, then 
the court will locate and e.stablish the district by proper judg
ment of record. The court will then determine the damages to 
each claimant, hear evidence in regard thereto, and increase or 
diminish the award of the viewers as may be right and just. 
Sec. 4.256: Aggrieved J?arties may appeal from the decision 
establishing or refusing the district, or the allowance of dam
ages, the appeal being to the circuit court and within 5 days 
after the decision is made. Appeal is by filing notice and 
bond with the clerk. Sec. 4.257: On appeal against the estab
lishment of the district, the appeal bond must be 4 percent of 

the estimated cost of the improvement as shown by the engineer's 
report and conditioned to pay all damages, actual and punitive, 
and costs that may be suffered by the district and petitioners 
if the appeal is not successfUlly prosecuted. If the appeal be 

trict ~ shown. by the tax books or by affidavits filed; upon from an order refusing to establish the district, the bond is 
the persons in actual occupancy of the lands; and upon lier1- for costs only. Sec. 4.258: Appeal bonds, when the district is 
holders as shown by the county records. No copy of the petition the appellant, may be signed by petitioners nominated for that 
is required to accompany the writ. Sec. 4.236: No service of purpose by the county court. In any appeal from the circuit 
the writ :l.s necessary where persons file with the clerk a state- court to. the appellate court the name of the district, if it 
ment in writing entering their appearance at the hearing and has been established, may in like mann~r be signed to the appeal 
waiving service. Sec. 4.237: In the case of nonresident land- . bond, the circuit court nominating petitioners to sign it. Sec. 

owners whose names and residences cannot be determined after 4.259: Appeal from an award of damages does not prevent the im-
diligent inquiry, as made to appear by affidavit filed, publi
cation is made for two consecutive weeks in the county where 
the proceeding is pending, notifying such parties of the hear
ing on the petition. The names of actual owners or incum
brancers may be made to appear to the clerk by affidavit or by 
'the averments of the petition, if sworn to. Sec. 4.238: The 
summons need not set out in detail the contents of the petition. 
Sec. 4.239: If it appear at the hearing that any person entitled 
to notice has not re.ceived the same, the hearing will be ad
journed until such notice is given and there is no loss of 
,jurisdiction. 

Sees. 112119 to 11251, 11256 to 11261, 11263, and 112611. Establish
ment of the district--VIewers: Upon the hearing on the petition, 

the county court determines its sufficiency in form and sub
stance; it may be amended at any time before final hearing. If 
the court finds that the proposed work would not be a public 
utility or conducive to the public welfare, it must dismiss the 
proceedings. Finding in the affirmative on those points and 
determining the necessity for the district, and if no claims for 

damages have been filed, the court may locate and establish ·the 
district or refuse to establish it as deemed best. Sec. 4.250: 

The court may order the engineer, or a new engineer, to make 
further report and may continue the hearing to await such re
port.. Sec. 4.251: J;f claims for damages are filed, the court 
may not establish thel district unti1 viewers to assess damages 
are. apPointed and have reported. The court appoints three 
viewers who are disinterested freeholders, not related to any 

interested party and not themselves interested in a like im

provement. The engineer appointed by the court assists the 

viewers in their work. The viewers fix the amount of damages 

resulting to each claimant by reason of the establishment of 
the. improvement and file their report 'as soon as practicable. 

.In estimating the damages the viewers shall give the value of 
the land proposed to be taken, without deduction, but incidental 
benefits that may result to the owner by reason of the improve
ment may be taken into consideration in estimating the inci
dental damages.· Af'ter the filing of the viewers' report, the 

provement from proceeding, nor the appropriation and condem
nation of lands, ·if the district or the petitioners therefor 
will give bond in double the amount of the awarded damages and 

costs. Sec. 4.260: Appeals from damages awarded are held de 

novo. Damages awarded by the circuit court are certified to 
the county court, but no judgment is entered and the county 
court proceeds as if the amount had been allowed by it. Sec. 
4.261: In appeals from orders establishing _the district or re
fusing to establish it, the circuit court enters its order and 
certifies it to the county court, which therea:fter must proceed 
with the matter in accordance with the order of the circuit 
court. Sec. 4.263: The costs are in the discretion of the cir
cuit court and it will adjudge how they shall be distributed. 
Sec. · 4.264.: The ri$!;ht of jury trial is accorded in the circuit court 
whenever the parties have suCh right under the existing law. 
(Drg. Dist. #4 v. Askew, 140 Tenn. 314; 204 S.W. 984.) 

Sees. 113115 to 113117~ 113119, and 11350. Intercounty districts: 
(See also sec. 4398.) Application by petition is made to the 
county courts of the counties interested in the same manner as 
when the district is wholly in one county. The petition is 
signed by one or more persons owning lands lying in each county 
affected or assessed for the improvement. When such petitions 
are filed, the county court of the county in whiCh the larger or 
largest percentage of lands affected are situated appoints a com
petent engineer to make survey, in the same manner as if only 
one county were involved, and the engineer proceeds in like 
manner. The report of the engineer is filed in each county. 
Af'ter the filing of the engineer's report, the county court of 
each county proceeds in the same ·manner as for a district in one 
county until that point in the proceedings where viewers are to 
be appointed to assess damages. The county court of the county 
having the largest acreage to be affected or assessed appoints 
two viewers, and one viewer is appointed'by the county court of 

each of the other counties concerned. The viewers, with the 
assistance of the engineer, _proceed to assess damages as if the 

district was in a single county. Their report is filed in each 
county. Sec. 4.34.6: Af'ter the viewers report, the proceedings 
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are the same as for a single connty district rmtil the appoint- the cormty. Sec. 4323: Assessed landowners have the right to 
ment of commissioners to make assessments and apportion the 

same. Then the cormty court of the cormty having the largest 

acreage in the district appoints two commissioners, one of whom 
must be a competent engineer, and the other county court or 

courts each appoint one commissioner. The commissioners assess 

the lands and apportion the assessments as if it were a single
county district, report in like manner, and file their report 

in each cormty. Thereafter each county court proceeds as in a 
single cormty district. (L. 1909, ch. 185.) Sec. 4.347: The 

directors of an intercormty district consist of one member from 

each cormty appointed by the respective county courts, and the 

judge or chairman of the county court of each county shall be a 
member of the board of directors; and the qualifications, powers 

and duties of the board are the same as provided for in single 

cormty districts. Sec. 4349: The judge or chairman of the 
county court of the county having the largest acreage is chair
man of the board of directors, and the board elects one of the 

appointed directors secretary and treasurer of the board. Sec. 

4350: When there is an even number of directors and the vote on 
any matter is a tie, the chairman has the right to give the de
ciding vote. 

Sees. ij381 to ij396. District by mutual agreement: The owners 
of lands which require combined drainage may provide for the· 

establishment of a district or ·the location and construction of 

drains by mutual agreement in writing, acknowledged and filed 
with the cormty clerk. Sec. 4382: Such agreement may include 

the location and character of the works, the adjustment of dam

ages, the classification of the lands to be benefited, and the 
amount of special assessments thereby levied. Sec. 4383: Upon 

the filing of the agreement with the clerk, the cormty court 
establishes the district and locates the works and has full and 
complete jurisdiction of the parties and subject matter. Sec. 

4384: The preliminary expenses of the district may be paid by 

order of t~e qtiarterly court ·of the cormty in which the lands 
lie, out of the general county fund, the payment to be refunded 
out of assessments on the lands when collected, and if not so 

paid, then to be collected out of the bond of the petitioners. 

Sec. 4385: The quarterly county court has the right to contrib
ute out of the general county fund such amount as it sees fit 
toward the payment of the preliminary expenses without requiring 

it to be refunded. Sec. 4386 to 4396: These sections provide 
for the collection by the cormty court of an expense fund for 

the preliminary expenses of a mutual agreement district and the 
assessment and collection of a special maintenance fund. (L. 

1909, ch. 185; L. 1915, ch. 63.) 
Sees. ij398 and q399, Petition filed in. any county: (See also 

sec. 4345.) In inter-county improvements the petition may be 

filed in the county court of any one of the cormties in which 

a part of the district will be located, and is to be ·signed by 
persons residing in and owning land in any one or more of said 

counties, and the court in which it is filed has full jurisdic
tion in the premises for the purpose of creating and establish
ing the district. It is not necessary to file such petition in 

the county court of any other county involved. (L. 1915, ch. 

61.) Sec. 4399: The court in which the petition is filed has 
full authority to appoint the engineer, viewers, and commis

sioners, and to make assessments just as if the district were 
wholly in one county. 

OR6ANIZATION--Powers 

Sees. IJ322 to ij327, and ij329 to ij331. County to build 
bridges-Latera 1 s: \\hen an imProvement crossing a public highway 
necessitates the building ofa bridge, the county must build the 
bridge and pay costs thereof from the road and bridge funds of 

use the ditches of the district as outlets for lateral drains. 
Sec. 4324: Such use is subject to the control of the board of 
directors as to the manner in which the laterals empty into the 
main ditch. Sec. 4325: The directors also have the right to 

control the manner of discharge of any creek or branch into the 

drainage works. Sec. 4326: Landowners may not connect laterals 

with the main works except in the manner designated by the di
rectors. Sec. 4327: In contraversies among landowners as to 

crossing intervening lands with laterals, the owners. may peti

tion the board of directors to determine the manner of perform
ing the work and the amount of damages to be paid, arid the board 

sets out in writing on the drainage record the action to be 
taken. Sec. 4329: The damages are a lien on the lands against 

which assessed, but the lien is inferior to the lien of the 

general assessments. The lien is enforced by bill or petition 
in the county court where the land is situated. Sec. 4330: 
Landowners aggrieved by the action of the court in assessing 

damages may appeal to the circuit court upon giving bond in 
double the amount of the damages assessed and a cost bond of 

$250. Sec. 4331: If the appeal is only as to damages, it may 
not delay construction work provided the other parties inter
ested give bond for the use of the appealing party in double 

the amount of damages assessed by the directors. 
Sec. qaqq. Subd i str lets: Any person owning land within a dis

trict and desiring to establish a subdistrict within said dis
trict to secure more complete drainage may file his petition in 

the county court, and the proceeding thereafter is in all re
spects similar to that for original organization. When estab

lished and constructed, the subdistrict becomes a part of the 
drainage system under the supervision of the board of directors. 
Subdistricts must be a public utility, and special assessments 

made for their benefits are a lien secondary to the assessments 
of the original district. 

ORGANIZATION--Officers 

Sees. qaos, ij308, and ij309. Directors: After a district has 

been established, the county court appoints two directors who 
must be owners or interested in lands in the district, and at 

least one of those first appointed must be one of the petition

ers or a successor in estate and interest. The directors hold 
office for two years. The two thtis appointed and their suc
cessors together with the judge or chairman of the county court 

constitute the board of directors of the district and have 
general control and management of its affairs. Sec. 4308:' At 
the end of the two-year term of the directors first appointed, 
the county court again appoints two directors from among those 

owning or interested in lands in the district. Sec. 4309: The 

judge or chairman of the county court is the chairman of the 
board of directors, and one of the directors is elected secre-

tary and treasurer of the board .• 

See: Obion Co. ex rel ·v. Coulter, 153 Tenn. "1(39; 284 s.w. 372. 
Pritchard ·v. Johnson-Toby Constrn. Co.·, 155 Tenn. 571; 296 

s.w. 17. 

Sees. ij315, ij3l7, and ij318. Engineer: The directors employ a 

competent engineer to superintend the cmstruction. They may 

remove such engineer and contract with another, in their dis

cretion. Sec. 4317: The engin,eer m!).kes monthly estimates of 

the work done on each section of the improvement, and upon fil

ing the estimate with the cormty court clerk the judge or chair

man of the county court draws warrants in favor of the con

tractor for 80 percent of the estimate. Sec. 4318: Final pay

ment is made on certification that th~ work is completed and 

accepted. 



SYNOPSIS OF DRAINAGE LAWS 631 
Sec. ~31'6. Overseer: After the completion of the main im

provement, if the directors deem it necessary they may employ a 
"drainage overseer" to be paid such compensation as agreed on 
from the funds of the district. 

Sees. ~280 to ~285, ~287, and ~288. Commissioners--Classifi
cation of land: When a district .is located and established the 

county court appoints three commissioners, one of whom must be 

a competent civil engineer and two of whom must be freeholders 

of the county not living within the district, not ihtere~ted 
therein or in a like district, and not related to any parties 

affected. Sec. 4281: The commissioners inspect and classify 

all of the lands benefited in a graduated scale of benefits, 
naming the tracts of each owner and classifying them, each tract 

to be numbered according to the benefits received. Sec. 4282: 

. The. commissioners make an equitable apportionment and assess

ment of the costs, expenses, cost of construction, fees, and 
damages assessed, and report thereon in writing to the county 

court. Sec. 4283: In making this estimate and apportionment, 

the lands receiving the greatest benefit are marked on a scale 
of 100 and those less benefited are marked with such percentage 

as is indicated by the benefits received. This cli.Lssification 

when established remains as the basis for all future assessmertts 

unless the county court authorizes a revision thereof. Sec. 

4284: In making such classification commissioners are author
ized to divide the lands of one owner in one body into more 
than 1 tract and classify each subdivision thereof, especially 

where such a tract is large and classification in subdivisions 
will be more equitable. Sec. 4285: Notice of a hearing on the 

report of the commissioners is given by publication in each 
county affected, and objections may be filed in writing before 

the hearing. Sec. 4287: The court determines all objections at 

the.hearing, and may amend the report or confirm the apportion

ment and assessment made therein ·as may be just and equitable. 

Sec. 4288: If the first assessment for the original cost of the 

improvement is insufficient for any reason, the. court may make 

additional assessments in the same ratio. 

See: Hirsh v. First Dr. D., 14 Tenn. App.· 285. 
Stat~ ex rel v. Powers, 124 Tenn. 553; 137 s.w. 1110. 
Shelby Co. v. Anderson, 10 Tenn. App.·437. 
Obion Co. ex rel v. Coulter, 153 Tenn. 469; 284 s.w. 372. 
Grooms v. Bd. Directors Middlefork etc. D.D.· #1, 167 Tenn. 

589; 72 s.w. (2d) 772. 

FINANCING--Assessments 

Sees, ~222 to ~226. Assessments for preliminary expenses: 

The court fixes the date when the assessments shall be collected._. 

and the county clerk makes . out an assessment list or book sub

stantially in the form of the state and county tax books and 
certifies it to the trustee of the county. It is the duty of 

the trustee to proceed at once to collect the assessments and 

pay them to the county clerk, to be paid out by him for the pre

liminary costs and expenses of organization. Sec. 4223: If it 
is an intercounty district, the clerk of the county where the 

petition was filed makes out the assessment list for the entire 
district, and certifies under seal to the trustee of each in

terested county that part of the assessment list affecting such 
county.· It is the duty of the trustee to collect the assess
ments and pay the proceeds over to· the county clerk of the 
county where the petition was filed.· Sec. 4224: Assessments so 
made are a lien on the respective tracts of land assessed.· Sec. 
4225: The county trustee and the county clerk must give bond in 
double the amount of the assessments before collecting them, 
conditioned to faithfully perform their duties. Sec. 4226: The 
proceedings for the preliminary expense f\md are not to delay 
other proceedings for organization. [Hughes v. Herbert, 159 
T.enn. 187; 17 s.w. (2d) 60.] 

Sees. ~2~0 to ~2~3. Special assessments for preliminary ex

pense: After the report of the engineer has .been filed, the 

court may make a special assessment upon the lands in an amount 
sufficient to pay the costs and expenses incurred to date, in

cluding the expense of collecting the special assessment. Sec. 

4241: The assessment is made only upon petition signed and sworn 
to by one or more landowners, praying that provision be made 

for paying the expenses already incurred. Notice of a hearing 

on the petition is by publication in each county interested. 
Sec. 4242: At the hearing the court proceeds to determine the 

matter of making the assessment and will hear any proof offered 
as to the amount necessary to be raised. The court, if it de

termines such action to be expedient, will make an assessment 
for the amount fixed against the respective tracts on the basis 

of acreage. Sec. 4243: Aggrieved parties have the right of 

appeal in the same manner as appeals against the formation of 

the district. 

Sees. ~2~~ to ~2~5·, Assessment 1 i st: The court fixes the 

dates within which the assessment is to be' collected, and the 

county clerk makes out the assessment list or book giving al

phabetically the names of the owners, the boundaries of the 

lands, the number of acres, and the assessment against each 
tract, and certifies the list to the trustee of the county who 

col·lects the assessments and returns the proceeds to the county 
clerk to be paid out by him for the preliminary expenses under 

order of the court. (L. 1909, ch. 185; L. 1913, ch. 25.) Sec. 

4244 •. 1: The county trustee must make monthly settlement to the 
county court in detail, which settlement is copied on the 
"drainage record book" in the office of the county clerk. (L. 

1935, ch. 159.) Sec. 4244. 2: In the case of intercounty dis

tricts, the respective county trustees make monthly settlements 
with the county court of the county where the d.istrict was 

organized. (L. 1935, ch. 159.} Sec. 4244.3: After each monthly 

settlement has been filed and approved, the board of directors 

of the drainage d.istrict ascertains what portion of the money, 

bonds, coupons, or credit memoranda were received in the pre

ceding month and prior to that time from maintenance and ad
ministrative assessments, and certifies the amount thereof to 

the county court which has jurisd.iction to make disposition 
thereof as may be just and equitable for the d.istrict and the 
bondholders.· The court may authorize the d.irectors to issue 

and sell transferable maintenance and administrative certifi

cates against that portion of the bonds, coupons, or credit 
memoranda belonging to said maintenance or administrative fund, 

and the certificates may be tendered to the trustee who must 
receive them at face value in settlement of the drainage assess
ments. (L. 1935, ch. 159.) Sec. 4244.4: Maintenance and ad

ministrative certificates constitute the same lien on the lands 
on which assessments remain unpaid as the unpaid bonds and 
coupons, and may be enforced in the same manner. (L.· 1935, ch. 
159.) Sec. 4.245: If the d.istrict be intercounty, the clerk of 
the county where the matter is pend.ing will make out the assess
ment list for the entire d.istrict, and certify under seal to 
each trustee of any other county interested that portion which 
contains the assessments on land in such county, for collection 
and transmittal to the COWlty clerk where the petition was filed. 

See: Hughes v. Herbert, 159 Tenn.· 187; 17 S.W. (2d) 16. 
Williamson & Co. v. Shelton, 158 Tenn. 166; 11 s.w. (2d) 

882. 

Sec. ~2~8. Damages: Any person claiming compensation for 
damages sustained by reason of the construction of the works 
must file his claim in the office of the county clerk at least 
three days prior to the hearing on the petition, and failure to 
do so is a waiver of his claim. The court will appoint guard
ians ad Z ttem for persons under disability. 
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Sees, ~265 to ~267. Damages to be secured: After the damages 

are finally ascertained and fixed by the county court, the court 
requires them to be paid in the first instance by the parties 
benefited, or to be secured to be paid upon such terms and con
ditions as the court may deem jueyt and· proper. Sec. 4266: After 
such damages have been so paid or secured, the court enters an 
order of .condemnation showing all such lands appropriated and 
belonging to the district for all of its necessary purposes. 
Sec. 4267: In establishing a district all necessary land may be 
appropriated, and a right-of-way as much as 200 feet wide may 
be appropriated if necessary for the location of any drain or 
any channel for any natural water course; but the width of the 
rigtlt-of-way stated in this section does not prevent the court 
from ordering appropriated such other lands as may be necessary. 

Sec. 11-273. Correcting assessments: Assessments made in the 
wrong name may be corrected by petition, and the procedure is 
set out in this section. Assessments a@inst lands thus newly 
assessed become due immediately whether they have been paid by 
the aggrieved party or not, and will be proceeded against· as de
linquent unless paid. Assessments paid by the aggrieved party 
will be refunded by the county trustee by warrant. 

Sec. 11-290. Collection of assessments: The assessments are 
levied on the lands benefited in the ratio aforesaid and are 

collected in the same manner as· camty taxes. The funds so col
lected are kept in a separate fund and paid out only for pur
poses connected with the improvement on the order or warrant of 
the judge or chairman of the county court. 

See: Hughes v. Herbert, 159 TE!nn. 187; 17 S . .W. (2d) 16. 
State ex rel 1st Nat.· Bank, St. Louis v. Dunlop, 167 Tenn. 

585; 72 s.w. (2d) 771. 

Sees. ~291 and 11-292. Special assessments: If, after .the dis
tric.t has been created and the commissioners have assessed bene
fits and the report has been confirmed and there are no appeals 
pending, it appears to the court that the costs and expenses up 
to that stage have not been paid, the court has power to make 
a special assessment to pay such costs and expenses including 
the expenses of collecting the same. Sec. 4292: Such special 
assessments are collected in the same way as other assessments; 
provided, that for this special assessment the court may fix the 

date within which it shall be collected,; and provided, said as
sessments shall be a lien on the lands assessed and shall be in

. ferior to any later assessment for the purpose of raising a. fund 
for the payment of bonds and interest.· 

See: Duke v. Maness, 2 Tenn.· App.· 267. 
Grooms v. Bd.· of Directors, Middle Fork etc. D.D. #1, 167 

Tenn.· 589; 72 s.w .. (2d) 772.· 

Sec. ll-292.i. Prepayment of· deferred installments: Any owner 
of lands. upon which there are now special assessments levied by 
any drainage district may, at his option, at any date upon which 
he pays· the special assessments, ·pay all or any part of the en
tire amount assessed against him; provided, however, that no 
rebate shall be made for unearned interest upon such assessment. 
(L. 1933, ch. 132.) 

Sees. 11-292.2 to 11-292.11-. Payment of assessments with bonds or 
coupons: Bonds and/or interest coupons of the drainage district 
making the assessment may be lawfully tendered to the trustee 
of the county wherein the land lies in payment of such assess
ment, and the trustee must receive the bonds and/or cwpons re
gardless of the date of their maturity; must receive same, with
out deduction for maintenance, at face value excluding interest 
upon past due coupons; and the payment when so made is a valid 
and complete payment as though made in cash; provided, the 
trustee may require his commissions on the payment to be paid 
in cash instead of bonds and/or coupons; and provided, where 

the bonds tendered in payment exceed the amount of the assess
ment, the trustee takes in all of the bonds and issues to the 
party paying the assessment a transferable credit memorandum 
for the difference between the amount of the bonds and the 
amount of the assessment, which memorandum may be used in the 
payment of any other drainage assessments due to the district 
in which payment is made. Sec. 4292.3: Upon receipt of such 
bonds the county trustee must cancel them and keep a record 
thereof. If the bonds tendered contain interest coupons beyond 
the date of the maturity of the assessments which it is proposed 
to pay, then the trustee is not required to receive interest 
coupons in payment where said coupons mature beyond the last 
date for which it is proposed to pay maturing assessments. This 
does not apply. where both the assessment and the coupons are 
past due. Any past due coupon can be used to pay· any or all as
sessments regardless of their due date. This provision does not 
apply where suits have been brougtlt to collect delinquent taxes. 
until the costs and attorney's fees have been paid. (L.1833, 
.ch. 132.) Sec. 4292.4: Where a district is in more than one 
county, it is the duty of any. trustee to accept bonds and/or 
coupons in payment of any assessment against that portion of the 
district located in his county. 

sees. 11-297 to 11-299. Appeal: Appeal may be taken to the cir
cuit court of the county from the order of the county court fix
ing the assessment of benefits in the same·manner and time pro
vided for appeals from assessments of dam.ages, but only five 
days is allowed for the appeal. Sec. 4298: Any landowner ap
pealing must furnish bortd for costs and damages, and. the oath 
pr.ovided by law for poor persons shall not be allowed.· Sec. 

4299: Appeal does not prevent the collection of the assessment 
nor stay such collection if the district or any petitioner ex
ecute bond payable to the appellant conditioned to hold him 
harmless against loss and to abide by the 'judgment of·the court 
if the appeal is successfully prosecuted. 

Sec. ~3011-. New appraisements: Where assessments levied cannot 
for any reason be enforced and part of the work has been done, 
the county court must proceed as to any or all land benefited 
by the improvement in the same manner as if the appraisement 
and apportionment of benefits had never been made, and any 
payments already made are duly credited. 

Sec. 11-321. Assessing railroads and highways: l'thenever any 
railroad or public higtlway is beneficially affected by the im
provement, the commissioners classify and assess the benefits 
and give notice thereof to the nearest railroad agent; or, in the 
case of higtlways, to the judge or chairman of the county court. 
When such special assessments .have been approved by the county 
·court as to the railroad, they may be collected in any court 
having jurisd:l,ction. Highway assessments are paid by the county 
out of the general county fund. 

Sec. ~332. Collection of assessments: Assessments are col
lected by the county trustee as county taxes are collected, and 
the proceeds are kept in a separate fund and paid out only for 
purposes properly connected with the improvement on the order 
or warrant of the county judge or ·chairman. No personal prop
erty of the owner of ·lands assessed shall be liable or dis
trained for the assessment, but the 1and only shall be liable.· 

See: First Nat.· Bank v. Obion Co., 3 Fed.· (2d) 623. 
Grooms v. Bd.· of Directors, Middlebrook etc.· D.D. #1, 167 

Tenn. 589; 72 s.w. (2d) 772. 

Sees. ll-3!il to ~353. Entry and collection: The I!Ssessments 
are entered on the "drai.na:ge assessment book" made out by the 
clerk of the county in which the particular assessment is lev
ied, and furnished to the county trustee.· They become payable 

and delinquent at the same time as general taxes, and bear 
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interest after delinquency. (L. 1909, ch. 185.) sec. 4852: The 
trustee collects the assessments along with other taxes and 
credits them to the drainage district. Within 10 days after de
linquency the trustee notifies the landowner of the fact that a 

penalty o:f 10 percent will accrue thereon. In a suit brought 
to collect taxes no additional amount may J;>e assessed against 
the delinquent for attorney's fees, but the fees are to be paid 

out of the penalty collected. sec. 4858: Drainage taxes are de
linquent at the same time as general taxes, on November 15 

each year. Thereafter the 10 percent penalty attaches and the 
taxes bear interest from delinquency. (L. 1923, ch. 73.) 

Sees. ll36~ and ~356. Liens: Assessments when levied become. 
valid liens on the lands assessed on a parity with liens for 

general state and county taxes. sec. 4355: When assessments 
have been delinquent 60 days, bills in chancery may be filed 

in the name of the county for the use of the district. 

See: Hughes v. Herbert, 159 Tenn. 187; 17 S.W. (2d) 16· 
Obion Co. v. Houser, 9 Tenn. App. 646. 

Sec. ~359. Method of assessm~nt of.public taxes: All tax as
sessors, when assessing for public taxes lands that lie partly 
within a drainage district,. assess that part within the district 

as one independent tract to the end that it may be definitely 
Jmown what· is the amount of the county and state taxes and any 
special school taxes assessed against the land within the 
drainage district. 

Sees. ~360 to ~365· 1ax sales: These sections set out the 
method of procedure for the sale of land for delinquent assess-

Sec. ~~01. Control of collections: The trustee receiving the 
certified copy of the assessment book collects the assessments 
shown as if the district were wholly within one county, and he 
must pay 0ut the money on warrants drawn on him by the judge or 
chairman of the court where the proceeding is pending or the 
petition was filed. Such warrants may be drawn to transfer the 
funds from the trustee of the county where any of the lands are 

situated to the trustee of the county where the proceeding is 
··pending or the petition was filed, to the end that all vouchers 
may be on file in the coun~ where the proceeding is pending. 

(L. 1915, ch. 61.) 

Sec. ~~02· Lien of assessments: The assessments so made in 
intercounty districts become valid liens upon all of the lands 
so assessed in the same manner that state and county taxes are 
liens. 

FINANCING--Bonds 

Sees. ~335, ~336, ij338, and ij3~. County may issue bonds: If 
the county court determines that the cost of the improvement is 
greater than should be levied in any one year upon the lands 
benefited, it may fix the amount that will be levied and col
lected each year and issue drainage bonds of the connty with 
interest at not more than 6 percent, and devote said bonds, at 
par with accrued interest, to the payment of construction cost. 
Bonds may be sold at not less than par. Any premiums received 
are credited to the drainage fund. Should the cost of the work 
exceed the estimate, a new apportionment of assessments may be 
made and levied and other bonds issued and sold in like ·manner. 

ments, the relation of such assessments to state and county Bonds may not run longer than 20 years. sec. 4.836: Landowners 

taxes on the same tract, and the method of payment and redemp
tion• Sw~h sale divests ·the owner of title and vests the same 
in the purchaser, but the owner continues in possession and is 
e~titled to the rents and profits for two years. After two 

years the purchaser upon application will receive from the mas
ter in chancery a writ of possession. The owner may redeem his 
property within two years by payment in full plus interest and 
10 percent penalty, provided: if within 12 mon.ths he pays one
fifth of the total including penalty, and thereafter pays one
fifth annually, his equity of redemption does not expire until 

5 years from the date of confirmation of sale. No writ of pos
session issues as long as such payments are being made, and the 

owner enjoys the rents and profits but he may not remove timber 
during the period of redemption. 

Sec. ~366· Borrowing: If in any year, on account of delin
quent assessments and incidental delays in enforcing collection 
thereof funds are insufficient to pay bonds and interest the 
directors may borrow money to make up the deficiency and give 
notes and pledge the unpaid assessments for that year as secur
ity for the-notes. The assessments when collected constitute a 
fundi for the payment of the notes. (L. 1915, ch. 63.) 

Sec. ~367. Collected from assessed land· only: Assessments 
may be collected only out of the lands assessed and may not be 
collected in any manner out of any other property, real or per

sonal, of the owner of the assessed /ands. (L. 1909, ch. 185.) 

Sec. ~~00. Assessments in intercounty districts: Assessments 
levied on land in intercol.dlty districts are made by the court 
where the petition was filed and are effective on all of the 
land within the district in all of the counties. The clerk of 
court where the proceeding.is pending must make out adrainage 
assessment book in which the assessments for the entire district 

appear and then furnish a copy of such portion of same as con

tains the assessment of land in any other county to the trustee 

of that county, certifying thereto and taking a receipt 
therefor. 

may pay assessments in full before the issuance of bonds. Sec. 
4888: Each bond shows expressly on its face that it is to be 
paid only by assessments lev;ied and collected on the lands in 
the district. No assessment may be levied or collected for the 
payment of bonds or interest thereon on any property, real or 
personal, outside of the district designated. Sec. 4.340: When 
the district is intercounty the county court of each county de
termines whether bonds shall be issued to meet the expenses, so 
far as the lands of the district lie in that county. Such bonds 
are payable only out of the assessments levied in that ~ounty. 

Sec. ijSijJ. Installments: The directors may, if they deem it 
expedient, contract with the purchaser of the bonds that payment 
llay be made in such installments as may be agreed on, provided 
that the payment of the installments as they mature is amply 
secured by solvent bond in double the amount of the entire de
ferred installment, payable to the state for the use and benefit 
of the district and those entitled thereto, said bond to be ap
proved by unanimous vote of the board of directors of the 
district. 

Sees. ~3~1.1 to ~3~1.7. Refunding bonds: For the purpose of 
refunding all or any part of the bonded indebtedness of a dis
'trict, whene,;er in the judgment of the county court in which 
the district was org~ized it is deemed to the best interest of 
the landowners, or when the district. becomes unable to pay all 
or any part of the principal and interest of outstanding bonds, 
the court may issue refunding bonds in an amount not to exceed 
in the aggregate the amount of the bonds to be refunded and ac
crued interest thereon. Refurding bonds mature in not to exceed 
40 years and bear 6 percent interest. (L. 1935, ch. 51.) sec. 
434.1.·2: The county court has ·jurisdiction to issue refunding 
bonds upon the filing with the court of a petition signed by the 
board of directors of the district. The petition describes the 
outstanding bonds to be refunded, states whether the holders 

thereof ha:ve consented to the refunding thereof, the amount of 

refunding bonds to be issued, and the proposed date of said re

funding bonds and the date of their maturity. (L. 1935, ch. 51·' 
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Sec. 4341.3: The county court sets a hearing on the petition and 

gives notice by publication and posting in the form prescribed 

by the statute. Sec. 4341.4: If the district is intercounty, 

the petition is filed in the county court of the county .where 
the· greater part of the lands of the district are situated, 

which court has full jurisdiction. Sec. 4341.5: At the hearing 

the court disposes of all objections in a summary manner and its 
disposition thereof is final _and conclusive on all parties; 

provided, when a remonstrance is filed prior to the hearing, in 
writing, signed by 60 percent or lllore of the landowners owning 

60 percent or more of the aggregate acreage, the court must dis
miss the petition. (L. 1935, ch. 51.) Sec. 4341.6: Any land

owner may pay the _full amount of the principal tax assessment 

chargeable to his land for the payment of bonds to be refunded, 
and thereby release his lands from any tax for the payment of 

the refunding bonds. Such lands remain subject to additional 
assessments legally levied. Sec. 4341.2: Upon issuing .refuud
ing bonds, the time of payment of the subsequently accruing or

iginal annual installments of taxes is extended and the taxes 
become due in such greater number of annual installments as the 

county court shall direct. A new drainage assessment book is 

prepared showing the extended assessments. (L. 1935, ch. 51.) 

Sees. ~3~3 and ~3~~. Warrants in lieu of bonds: If the board 
of directors of any intercounty district deem it best they may, 
instead of issuing bonds, direct that warrants be issued drawn 
on the district, or on the county trustee, by the judge or 
chairman of the cmmty court, to be paid out of the funds of the 

district only, and at such times as the assessment may be due. 
The warrants are drawn for all lawful demands and bear 6 percent 

interest. Sec. 4344: If there be a surplus from bonds or war

rants, it may be used by the directors with the approval of the 
court for improving the ditch or laterals or to pay all or part 
of assessments not yet collected. Such warrants may be used in 

purchasing outstanding bonds or warrants, at not above par and 

interest. 

Sees. ~369 and ~370. Appointment of receiver: When any bonds 

See. ~~0~. Proceeds of bond sale-Intercounty district: The 

proceeds from the sale of bonds are deposited with one or more 

of the trustees as the directors may order. All of the funds so 
received may be transferred to the trustee of the county where 

the proceeding is pending if deemed best, to the end that the 

entire fund may b~ paid out by him on proper warrants. The 

judge or chairman of the court where the proceeding is pending 

shall draw all warrants against this fund to meet lawful demands 
of the district and to transfer the fund as above provided. 

Sec. ~~06. Alternative proceeding for intercounty district: 
It is the intention of section 4398 et seq. to provide an addi
tional method of procedure for establishing the districts in 
more than one county, and to leave to the parties concerned 

their option whether they will proceed under one or the other 

alternative methods in creating such districts where the lands 
lie in more than one county. (L. 1915, ch. 61.) 

CONSTRUCTION 

Sees. ~310 to ~31~. Contracts for improvements: No contract 
for improvements may be made until after the commissioners have 

made their classification and apportionment (sec. 4-280, et seq.) , 
nor until the classification, apportionment, and assessment of 

benefits have been determined by the court. Thereafter con
tracts are made by the board of directors. Sec. 4311: The di
rectors give notice of the time and place of the letting of con
tracts by publication in the county and elsewhere as they may 

direct. The notice specifies the approximate amount of work in 
each section and the time in which it is to be completed. Sec. 
4312: The directors award the contract or contracts to the low

est responsible bidder for each section of the work, or they may 

award the contract as a whole in their discretion. They may re

.iect all bids and readvertise the work. Sec •. 4313: Bidders must 
deposit with the directors certified check for 10 percent of the 
amount of the bid, but not to exceed $10,000. In the alterna

tive they may file a solvent bond for faithful performance of 

the work. Sec. 4314: The successful bidder must deposit bond 

or interest coupons have been past due for two years and payment in the amount of 25 percent of the contract price, conditioned 

has been demanded, the holder of such bonds or interest coupons for the faithful performance of the work. 

shall have the right to make application to any court of compe

tent jurisdiction within the county or counties of said district 
for the appointment of a receiver for the district to collect 

the assessments and taxes due. Sec. 4370: Any receiver so ap
pointed has the same power to enter suit to collect deliD.quent 

assessments that the district itself would have. (L. 1923, ch. 

73.) 

Sec. ~~03. Bonds in intercounty districts: Bonds may be is
sued by districts located in more than one county to pay the 
costs of the proposed improvement in the general manner provided. 
The bonds must, ht:Jwever, be signed by the judge or chairman 
of the county court of each of the counties that !(ave lands in 

the district and be countersigned by the county court clerk of 
each of the counties. The seal of each county clerk is affixed 

by him. The bonds must be signed and sealed first by the offi

cers of the counties other than that in which the proceeding is 
I 

pending, and last by the officers of the county where the peti-

tion was filed and the proceeding is pending; provided, the as

sessment on the lands in each county shall only be bound and 

liable for their pro rata part of the bonds and interest thereon 
and according to assessments levied; and only the land in the 

district shall be liable for the assessments levied thereon as 

above provided. Further, it is the duty of each of said officers 

in each of the counties to sign and seal the bonds when they 

have been ordered to be issued by the court in which the pro
ceedings were filed and are pending. (L. 1915, ch. 61.) 

See: Maryland Casualty Co. v. Clarks Cre.ek Drg. D. 4 Tenn. 
App. 380. 

Pritchard v •. Johnson-Toby Constrn. Co. 155 Tenn. 571, 
296 s.w. 17. 

TEXAS 
(Vernon's Annotated Civil Statutes of Texas, Cumulattve 

Pocket Part, 1939, Volume 21, ch. 7) 

DRAINAGE DISTRICTS 

(Arttcles 8097 to 8193) 

ORGANIZATION--Petition 

Art. 8097. Who may estab I Ish: The commissioners courts may 
establish drainage districts in their . respective counties in 

the manner provided in this chapter. Such districts may or may 

not include municipal corpo;ations or any portion thereof, but 

no land shall at tqe same time be included in more than one 

drainage district. When established the districts may make im

provements and issue bonds to provide payment therefor. The 

commissioners co1:1rt is hereinafter designated as the "court." 

See: Holt v. State, 176 S.W. 743. 
Wharton Co. D.D. v. Higbee, 149 S. w. 381. 
Harris Co. D.D. #12, v. City of Houston, 35 s.w. (2d) 

118. 
Hidalgo Co. D.D. #1 v. Magnolia Petroleum Co., 47 s.w. 

(2d) 875. 
Kuhlmann v. D.D. #12 of Harris Co., 51 s.w. (2d) 781· 
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NOTE.-Chapter 8, Art. 8194 provides: Conservation and 

reclamation districts may be created and organized in any manner 

that water improvement, drainage, or levee improvement districts 
are authorized by the laws of this State to be created, and for 

the several purposes therein provided. (Acts 4 C. s. 1918, p. 
40.) 

Arts. 8098 and 8099. Petition: The petition must be presented 
to the commissioners court signed by twenty-five of the free
holding resident taxpayers of the proposed district, or, if 

there are less than 75 citizens, then by one-third thereof whose 
lands wi1l be affected. The petition sets forth the necessity, 
feasibility, and public utility of the district and the proposed 

boundaries thereof, and gives it a name which must include the 

name of the county. Art. 8099: The petition must be accompanied 

by $200 in .cash to be deposited with the court clerk, and held 
by him until after the result of an election for the creation 

of the district and the issuing of bonds is officially made 
known. If the election favors establishment of 'the district, 
the money is returned to the petitioners; but if the contrary 
occur, the expenses up to and including the election are paid 

from the deposit on Vouchers approved by the county judge, and 
the_ balance returned to the petitioners. 

See: Parker ·v. Harris Co. D.D. #2, 148 s.w. 351. 
Jefferson ·v. McFadden, 178 S.W. 714. 
Herbert ·v. Scurlock, 178 S. W. 711. 

Arts. 8100 to 8103. Hearing-Notice: The court sets the peti
tion down for hearing at a regular session or a special session 
called foJ,: that purpose between thirty and sixty days after fil

ing, and orders the clerk to give notice of the date of the 

hearing, prior to the election, by posting in the district and 

at the courthouse door. Art. 8101: Any person whose lands will 

be affected· may appear and offer evidence for or against the 

creation of. the district on the ground of necessity, public 
utility, or feasibility. Art. 8102: Except as herein proVided, 
the court has exclusive jurisdiction to hear and determine all 

contests and objections, and all matters pertaining to the 

district, and in all subsequent proceedings its judgment is 
final •. Art. 8103: If at the hearing it appear to the court that 

the district is fe·asible, needed, and would be conducive to the 
public welfare, the court will so find. If the court finds any 

of these issues in the negative, it will dismiss- the petition 
at the cost of petitioners. The findings of the court must be 
entered of record. 

See: McFarlane ·v. Wesley, 186 ·s.w. 261. 
Herbert ·v; Scurlock, 178 s. w. 711. 

Arts. 810~, and 8106 to 8109. Engineer: The court, if it finds 
in favor of the petition, appoints a competent engineer, who 
may have such assistants and compensation as agreed on by the 
court. He gives bond in the sum of $500 for the faithful per

formance of· his duties. Art. 8106: The engineer, within the 

time presc·ribed by the court, makes a survey of the lands affect-
ed and a preliminary plan locating the necessary works and des
ignating the streams and watercourses necessary to be improved. 

The engineer estimates the cost in detail as to each improve
ment contemplated and the probable yearly maintenance cost, and 

reports to the court. Art. 8107: He is empowered to go upon 
lands outside of the district, and in another county if neces

sary, for the purposes of making surveys and to prep!lre proper 
outlets. Art. 8108: The report must be accompanied by a map 

showing the route and termini of the works and the length, 

width, depth, and slopes of the banks of all excavations and 
the estimated number of cubic yards of material to be removed 

from each, as well as the location and size of all levees and 

the number of cubic yards of earth necessary to construct them. 

A copy of the official land map of the county with the works and 

the other required data shown thereon is sufficient. Art. 8109: 

When the engineer's report is filed, the court sets it down for 

hearing at a regular or special session between twenty and thirty 

days thereafter, with notice by posting. Any freeholding tax

payer of the district may appear and object to the report. 
Art. 8110. Findings on engineer's report: If there be no ob

jections or if the court overrules them, the report will be 

approved and that fact entered on its minutes. The court may 
change ~he location·of the improvement or order the engineer to 

locate additional works to conduct water from the lands of the 

district .or to protect them from overflow. The court may re
quire a completely new report if necessary. On any change or 

alteration of the report a hearing is had with notice as in 
the first instance. 

Arts. 8111 to 8116. Election: After the court has approved 

the engineer's report as presented or modified, it orders an 
election to be held within the district on the question of 
whether or not the district shall be established, bonds issued, 

and taxes levied for payment thereof. Art. 8112: The notice 

states the amount of the bonds to be issued, which may not ex

ceed the engineer's estimate and the cost of any additional 
works. The notice also states the purpose for which the proceeds 
of the bonds are to be used. Notice is by posting. Art. 8113: 

A two-thirds ·vote is necessary to carry the affirmative of the 

proposition submitted at the election. Only resident property 

taxpayers who are qualified voters of the district may ·vote. 

The general election laws apply. The court names the polling 
places and the judge and other election officers, and the bal
lots must have the proposition to be ·voted on printed on them. 
Art. 8114.: Each voter must take oath that he is qualified, on 
the form provided in the statute. Art. 8115: Immediately after 

the election the presiding judge makes return of the result in 
the same manner as in general elections, and returns the ballot 
box to the county clerk for safe keeping and delivery to the 

court at the next session. If the court finds the proposition 

is carried, it declares the result and enters the same on its 
minutes. Art. 8116: The form of the certificate of the court 
is set out in the statute; the certificate must state that two
thirds of the resident property taxpayers voted in favor of the 

creation of the district and the issuance of bonds and levy of 
taxes. Thereupon the court declares the district to be estab

lished by the name given in the petition. All districts must 
also bear the name of the county and be mnnbered consecutively. 

See: Trimmier ·v. Carlton, 116 T. 572; 296 s.w. 1070. 
Herbert ·v. Scurlock, 178 s.w. 711. 
MacFarlane ·v. Wesley, 186 s.w. 261. 

ORGANIZATION--Officers 

Arts. 8118 and 8119. Commissioners: When a district is es
tablished and unless the commissioners are elected as provided 

in .the next article, the court appoints three drainage commis

sioners who must be residents of the county or adJoining coun

ties and freeholding taxpayers of the district and legal ·voters 

of the county of their residence. They hold office for two 

years, and t~on the expiration of their term the court_appoints 

their successors. Art. 8119: Upon petition of a majority of 

the real property taxpayers of the district praying for the 

election of three drainage commissioners, the court will imme
diately order such election to be held in the manner of other 
elections, and declare the three persons receiving the highest 
number of ·votes to be elected. If the third highest vote be 

tied, the court selects the third commissioner from those tied. 

The commissioners hold office tmtil the next regular election 
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for state and county officials, and are then and thereafter 
elected every two years at the general election. (Cantwell v. 
Suttles, 196 s.w. 656.) 

Arts. 8120 to 8123. Commissioners' salary: The commissioners 
are allowed $2.50 per day for the time actually engaged in the 
work of the district, after submitting a detailed report under 

oath describing the work done and the time actually consumed, 
such reports to be audited and allowed by the commissioners 

court. In all counties having 200,000 inhabitants according to 

the United States census and having one or more drainage dis

tricts therein, the commissioners court upon application in 

writing may allow an additional $2.50 per day and permit the 
use of an automobile at not to exceed $2.50 per day, stating 

the reasons and necessity therefor and fixing the number of days. 
(L. 1935, ch. 118.) Arts. 8121 to 8123: Commissioners must sub

scribe to an oath of office, give bond in the sum of $1,000, 

and organize by electing one of their number chairman and one 
secretary. Two commissioners constitu-te a quorum in the let
ting of contracts. The drawing of warrants requires the con

currence of all commissioners. 

Arts. 8121l to 8126. District engineers: The commissioners 
appoint a competent engineer who is entitled to such assistants 
as may be necessary and may receive such pay and allowances as . 
agreed upon by the commissioners and appr<:ived by the court. 

Art. 8125: The engineer makes a map of the district showing the 

boundaries, with the original sur·veys therein, and, if the 

boundary line crosses the original survey, the map must show 

the acres of the original survey included in the district. The 
engineer also makes a map and profiles of the drainage ditches 

and levees in the district and of outlets extending beyond the 
district. A land office map of the county showing the name and 

number of each survey and the area contained in the district is 
sufficient. Art. 8126: Maps and profiles of the work must show 
the relation that each canal, ditch, or levee bears to each 
tract of land through which it passes and the shape into which 

it divides each tract, and, where the works cut off less than 
20 acres, the map shall show the number of acres so separated 
and the number of acres in the whole tract, as well as the shape 

of the small tract and its relation to the works. The profiles 

must show the cubic yardage of excavation required and the es

timated cost. The maps and profiles are signed by the engineer 

and:filed with the clerk'of the court. 

ORGANIZATION--Powers 

Art. 8151. Eminent domain: All districts have the right of 
eminent domain to acquire rights-of-way through public or pri
vate lands (except cemeteries) required for the improvements, 
and for necessary outlets in a11y county. No rights-of-way may 

be condemned through a city or town without consent of the au
thorities thereof. No appeal from the findings or assessments 

of damages by the commissioners appointed for that purpose shall 
suspend the work of the drainage commissioners in prosecuting 

the drainage construction in all of its details. Expenses of 
the proceedings are paid out of the construction and maintenance 

fund. 

See: Matagorda Co. D.D. #5 v. Borden, 181 s.w. 780. 
Peterson v. Stolz, 269 s.w. 113. 

Arts. 8152 to 8151l. Rights-of-way: The commissioners are em
powered to acquire necessary rights-of-way by gift, grant, pur
chase, or condemnation, anct if by purchase, then subject to the 
approval of the court. Art. 8153: All of the works crnstructed 

are the public property of the district, and every person owning 
land has the right to drain into one or more of the public 
drains. Owners desiring to drain through intervening property 

in the natural course of drainage, ·or along a highway, notify 
the commissioners who' act as a jury to determine the place 

where the drain may be constructed. Art. 8154.: The commissioners 

are charged with the duty of keeping the works in repair, 

and they have general control of construction and maintenance. 
[For damage to ripa!'ian lands, see: Jefferson Co. D.D. #6 v. 
Langham, 124 T. 167; 76 s.w. (2d) 484.] 

Art. 8167. Connecting drains: No person or district has the 
right to drain adjacent lands outside of an established district 
into its works without permission'from the drainage commission

ers. After investigation by the engineer, if the commissioners 
permit such connection, the applicant must pay into the county 

treasury for the benefit of the construction and maintenance 
fund of the district the same ratio of cost of the original 

works from the point of connection to the outlet that the water 

to be emptied by the connecting drain bears to the water then 

being carried by the original canal. 
Art. 8176. May become a conservation district: By the Act of 

1937, chapter 28, the method of converting a drainage district 
into a conservation and teclamation district is set out in com
plete detail in six sections of an amendment to .article 8176. 

FINANCING--Assessments 

Art. 8136. Tax levy for bonds: When bonds have been voted, 
the court must annually levy and collect taxes upon all property 
in the district, real, personal; or otherwise, sufficient in 
amount to pay the interest on the bonds as due and to redeem 

them at maturity. Such taxes are placed in the interest and 

sinking fund. 

.See: Ogden v. Barstow, Ward Co. D.D., 230 S.W. 1036. 
State v. Houston & T.C. Ry. Co., 209 S.W. 820. 
Kuhlmann v. D.D. #12 of Harris Co., 51 s. W. l2d) 784. 

Arts. 8137 and 8138. Maintenance taxes: Annually before the 
first of July the commissioners file with the court a detailed 
report of the condition of the improvement, with an estimate 
of the cost of maintenance and repair during the ensuing year. 
They also file an inventory of the property and funds of the 
district and a list of its lawful debts. The report is. consid
ered by the court before any levy of taxes is made. Art. 8138: 

At the same time that taxes are levied to meet the bonded in
debtedness the court causes a tax to be levied upon all of the 
property. in the district, real, personal, or otherwise, suffi-

. cient to maintain, repair, and preserve the improvement and to 
pay. all lawful debts of the district. The levy in any one year 
may. never exceed one-half of 1 percent of the total assessed 
valuation of the district for that year. Such taxes when col
lected are placed.in the construction and maintenance fund. 

See: McFadden v. Jefferson Co. D.D. #6, 4 S. W. (2d) 33. 
Kuhlmann v. D.D. #12 of Harris Co., 51 S.W. (2d) 784. · 
Hidalgo· Co. D.D. #1 v. Internat. Creosoting & Constrn. 

Co., 54 S.W. (2d) 861. 

Art. 811l0. Collection: In the assessment and collection of 
taxes the county. assessor and collector have the same power and 
are governed by the same rules as provided for. the collection 
of state and county taxes, unless otherwise provided in this 
act. The court is a board of equalization for the district, 
and all laws governing such boards apply. to the court. 

Art. 811ll • Lien of tax: Taxes are a lien on all property 

assessed. The court is empowered to fix the time when the 

taxes become due and payable; otherwise they. are due at the 

same time as state and county taxes. Penalty. for delinquency. 

is the same as for state and county. taxes. 
Art. 811l2. Tax rolls: The court provides the necessary books 

for the assessor and county. clerk at the expense of the dis
trict. When ordered by the court, the assessor shall assess all 
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property in the district and list it for taxation in the book or the estimated cost thereof. The court then gives notice of an 
roll furnished for the purpose, and return the drainage roll election to determine whether the changes shall be made. If 
at the same time that he returns the state roll for collection two-thirds of the property tax-paying voters of the district 
and approval. If the court finds the rolls correct, they are 
approved and the assessor's fees are paid by warrant on the 
district funtls. The court may remove the assessor for failure 
to comply with such order. 

See: Wharton Co. D.D. #1 v. Higbee, 149 S.W. 381. 
Nichols v. Galveston Co.,·228 S.W. 547. 
Watson v. El Paso Co., 202 S.W. 126· 

Art. Blll!J. Delinquent taxes: The collector certifies to the 
court a list of delinquent property, and the court proceeds to 
have the property sold in the same manner as provided for the 
sale of delinquent property in the collection of state and 
eounty taxes. The commissioners may purchase the property for 
the benefit of the district. 

Art. 811J5. Separate tax officers: Upon the petition of 25 
resident freeholders the court will order an election to de
termine whether or not the district shall have a separate.tax 
assessor, collector, and board of equalization for the assess
ment and collection of district taxes. Notice is the same as 
for the· original election. If the proposition carries by a two
thirds vote, the court appoints those officers and they give 
bond and exercise the same powers as the county assessor and 
collector. The general law for tax collection applies to the 
district. 

Arts. 811l6 and 811J7. Duty of treasurer: The county treasurer 
keeps a separate account of all moneys received belonging to 
the district and of all amounts paid out by him. He may dis
burse only upon a voucher signed by the commissioners and coun
tersigned by the county judge. Art. 8147: The county treasurer 
gives bond in an amount equal to the amount of bonds issued. 
Where a district depository is selected, such depository gives 
like bond. 

See: American Surety Co. of N.Y. v. Hidalgo Co., 283 s.w. 267· 
Harris Co. v. Charlton, 243 S.W. 459. 
Neuces Co. D.D. #2 v. Garrett, 202 S.W. 1000. 

FINANCING-Bonds 

Art. 8127· Issuance of bonds: When the maps, profiles, and 

estimates are filed, the court orders the issuance of drainage 
bonds for the district suff,tcient in amount to pay for the pro
posed improvement together with all necessary incidental ex
penses. These bonds may not exceed in amount one-fourth of the 
assessed valuation of the real property in the district as 
shown by the last annual assessment thereof, nor exceed the 
amounts specified in the order and notice of election. 

See: Holt v. State, 176 S.W. 743· 
David v. Timon, 183 S.W. 88· 
Munson v. Looney, 107 T. 263; 172 S.W. 1102. 
Simmons v. Lightfoot, 105 T. 212; 146 s.w. 871· 

Art. 8128· Change in plans without bond: After the issuance 
of bonds is authorized, the commissieners may make changes in 

the district or in the improvements therein that will be of ad
vantage to the district but will !'lot increase the cost beyond 
the ameunt of the bonds authorized. Such changes are made by 
entering a notice thereof on the minutes of the commissioners, 
with maps and profiles showing the change. Notice of this 
action is given by publication in the English language within 
the ceunty. 

Art. 8129. Change in plans with bonds: When it appears to 
the commissioners that changes sheuld be made that will be of 
advantage to the district but which will make necess~ry the is
suance ef more bonds, they so certify to the court, with maps 
and prefiles prepared by the engineer showing the changes and 

vote in favor of the change, the court enters the result of rec
ord and orders additional bonds issued. 

Arts. 8130 to 8131J, Bonds--Record book: Before issuing bonds 
the court provides a book in which a record must be kept by the 
county clerk showing all bonds issued and full details as to 
the amount, dates, maturity, interest, and the annual rate of 
assessment made to pay the interest and provide a sinking fund 
for their redemption. Upon payment of any bond, the fact is 
recorded in the record book. Said book is open at all times 

to the inspection of interested parties. Art. 8131: All bonds 
are issued in the name of the district, signed by the county 
judge, and attested by the county clerk with the seal of the 
court affixed. Denominations are not less than $100 nor more 
than $1,000, with interest at 6 percent. No bonds may be made 
payable more than 40 years ·after the date thereof. Art. 8132: 
Before bonds are offered for sale the district forwards to the 
attorney general of the state a copy of the bonds; a certified 
copy of the court order levying taxes to pay interest and pro
vide a sinking fund; a statement ·of the total bonded indebted

ness of the district including the series of bonds proposed; 
the assessed value of the property for purposes of taxation; 
and such other information as may be required by the attorney 
general. That officer examines the information and determines 
whether the bonds are in conformity with the constitution and 

laws and are valid and binding· obligations upon the district. 
If he finds them so, he officially certifies to that fact. Art. 
8133: When bonds have been so approved they are registered by 
the comptroller in a book kept for that purpose, and the cer
tificate of their approval is preserved of record. Thereafter 
such bonds are prtma (acte valid and binding obligations in 
every action, suit, or proceeding. The only defense that may 
be offered against their validity shall be forgery or fraud. 
Art. 8134: When the bonds have been registered, the county judge 
under the direction of the .court sells them for the best price 
possible but not less than par and accrued interest. The money 
is deposited with the county treasurer and placed by him to the 
credit of the district in the construction and maintenance fund 
thereof. 

See: David v. Timon, 183 S.W. 88. 
Wilson v. Herbert, 174 S.W. 861· 
Ward v. Harris Co., 209 S.W. 792. 

Art. 8i36-a. Refunding bonds: Any district that has issued 
bonds may, by the consent of the holders thereof, refund them 
by issuing new coupon bonds for that purpose. Such refunding 
bonds may not draw greater interest than those in lieu of which 

the refunding bonds are issued. Such refunding bonds are pay

able serially or otherwise in not to exceed 40 years from the 

date thereof. A sufficient tax levy to meet principal and in
terest thereof shall be. made before the delivery of the bonds, 
provided· the refunding of any bond shall not affect any taxes 
already due. No refunding bond may be issued until approved by 
the attorney general of the state and registered by the comp
troller; and the comptroller may not register refunding bonds 
until the old bonds are delivered to him for cancellation. All 
bonds may be presented for cancellation in installments and a 
like amount of refunding bonds registered and delivered. (L. 

1935, ch. 47.) 
Art. 8139. Maintenance--Unsold bonds: If any bonds remain 

unsold and not required for construction, then, with consent of 
the court made of public record, such bonds or any part thereof 
may be sold and the proceeds placed in the maintenance and 
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construction fund and be used for maintenance and repair as pro
vided in section 8138. 

CONSTRUCTION 

Arts. 8155 to 8158. Contracts: Contracts for construction and 

other necessary work are let by the commissioners to the lowest 

bidder, after advertisement and posting of notices for at least 

25 days. All improvements included in the report of the drain

age engineer and adopted by the court shall be constructed. 

Art. 8156: All bids must be in writing, sealed, and delivered 

to the commissioners, accompanied by a certified check for at' 

least 5 percent of the amount bid, which is forfeited if the 

bidder refuses to contract with the district if the bid is 

accepted. Any bid may be rejected as too high. Art. 8157: The 
contractor must give bond in the amount of the contract price, 

conditioned to faithfully perform the work and pay damages due 

to default on his part. The bond must be approved by the com

missioners and the county judge. Art. 8158: All contracts must 

be in writing and approved by the county judge; and a copy there

of filed with the county clerk. 

See: Hidalgo Co. D.D. #1 v. Swearingen, 158 S.W. 211. 
San Benito Cameron Co. D.D. v • . Farmers State Guar. Bank, 

192 s.w. 1145. 

Art~. 8160 and 8161. Bridges and culverts: These two articles 

give in much detail the method of constructing bridges and cul
·verts over railroads and highways, and also in counties with 

more than 350,000 inhabitants. (L. 1935, ch. 117.) 

Art. 8162. Additional improvements: 'If there is a surplus of 

funds after the completion of the improvements .contracted for, 
including bridges and culverts, the commissioners may ha:ve the 

engineer report any additional and supplemental work that may 

be needed. The estimated cost of the additions may not exceed 
the surplus. After the approval of·. the report by the court an 

election is held on the sole question of the additional improve

ments. A majority ·vote is necessary to carry the proposition. 

Such additional work is .carried out under the prOvisions of 

this act for the original work. 

DISSOLUTION 

Arts. 8177 to 8182. Power to dissolve: Any drainage district 

may ·voluntarily abolish its corporate existence in the manner 

prOvided herein. If the proposition to abolish fails to carry 
at the election therefor, no other election may be held within 

two years thereafter. Art. 8178: When a petition is presented 
to the court at a regular session praying for the abolishing of 

a district, signed by .50 freeholdi~g resident taxpayers of the 

district or, . if there are less than 100 such freeholders, by 
one-third thereof, the court will order an election on the 

question. Art. 8179: The petition must be accompanied by $200 

in cash deposited with the county .clerk to be held until the 

purchasers. Such · bonds shall be paid in accordance with the 
terms thereof by levy and collection of an annual tax unless 

their retirement is effected as provided in the succeeding 
article. 

Art. 8i83. Retirement of bonds on dissolution: If there are 
bonds outstanding at dissolution, the commissioners court imme
diately enters into negotiation with the bondhold~rs, looking 
to the retirement of the bonds at an earlier date than that 
stated on their face. If the negotiation is successful and 
.considered feasible by the court, the bonds are paid and retired 

as follows: The commissioners court ascertains the full debt due 
by the district and apportions same among the taxpayers in the 
district and le'vies and collects a tax upon all property in the 
district for its proper proportion of said indebtedness, payable 
annually or all at one time as the taxpayers may elect. The 

amount apportioned to each tract is a lien thereon. Holders of 

indebtedness owed by the district may present bonds or coupons 

or approved accounts in payment of any taxes so levied, but 

unmatured coupons on bonds .cannot be so used. Unmatured bonds 

are· only eligible for the payment in advance of unmatured tax 

liability and only for the year in which such bonds mature. 
Payment of such taxes in this manner acts as a release from 

further liability on the part. of the owners of the property 
taxed. (L. 1933, .ch. 159.) 

Ar~s. 818~ to 8193. Custody of property--Trustee: Upon dis

solution of the district the court provides for the disposition 
and sale of all district property and turns .the proceeds over 
to the county treasurer upon his filing proper bond, and be im

mediately becomes trustee for the defunct organization. All 
.claims against the district are presented to the trustee. Find

ing them .cqrrect, he allows them and the claimants thereupon 

file a .claim with the clerk of court who issues notice of the 

filing to all interested parties. The .court at a regular ses

sion passes upon the claims, and if it approves them enters an 
order on its minutes and the .claim is thereupon ·valid against 

the district. Outstanding bonds are .considered ·valid without 

proof. The method of contesting .claims, fees, trustee's ex
penses, and filing reports in discharge of the trustee are pro

'vided for in detail in these sections. 

UTAH 
(Utah Revised Statutes, Supplement 1939, 
Tttle 24-a, sees. 24A-o-1 to 24A-o-61) 

DRAINAGE DISTRICTS 
ORGANIZATION--Petition 

Sec. 2~A-o-l. Who may propose: Whenever a majority of the 

owners of title or evidence of title, who own or control not 
less thar one-third of the area to be benefited or that is sus
ceptible of drainage; or whenever the owners of title to a major 
portion in area of the lands to be reclaimed or benefited or 

result of the election. If the election favors abolishing the that are susceptible of drainage; desire to prOvide for the 
district, the clerk will return the deposit to the petitioners 

and the costs are charged against the district. If the election 
result be the other way, the clerk pays the costs out of the 
deposit and returns the balance, if any, to the petitioners. 
Art. 8180: Notice of election is in the same manner as for the 
establishment of the district. Art. 8181: If the proposition 
to abolish is carried by a two-thirds ·vote the court enters an 
order of record, in the form prescribed in the statute, declar
ing the district abolished. Art. 8182: When a distric.t is so 
abolished, the court prOvides for the payment of all debts and 
costs of the proceedings by levying a tax in the manner provided 
in this chaj:>ter against the real and personal property in said 
district, in amount sufficient to pay the ·valid debts ahd obli~ 

gations of' every character except bonds issued and held by 

draining of such lands, they may propose the organization of a 
drainage district. The equalized .county assessment roll immedi
ately preceding the presentation of a petition for organization 

is sufficient evidence of title. (L. 1921, cb. 47.) 

See: Cattrell v. Millard Co. D.D.:, .58 Ut. 375; 199 Pac. 166. 
Croft v. Millard Co·. D.D.:, #1, .59 Ut. 121; 202 Pac .. 539. 

Sec. 211-A-o-2. Petition: A petition must first be presented 

to the board of .county commissioners of the .county wherein the 

greatest portion of the lands in the proposed district are situ
ated, signed by the requisite number of holders of title or 
evidence of title. The petition must .contain a description of 

the proposed work and set forth the boundaries of the district 

and pray that it be organized. The petitioners must file bond 
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for two percent of the estimated cost of the improvement, con- cotmty affected. The form of the proclamation is set out in 
ditioned to pay the costs if the commissioners find adversely the statute. Upon entering proclamation of record, the district 
to the formation of the district. The petition also states the is decla-red to be organized as a drainage district with the 
name of the proposed district. 

Sec. 2~A-o-3, Notice: The county clerk gives three weeks' 
notice of the filing of the petition by publication and posting; 
and if the district is intercounty, the notice is published in 
each county. If there are nonresident landowners, the petition 
must be accompanied by affidavit giving their names and addresses 
where known or state that after ,diligent inquiry they cannot 
be ascertained. A copy of the notice is sent to the known non
residents. 

Sees. 2~A-o-~ and 2~A-o-5. Hearing: The county commissioners 
hear the petition at any regular or special meeting, and de
termine all matters pertaining thereto and all subsequent pro
ceedings of the district when organized. The commissioners may 
permit amendment of the_ petition, the affidavit, or their or
ders. No petitioner- may withdraw from the petition except by 
consent of a majority of the other petitioners or where it may 
be shown that his signature was obtained by fraud or misrepre
sentation. Sec. 24A-o-5: The commissioners may adjourn from 
time to time, not exceeding four weeks in all. At the hearing 
all parties affected may appear and contest the necessity or 
utility of the proposed work and offer competent evidence in 
regard thereto. The commissioners determine whether the peti
tion is properly signed. The affidavit of three or more sign
ers t!)at they are acquainted with the locality and that the 

petition is signed by the requisite number of landowners owning 
the requisite amount of land may be taken as prtma facte evi
dence of the facts stated in- the petition. Deeds made for the 

-purpose of establishing or defeating the petition, unless in 
good faith for valuable consideration, are void. If the com
missioners find the petition not properly signed, they will 
dismiss it at the cost of petitioners. If the petition _is prop

erly signed, the commissioners must so find, and that finding 
is conclusive upon the landowners of the_ district that they 
have accepted the provisions of this act. The commissioners 
make such changes as they find proper and establish and define 
the boundaries of the district; provided, the _board may not 
modify the boundaries so as to except from the operation of 
this act any territory that is susceptible of drainage by the 
system of works applicable ·to the other lands of the proposed 
district. Any person whose lands, in the opinion of the board, 
will not be benefited by drainage by the system may have his 

lands excluded, except as provided in section 24A-o-15. Any 
person whose lands are susceptible of drainage by the same sys
tem may, upon application to the board, have his lands included. 

If it appear 'to the commissioners that the proposed works 
will be useful in draining lands for agricultural or sanitary 
purposes and that the organization will be conducive to the 
public welfare, they so find, and they appoint three competent 
persons to be known as the board of suPervisors to manage and 
control the organization. The supervisors' terms of office are 
1, a, and 3 years respectively, with successors app(Jinteq for 
3 year terms. Where the district is intercoUnty, not more than 
two supervisors may be chosen from any one county. The petition 
may designate three persons to be appointed as supervisors, who 
then must be so appointed by the commissioners. It is the duty 
of the supervisors to lay out and construct the works and levy 

a tax upon the lands of the district, subject to the approval 
of the county commissioners. 

Finding that the creation of.the district will be a benefit, 
the county commissioners proclaim the district established and 
their proclamation is published for 10 days and posted in each 

487507 0 - 42 - 42 

boundaries stated, and it becomes a body corporate and politic 
by the name mentioned in the order, with the usual powers of 
corporations. The board of supervisors constitutes the corpo
rate entity of the district. 

See: Colorado Development Co. v. Creer et al, 80 Pac. (ad) 914. 
Campbell v. Millard Co. D.D. lf3, 72 Ut.· a98; 269 Pac. 1m3. 
Croft v. Millard Co. D.D. #1, 59 Ut. 121; 202 Pac. 539· 

Sec. 2~A-o-6. Appeal: Appeal may be taken to the district 
court of the county in which the district is situated. The 
district court must advance the appeal to be heard at the ear
liest date possible. Several appeals may be consolidated. The 
procedure on appeal is in accordance with the civil code, but 
no action may be commenced or maintained affecting the validity 
of the organization after six months from the entering of the 
order establishing the district. The county commissioners cause 
a certified copy of their "'rder to be filed for record in the 
office of the county recorder of each county affected and for
ward a copy immediately to the cotmty clerk of each county. 
The commissioners of each county containing lands within the 
district may not allow another district to be formed including 
any of the lands of this district without consent of the board 
of supervisors thereof. From and after such filing the organ
ization is complete. 

ORGANIZATION--Officers 

Sec. 2U-o-7. Supervisors: After the board of county com
missioners have established the district by proclamation ~ 
appointed the board of si.Ipervisors, each member takes oath of 
office and gives bond approved by the county commissioners. 
The supervisors organize and elect a president, a secretary, 
and a treasurer from among their number. They appoint a compe
tent engineer and fix his compensation, and have power to adopt 
bylaws governing the affairs of the district. _They have power 
to employ necessary agents and employees and make necessary 
contracts. They may invest the funds of the district accumu
lated to pay bonds and interest in United States bonds or state 
and school bonds. 'They may contract with the United States for 
construction and maintenance of the system of drainage, or for 
the assumption as principal or guarantor of the indebtedness to 
the United States on account of district lands. 

ORGANIZATION--Powers 

Sec. 2~A-o-a. Entry on lands-Appropriation of water: The 
board of supervisors and its employees have the right to enter 
upon any lands to make surveys and locate the necessary works. 
They may acquire on behalf of the district, by purchase or con
demnation, all lands and other property necessary for the con
struction and maintenance of the works of the district including 
canals and drains being constructed by private owners. In case 
of condemnation of property, the supervisors proceed in the 
name of the district under the law relating to eminent domain. 
Drainage districts organized under this act may awropriate 
water for useful and beneficial purposes, and may regulate and 
control all water developed, appropriated, or owned by it, and 

may appropriate, use, purch~e, develop, sell, and convey water 

and convey water rights in the same manner as a corporation, 
association, or person. 

Sec. 2~A-o-l~. Supervisors view lands: Immediately after 

their appointment the supervisors examine all of the land pro

posed to be drained or protected and the land over which the 

works are to be constructed, and determine (1) whether the works 
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and their location are proper and feasible, and if not, what is 
feasible; (2) the probable cost of the work including incidental 

expenses and the costs of the proceedings; (3) the vrobable 
annual cost of maintenance and· repair; (4) what land will be 
inJured and the probable total amount of all damages; (5) what 
lands, if any, should be excluded from the district; (6) what 
lands will be benefited; (7) whether the aggregate amount of 
benefits will equal or exceed the cost of construction including 
incidental expenses, costs of the proceedings, and damages; (8) 
whether the proposed district as set out in the petition will 
embrace all of the lands that may be benefited or damaged, and 
if not, what additional lands will be affected. 

See: Cottrell v. Millard Co. D.D. e t al, 58 Ut. 375; 199 Pac. 
166. 

Croft v. ~Ullard Co. D.D. #1, 59 Ut. 121; 202 Pac. 539. 

Sec. 2~A-o-15. Supervisors' report: The supervisors report 
their findings to the board of coU!).ty commissioners. If they 
find that the costs will exceed the benefits, the petition must 
be dismissed notwithstanding the fact that the district has been 
formally proclaimed. If the benefits will exceed the costs of 
construction, maintenance; and damage, they will so report. They 
also report on such lands as will not be benefited and should 
be excluded, and the commissioners will exclude same if feasi
ble. If· additional lands will be benefited, the supervisors 
will recommend their inclusion and the commissioners must in
clude them. Boundaries of the district must be fixed, but other 
land may be included at any time upon report of the supervisors 
or application of the owners. However, without application 
therefor in writing by the owner, lands can be included only 
after notice and hearing as for original organization. After 
hearing, if the commissioners decide to include additional land, 
they fix the boundaries of the district so established and give 
notice in the same manner as :for the proclamation required by 
this act. They immediately file their order with the county 
recorder of each county interested as well as the county clerk 

of each county. 
Sec. Z~A-o-16 •. Judicial confirmation: The supervisors may 

commence special proceedings to have the formation of the dis
trict and any contract with the United States judicially ex
amined, approved, and confirmed. The form of the special pro
ceeding, the scope of the inquiry, and the payment of the costs 
of such special proceeding are provided for in detail in sec
tions 24A-o-16 to 24A-o-20 inclusive. 

Sec. 2~A-o-~O. Power of county commissioners: The county com
missioners at any time, upon petition of the owners of title to 
lands representing a majority of the total assessed benefit and 
a majority of the acreage of all lands in the district, and for 
good cause, may remove any supervisor appointed by them and may 
fill all vacancies; provided, in the event of a vacancy in the 
office of supervisor, the commissioners must give 20 days' no
tice by publication of the time for the filling of the vacancy. 
If within that time the ~andowners representing a majority of 
the acreage file a written petition with the county clerk re
questing the appointment of a certain person as supervisor, the 
commissioners must appoint ·the person so named. 

Sec. 2~A-o-~~. Bridges and culverts: The supervisors are em
powered to build all necessary bridges and culverts t9 enable 
them to construct and maintain the works of the district across 
any public highway or railroad right-of-way, such bridges and 
culverts to be paid for by the district; provided, notice shall 
be given the railroad authorities and they be allowed 30 days 
to build such bridge or culvert at their own expense on their 
own plans; and provided, such works must be so constructed as 
not to interfere with the flow of water in the works of the 
district as located by the drainage .engineer. 

FINANCING--Assessments 

Sec. 2~A-o-21. Damages and benefits: A:fterviewingeach tract 
of land and considering all the damages and benefits that it 
will receive from the construction of the system, the super
visors assess each tract in accordance with the benefits, making· 
proper allowance for damages if any. The secretary of the su
pervisors transmits the assessment to the board of county com
missioners, and they give 15 days' notice, by mail to each land
owner in the district, of the amount of benefits assessed upon 
the land and of the time and place where the commissioners will 
meet as a board of equalization to hear any complaints made 
against the assessment. The commissioners equalize and finally 
determine the assessments of benefits and taxes to be levied 
upon each tract. Such assessments of benefits will be the basis 
of the.lien upon the lands within the district for all district 
indebtedness. 

See: Colorado Develop. Co. v. Creer et al, 80 Pac. (2d) 914. 
Campbell v. Millard Co. D.D. #3, 72 Ut. 200; 269 Pac. 

1023. 

Sec. 2~A-o-22. Budget--Assessm~nt: The supervisors on or be
fore the first Monday of March in each year prepare an estimate 
of the amount of money to be raised by taxation for construction 
and maintenance, to liquidate aistrict warrants and notes and 
interest thereon, to pay interest on bonded indebtedness, to 
create a sinking fund for the payment of bonds; to meet all 
payments due or to become due under contract between the dis
trict and the United States; and for management and control of 
the drainage system. They levy the entire amount against the 
lands within the district in proportion to the equalized bene
fits·, after adding 15 percent to provide for incidentals and 
delinquencies. They certify the assessment to the county asses
sor of the county within which the district is located. 

See: Colorado Develop. Co. v. Creer, 80 Pac. (2d) 914• 
Bothwell v. Salt Lake Co. D.D. #2, 85 Ut. 415; 39 Pac. 

(2d) 737. 
Campbell v. Millard D.D. #3, ante. 

Sec. 2U-o-23. Contract with the United States--Assessment: 
In case of contract with the United States the supervisors may 
add to the estimate provided for in the last section a suf
ficient amount to cover any deficit due to the United States that 
may have resulted from nonpayment of delinquent taxes or as
sessments for any preceding year. It may also be provided by 
contract between the district and the United States that as
sessments shall conform to the requirements of the Reclamation 
laws, particularly to the Act of December 5, 1924, Pub. No. 292, 
and that assessments may thereafter be made accordingly. 

Sees. 2~A-o-25 to 2~A-o-31. Delinquent assessments--Payment 
by lienors: Any lienor or person having an interest in or title 

to any tract of land within a district, or any person or corpo

ration holding a recorded mortgage or other lien on such tract, 

may pay at any time any part or all of the annual and delinquent 

drainage taxes due, or may pay the whole or any part of the 

equalized drainage district assessment· of benefits. and taxes 

against the land, whether due or not, together with the accrued 

interest, if any, with money or with bonds of the district at 

face value whether such bonds are due or not; or with any notes, 

warrants, or matured interest coupons of the district at face 

value; and it is the duty of the county treasurer of any county 

to accept such payment or part payment. (L. 1929, clil• 32.) 

Sec. 24A-o-26 to sec. 24A.-o-31: These sections provide the method 

of procedure in the payment of taxes by lienors under the 
last section above; for the release and discharge of the lands 
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from the lien of bond issues; and for the redemption of lands 

subsequently sold to the district for delinquent taxes. 

See: Hadlock Bank Com. et al u. Benjamin D. D., 89 Ut. 94; 53 
Pac. (2d) 1156. 

State, by State Land Bd. u. Blake, et al, 88 Ut. 600; 56 
Pac. (2d) 1347. . 

Sec. 2ijA-o-33. Assessment roll: The county assessor places 
the drainage taxes certified by the supervisors on the assess
ment roll, and the treasurer collects them in the same maimer 

as county taxes and pays them to the treasurer of the board of 
supervisors immediately. It is the duty of the county treasurer 
to report during December of each year the amount of drainage 

taxes delinquent, the names of the landowners, and a description 

of the lands. (Sanpete Co. u. Sanpete Co. D.D. #1, 67 Ut. 507; 

248 Pac. 479.) 

Sec. 2ijA-o-3ij, Lien-Delinquent I ist-Sale: Drainage taxes 
attach and become a lien on the real property assessed from and 

after the second Monday in March. They b.ecome delinquent at the 
same time as county taxes. The revenue laws of the state are 
applicable except as modified in the enforcement of penal ties 

and fprfeitures for del.inquency. But lands .sold for drainage 
district taxes must be sold separately for each tax and separate 
certificates of sale issued. The period of redemption is 4 

yeal's. The notice of sale is the same as for other delinquent 
taxes. The method of sale is set out at length in the statute. 

A detailed record of all sales is kept by the treasurer. In 

the absence of a purchaser,'or default, the district becomes 
the purchaser and receives tax sales certificates from the county 

treasurer and halds them in the same manner as an individual 

may hold real property upon which state or county taxes are 
delinquent, and subject to the same right of redemption. 

See: Hadlock Bank Com. et al v. Benjamin D.D., 89 Ut. 94; 53 
Pac. (2d) ·n56. 

Utah Oil Refining Co. v. Millard Co. D.D. #4, 90 Ut. 67; 
50 Pac. (2d) 774. 

Gardner v. Dobson et al, .86 Ut. 473; 46 Pac. (2d) 422. 
Millard Co. v. Millard Co. D.D. #1, 86 Ut. 475; 46 Pac. 

(2d) 423. 
Hanson v. Burres et al, B6 Ut. 424; 46 Pac. (2d) 400. 
State v.· Blake et al, 88 Ut. 584; 20 Pac. (2d) 871. 
Millard Co. D.D. #3 v. Melville Co. Auditor, 62 Ut. 6; 217 

Pac. 965. 

Sec. 2ijA-o-37. Report of supervisors: The supervisors, annu
ally or whenever called on by the board of county commissioners, 

report on all work done and the amount of money collected, and 

the manner in which the funds have been expanded. Upon the 
,filing of this report the commissioners set a time for hearing 

therean after notice by posting and publication. The commis

sioners hear all objections to the supervisors report, and may 
require evidence to be produced by the supervisors in support 
thereof. If the report is found correct, the commissioners will 

apprave it. Upon failure of the supervisors to make report, 
the commissioners may, on application of any interested person 
or on their own initiative, remove any one or more supervisors 

from office. Immediately after the filing of this report, the 
supervisors must call an annual meeting of all the landowners, 
after notice by posting, for the purpose of hearing the report. 
At such annual meeting the president of the board of supervisors 
acts as chairman. 

Sec. 2ijA-o-ij3, Railroads-Highways: The supervisors have the 
right to use the rights-of-way of any public highway or street, 
provided such use will not permanently destroy or materially 

impair same. If in the judgement of the supervisors any public 
highway, road, or street, or any railroad right-of-way will be 
benefitea by the drainage works, benefits and taxes shall be 
assessed and equalized against same in the same manner as 

against lands in the district. Such highways, roads, and rail

road rights-of-way are expressly made subject to the drainage 

laws of the 'state. 
Sec. 25A-o-52 to 2ijA-o-58. State lands: All state lands within 

a drainage district are declared to be subject to all of the 
provisions of the drainage laws of the state to the same extent 

as lands owned by individuals. (L. 1925, ch. 109.) 

FINANCING-Bonds 

Sec. 2ijA-o-2ij. Refunding bonds-Lien: Any bonds issued by a 
district may be refunded at any time when a lower return of in
terest or better terms can be obtained, or to provide means for 

the payment of maturing bonds. Such refunding bonds may be 

issued by resolution of the supervisors without an election, and 

may be sold by the board on such terms and in such manner as it 

may deem best for the interests of the district. Payment of 
the refunding bonds must be provided for in the same manner as 
for the bonds that are refunded, and all statutory and other 

liens and rights existing under the original issue extend and 

apply to the refunding bonds. Refunding bonds must mature in 
not to exceed 40 years from the date of issue. [State, by State 
Land Bd. v. Blake et al, 88 Ut. 600; 56 Pac. (2d) 1347.] 

Sec. 2ijA-o-36. Debts-Borrowing: The supervisors or other 
officers have no power to incur debt, either by issuing bonds 

or otherwise, in excess of the express provisions of this .act. 

Such debt is void except that for purposes of organization the 
supervisors may, before the collection of the first annual taxes, 

cause warrants of the district to issue bearing not more than 

8 percent interest. The limit of a fund for this purpose shall 

be the amount equivalent to an average of $1.50 per acre 

throughout the district. The supervisors in the first annual 
budget must make provision for the payment of such warr-ants and 
interest. To meet this expense; or to cover delinquency in any 
annual tax, the supervisors may borrow money not exceeding the 

taxes for the current year and issue warrants or negotiable 

notes of the district payable in not more than one year and 
bearing interest at not' to exceed 8 percent. Such indebtedness 

constitutes a lien upon the lands in the district until paid. 

Sees. 2ijA-o-ij6 and 2ijA-o-ij7. Bond issue-Special election-
Contract with U.S.: The supervisors have power to contract with 
.the United States for funds to construct the· works, and provide 

for the repayment of the same on agreed terms; or they may issue 

bonds to run not less than 5 years nor more than 40, with in
terest at not to exceed 6 percent, to be called "drainage dis
trict bonds," which bonds may be sold for not less than 90 per

cent of their face value, the proceeds to be used solely for 

construction of necessary works; provided, that before making a 
contract with the United States or before the issuance of bonds, 
the supervisors request the commissioners to call ·a special 
election thereon to be held as general elections are held. All 
landowners or persons holding_ evidence of title to lands within 
the district may vote. . If the majority vote favorably, the 
bonds are issued or the contract with the United States in en
tered into. Detailed :provisions for the issuance and sale of 

such bonds are then set out at length in the statute. Sec. 

24..4-o-4.7: Whenever such bonds are issued or contract is made 
with the United States, they constitute a lien upon all of the 
lands and improvements thereon within the boundaries of the 

district, to the extent of wtal benefits assessed and equal

ized and pledged for that purpose and not in excess thereof. 
(Campbell v. Millard Co. D.D. #3, 72 Ut. 298; 269 Pac. 1023.) 

CONSTRUCTION 

Sec. 2ijA-o-35. Bids-Contract: After adopt.ing the plan and 

making an estimate of the cost of the works, the supervisors 
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give notice by publication in each county affected, calling for 

bids for the construction of the works or any part thereof. 

Plans and specifications may be seen at the office of the super
visors. Sealed proposals to do the work are opened in public 

at the time and place stated in the notice. The supervisors 

let contract to the lowest responsible bidder, or they may re

ject all bids. Contractors give bond for 50 percent of the 
contract price, conditioned for faithful performance. The work 

must be done under the supervision of the engineer and subject 

to the approval of the supervisors. This section does not apply 
to the contracts with the United States. 

See: Bothwell u. Salt lake Co. D.D. #2, 85 Ut. 415; 39 Pac. 
(2d) 737. 

Cottrell u. Millard Co. D.D., 58 Ut. 375; 199 Pac. 166. 

DISSOLUT!ON 

Sec. 2~A-o-59. Method of dissolution: Any district may be 

dissolved by order of the district cour~ of the county in which 
it is situated or the county in which a major portion thereof 

is situated, upon verified petition filed with the county clerk 

signed by not less than three-fourths of the adult landowners 
who own in the aggregate not less than two-thirds of the area 
of the assessed lands in the district. The clerk causes notice 

of a hearing on the petition to be given by publication. ·The 

notice gives the description of the district and notifies all 
persons having objections to dissolution and all creditors to 

present their objections or their claims. At the hearing peti

tioners deliver to the clerk of the court a bond to be approved 

by the district judge,' conditioned to pay costs and expenses of 
the sale and disposition of any assets belonging to the dis

trict. No district may be dissolved until all indebtedness is 

paid or provision made for the payment thereof, either by bonds 
or by levying and collecting assessments. The statute then pro
vides for the method of 'sale of the district property and the 

application of the funds. All permanent improvements of a dis
solved district remain for the common use of the landowners 

situated within its boundaries. 

VIRGINIA 
(Virgtnta Code of 1936, Cumulative Supplement of 1940, 

Chapter 73,· sees. 1737 to 1781) 

ORGANIZATION--Petition 

Sec. '1737. Jurisdiction to establish: The circuit courts of 

the· several counties have jurisdiction to establish drainage 

having color of title or in adverse possession; or by the 

officers of corporations whose lands will be affected; shall be 
filed in the office of the circuit court of any county in which 
a part of said lands are located, the clerk will issue a summons 

to be served on all of the defendant 'landowners, including rail

roads, who have not joined in the petition, to show cause why 

the lands in the proposed district should not be drained or 

leveed. The petition des.cribes the lands in a general way so 

that they may be located and asserts the need of. drainage and 

the public welfar.e which will result. The petition also sets 
out the route and termini of the proposed drain and the lateral 

branches.· A bond must be filed, conditioned to pay the costs 

if the district is not organized, in an amount which is the 
product of $70 multiplied by the square root of the estimated 

number of acres within the bounds of the proposed district, the 

bond to be approved by the clerk. 
Service of the summons .is by publication where personal 

service cannot be had. The service is returned on the first 
day of any regular session of the circuit court. After deter

mining the sufficiency of the petition, the court appoints two 

disinterested resident freeholders of the county in which the 
lands are situated, and the drainage engineer selected and 

recommended by the petitioners if he be experienced, competent, 

and in good standing with the state board of engineers, as a 
board of viewers to make a preliminary survey and report. After 
the appointment of the board, the question of sufficiency of the 

petition may not again be raised unless the boundaries of the 
district are subsequently changed by the court. Preliminary 

expenses are paid by the county treasurer upon the certificate 

of the circuit .Judge, to be refunded with 6 percent interest 
when a drainage fund is subsequently provided by sale of bonds 

or otherwise, or out of the petitioners 1 bond if the district 

is not established. 
If a majority of the owners of wet, swamp, or overflowed 

lands petition for a district based on the widening, deepening, 

or straightening of some natural stream in a manner that the 

United States government or the state drainage authorities 
pronounce essential for the drainage of such land, and agree in 
the petition for a tax levy to be spread equally over each acre, 

the court will entertain the petition, and all proceed.j.ngs are 
the same except that the viewers do not classify the lands as 
to the benefits to be derived. After such natural stream has 
been improved, the court may, in its discretion and upon peti

tion of a majority of the landowners, divide the district into 

districts in their respective counties and may locate and es- subdistricts. When landowners withdraw from the petition during 

tablish drains, improve water courses, and build necessary 
equipment and pumping plants to drain and reclaim wet, swamp, 

and overflowed lands. It is declared that the draining of sur
plus water from agricultural lands is essential to successful 
agriculture and the prosperity of the community, and the reclaim

ing of swamp and tidal marshes is .a public benefit and con

·ducive to the public welfare.· It is further declared that the 

construction of a drainage district is a public improvement arid 
the county supervisors are directed to cooperate toward the pre

liminary expenses of surveys for drainage districts and the as

sumption of the responsibility of bond issues-for drainage 

districts are to be construed as revenue producing investments 
of the county for which said county receives full potential 
value. (L. 1926, p. 604.) (StraWberry etc. Corp. v. Starbuck, 
124 Va. 71; 97 S.E. 362.) 

Sec. 1738. Petition-Bond-Viewers: When a petition, signed 
by 51 percent or more of the landowners within a proposed drain
age district, irrespective of the area owned by each, according 
to the county land books or the latest assessment list; or by 
the heirs, guardians, or executors of estates; or by those 

the proceedings and a sufficient number of other signatures 

cannot· be obtained to validate the petition, it will be dis

missed at the cost of the landowners withdrawing. The court 

will apportion the cost at a flat rate per acre and enter judg
ment against those who withdraw, and if not paid within 30 days 
the judgment will be docketed after 10 days 1 notice by .the 

clerk. 
It is sufficient for the petitioners to use due diligence 

in ascertaining the names of all landowners or persons holding 
evidences of title, and it is not necessary to file a list of 
landowners with the petition. The petition may be amended as 
often as necessary to include landowners whose identity is sub
sequently aScertained during the proceedings. The names of the 

landowners not known are classified as unknown owners and they 

may at any time become parties to the proceeding under section 
1740. 

When a supplementary petition is filed by a·landowner asking 

that tile be used to drain his lands, the clerk notifies the 
engineer, who then designs ·and lays out a system of tile drain
age for such land, and a special assessment will be levied on 
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·his lands to equal the .cost of tile drain in addition to his 

proportionate regular assessment. (L. 1920, p. 607; L. 1924, 

P· 707; L. 1926, P• 605.) 
Sees. 17~0 and 17~1. Publication against unknown owners: 

If at any time it be made to appear to the court that owners 
·whose names are unlmown cannot be found after due diligence, the 
court will direct the publication of the substance of the peti

tion and the court order in some newspaper within the county, 

and the posting of the publication at three conspi·cuous places 

within the boundaries of the district and at the county court
house door. If no owner appears, the court will assume juris

diction of the land, appoint a disinterested person to repre

sent the owners, adjudicate against the land as if the owners 

were present or represented, and proceed against the land 

itself. If later the owners appear in person, they may be made 

parties defendant on their own motion. They have no right of 
appeal against any judgment theretofore rendered as to· which 

the time for filing exceptions has expired. (L. 1926, p. 608.) 
Sec. 1741: The court will appoint guardians ad 1item for inter

ested infants and insane persons. 
Sec. 17~2. Recording petition: A copy of the petition, cer

tified by the clerk of the court in which it was originally 

filed, .must be recorded in the deed book in the clerk's office 
of each county iJ?. which any lands of the district are situated. 

Any order by which other persons are made parties must also be 

so recorded. 

Sec. 17~3. Report of viewers: The viewers examine the lands 

described in the _petition, and other lands if necessary to 
locate the improvement properly, along the route described 'in 

the petition or any route answering the same purpose, unless 

previously surveyed by the United States or other engineers, 

and make written report to the clerk within 60 days. The re
port states whether the proposed drainage is practicable; 
whether it will promote the public welfare; whether it will 
qenefit the lands; the cha,racter of the ·lands and the public 
value after the works are completed; and whether all lands 

benefited are included in the petition; and the names of the 

owners who will be affected and the approximate acres owned by 
each. The viewers file with the report a map showing the 

location of the works ru1d other improvements and the lru1ds that 

will be affected. (L. 1926, p. 609.) 
Sec. 17~~. Filing report: At the first term thereafter the 

district .court considers the report of the viewers. If they 

report the drainage not practicable or not of public benefit, 

the court will approve such finding and dismiss the petition at 
the cost of the petitioners, apportioned among them according to 
acreage owned. Proceedings may be again instituted by the same 
or additional landowners at ruzy time after six months, upon 

allegation that conditions have changed or that material facts 
were omitted. If a majority of the board of viewers, including 

the .engineer, report that the drainage is practicable and will 

promote the public welfare or health or improve ruzy public . . 
highway, the court fixes the day for a hearing thereon at the 

same or the succeeding term. 

Sees. 17~5 and 17~6. Notice-Hearing: Notice of the viewers 

report is by publication in the county or counties affected ru1d 

by posting. Sec. 1746: The court hears ru1d determines ruzy · 

objections to the report that may be offered. If it appear 

that any of the lru1ds will not be affected by the proposed work, 

such lrulds are ~xcluded and the names or the owners withdrawn 
from the proceedings. If it be shown that lands not in the pro
posed district will be affected, the boundaries of the .district 
are changed so as to include those· lands ru1d the owners are 

made parties to the proceedings and summons is issued to them. 

Such additional owners will be heard in opposition to the re

port within 10 days. after summons. After any changes in the 

boundaries are made, the sufficiency of the petition must be 

verified to show that it conforms to section 1738. Any person 
affected may at Uds time sign the petition so as to render it 

sufficient. 
The efficiency of the plan of drainage is also investigated, 

and if it appear' that a rearrangement of the works will increase 

the benefits, such change will be made by the court. These 

facts having been established and the approximate boundaries 

of the district determined, the court declares the preliminary 

establishment of the district and gives it a number. If lands 
that have been excluded because not affected be situated within 

the . boundaries of 'the district, that· fact. does not prevent the 

establishment of the district and such lands will not be as

sessed. The district may, however, acquire rights-of-way across 

them for necessary works. 
Sees. 17~7. May condemn land: The right of eminent domain is 

conferred for the acquisition of rights-of-way and outlets or 

to remove dams or obstructions where they cannot be acquired 
by purchase at a price deemed reasonable by the court, upon 

report of the viewers thereon. The procedure is under the 

general statutes for condemnation. 

Sees. 17~9 and 1750. Complete survey: After the preliminary 
establishment of the distr:ict, the court refers the report of 

the viewers back to them and, unless the United States or state 
engineers have already surveyed the district or the major por

tion thereof, the viewers make a complete survey with plans and 

specifications for the works. They must complete the same in 

six months, unless the time is extended by the court. Sec. 
1750: The viewers may employ such assistants as necessary and 
may enter upon the ground to make surveys of the main drain and 

all of the laterals as approved at the preliminary hearing, or 
others more feasible. Lines of the ditch are established; 
levels are run for the entire works; bench marks are fixed; a 

drainage map is prepared; the locations of railroads and public 
highways are showri; and the number of cubic yards of excavation 

or fill in each mile or fraction thereof is recorded. The 

·viewers also estimate the cost of the improvement, including 

rights-of-way and damages, and report what lands it is neces

sary to have condemned. (L. 1926, p. 611.) 
Sec. 1750. Damages: The viewers assess the damages caused 

by the works, and such damages are considered apart from an,Y 

benefit that would accrue to the same land. 

Sec. 1752. Classification of land: The viewers classify the 
lru1ds of the district with reference to the benefits they will 

re.ceive from the construction of the works. The degree of 
wetness of the lru1d, its proximity to the drain, the fertility 
of the soil, and the benefits derived from the diversion of 

flood waters are to be considered. When there is a difference 

in benefits to different lands, they may be classified in 

as mruzy as seven classes. 
and the smallest .class G. 

The greatest benefit is class A 
The holdings of any one land-

owner need not all be in one class, but the number of acres 

in .each class is ascertained, listed, and shown on a separate 

classification map of the district. The number of acres 

owned ·in each class by each person and his total number of 

acres benefited must be determined approximately. The total 

number of acres in each class is stated in tabular form. The 
scale of assessment upon the several classes is 1 to 7; ·-that 

is to say, as often as 7 mills per acre is assessed against 

clasf? A land, 6 mills is assessed against class B lru1d, etc. 
This is the basis for assessment of benefits for drainage 

purposes. 
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Sees. 1755 to 1758. Final report-Hearing: The final report 

of the viewers is accepted by the court if in due form; other

wise it is returned for correction and further report. \\hen 

it appears from the accept~d report that it is necessary to 
exclude or include lands on the basis of whether or not they. 

are benefited, the proceeding is the same _as upon the prelim

inary report of the viewers. The court fixes a hearing on the 

report with notice as provided in section 1745. A copy of the 

report is kept on file in the clerk's office for public in

spection. Sec. 1756: Any in;terested. party may objept to the 

final I_'eport, and the court will carefully review the objec

tions and make any changes necessary to do substantial justice 

to all the landoWners. If the court be of opinion that the 
costs of cons-truction and damages are not greater than the in

creased value of the land affected and the benefit that will 

accrue to it, the court confirms the report and declares the 
drainage district finally established. -Any interested party 

may appeal within 60 days. The court may from time to tim e 
order the petitioners to pay into court such amounts, at a flat 

rate per acre owned, as may be necessary to pay the costs and 

expenses theretofore incurred, such· sums to be returned with 

6 percent interest when and if bonds are sold or a drainage 

fund otherwise provided. The order has the force and effect 

of a judgment. Sec. 1757: u· after final confirmation lands 
are found benefited that have not been included, the drainage 

commissioners may, by a proceeding like that for establishing 

the district, bring such lands into the district and assess 

them as other lands are assessed. Sec. 1758: The clerk of the 
circuit court having jurisdiction keeps a record of all maps, 
files, orders, reports, judgments, and other documents in a 

sutiable book known as the ''drainage record." 

ORGANIZATION~Officers 

Sec. 1759. County board of drainage .commissioners: After 

the drainage district is finally established and the plans 

approved, the court appoints three persons who are designated 
the "county board of drainage commissioners" for the county in 

which the petition was filed, unless such a board already ex

ists. Such three drainage commissioners immediately become 

and constitute a body corporate with the usual powers of cor
porations., They elect one of their members chairman and one 

· vice-chairman. They select a secretacy, either a member of the 

board or otherwise. The treasurer of the county in which any 

of the lands are located in ex offico treasurer of the drainage 
board of that county. They administer the affairs of all drain
age districts in their county. 

Sec. 1760. Superintendent of construction: The drainage com

missioners appoint a competent person as superintendent of 

construction and retain the services of an engineer. Each 
furnishes bonds for the faithful performance of his duties. 

FINANCING--Assessments 

Sees.- 1771 and 1771-a. Assessment roll-Collection: After 

the contract for construction is let, the county drainage com

missioners must ascertain the total cost of the improvement in

cluding damages, incidental expenses, attorney's fees, and an 
amount sufficient for maintenance and improvements for three 
years-after deducting therefrom any special assessments against 

any rail road or highway, -and certifY the same to the clerk of 
the circuit court. The certificate is recorded in the drainage 
record and is open to inspection of any landowner. 

The drainage commissioners, with the assistance of the en

gineer, immediately prepare duplicate assessment rolls or drain

age tax lists <;!Ontaining the names of the owners as far as 

known, a brief description of each tract by the number shown_on. 
the classification map, and the amount of the assessments 

against each tract. The first assessment roll must prov;ide suf
ficien_t funds to pay interest and principal on bonds to fall due 
at the end of the third year after the date of issue, together 

with the costs of collection and handling the assessments. The . 
second assessment roll must make like provision for the fourth 

year and in like manner for. succeeding years. In each year, 

commencing with the maturity of the bonds, the tax levied shall 
be 110 percent of the maturing principal and interest on bonds, 

in this way providing for the payment of maturing principal and 
interest on bonds one year in advance; provided, when the sum 
actually collected is more than sufficient to pay the principal 
and interest for the next succeeding year, a proper allowance 

is made for such surplus in the following assessment and the 
percentage may be reduced accordingly. Each assessment roll is 

numbered in order and specifies the tliue when collectible; and 

the amount assessed against the several tracts shall be in ac
cordance with the benefits received as shown by the classifica

tion and ratio of assessment made by the board of viewers. One 
copy of the assessment roll is delivered to the co~mty treasur
ers interested, after the clerk of the circuit court in which 

the petition was filed has appended thereto an order directing 
the collection of said assessment. (The clerk is specifically 
authorized to append the order.) The assessments then have the 
full force and effect of a judgment and constitute a lien upon 

the lands assessed, second only to state and county taxes, and 
are collected in the same manner by the same officers. The 
assessments are due and payable the first Monday in September 

of each year and become delinquent December 31 thereafter. When 
lands are delinquent, they are entered as such in the tax books 
of the county by the treasurer thereof, which entry is notice 

of the lien. From the date of delinquency the assessments bear 
a 5 percent penalty and interest at the lawful rate. 

If assessments be delinquent for more than one year, the 

treasurer of the county where the lands are sitHated proceeds 
to sell· the land after legal notice. If the lands delinquent 
are situated in more than one county, each treasurer sells the 

portion situated in his county. The existing general tax laws 
in force when sales are made have application in redeeming 

lands so sold, as well as in the collection of said drainage as
sessments. The drainage commissioners may purchase such lands 

in their corporate capacity, and have only to pay the costs and 
expenses of the sale before receiving a certificate of purchase. 
No land may be subsequently sold for drainage assessments while 
the-drainage commissioners hold certificate of purchase of deed 

therefor. The commissioners in their corporate capacity stand 
in the same po~ition as individual purchasers of lands at tax 

sales under the general law. The lands may be redeemed in the 
manner provided by law. If the commissioners are the purchasers, 

the amount paid in redemption must include the sum bid plus 
the penalty. When the period of redemption has expired, the 
drainage commissioners must pay to . the treasurer of the county 
or counties where the land is s.ituated the remainder of their 

bid and any accumulated assessments before they or their assigns 
are entitled to deed. · After acquiring deed, the county drainage 

commissioners in their corpora'te capacity are deemed in all re
spects owners of the lands and may hold them as an ass.et of the 

distri·ct, but are liable for the payment of all drainage asses
sments and state and county taxes thereon; and they may sell them 
and tum the proceeds over to the proper coun,ty treasurer for 
the credit of the district. There are further elaborate pro
visions dealing mostly with the duties and responsibilities of 
the treasurer and 'for the change of ownership of assessed lands. 
(L. 1936, p. 1034.) Sec. 1 '171-a: Sale of lands for delinquent 
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assessments may be made either under the law that was in rorce 
at the time of the creation of the drainage district, or under 

that in force at· the time of the sale as may be deemed by the 

treasurer more effective for the enforcement of said assessment 
and the protection ·of the holders of bonds predicated thereon. 

All sales heretofore made are declared valid. 'lhe method of 

granting tax deeds or premitting the redemption by parties in 
interest is set out in technical terms in this sect;l.on. (L. 

1927, p• 16.) (Strawberry etc. Crop. v. Starbuck, 124 Va. 71; 
97 S.E. 362.) 

Sec. 1776. Relevy to cover deficiencies: \\here the board of 
drainage commissioners has confirmed an assessment for the con

struction of any public works and the assessment has been mod

ified on appeal but for some unforseen cause it cannot be col
lected, the drainage commiss:l,oners have the power to change or 

modify the assessment as originally confirmed to conform to the 

j~ent of the higp.er court and to cover by relevy any deficit 
that may be caused by the order of such higher .court or unfore

seen. occurrence. 'lhe. relevy is for the a.dd1 tional sum required, 

in the .same ratio as the original assessment. 
When delinquent lands are sold for drainage taxes, the net 

proceeds are held by the county treasurer for the pUrpose of 
paying current and future annual assessments as far as the pro

ceeds will suffice. When the fund in the hands of the treasurer 

becomes exhausted in the payment of annual assessments against 
the land sold, he notifies the drainage board of the county in 
which the petition was filed and the clerk of the circuit court, 

whereupon the board institutes· an investigation of the tract or 
tracts of land to determine the market value thereof. If such 

. v-alue is not equal to all of the future assessments to pay bonds 

and interest, the board proceeds to make new assessment rolls 
on the remaining lands in the district and increase the assess

ments sufficiently to eq1,181 the deficit. 'lhe new assessment 

rolls constitute the future assessment rolls until changed by 

accruing from the general county levy, such sum as they may 
deem proper for application on the bonded or other indebtedness 
or for any other legitimate purpose of the drainage district; 
and the county board of drainage commissioners is authorized to 

accept the money so appropriated. In lieu of the above the su

pervisors may, out of the general funds of the county, awropri

ate and pay to the holders of any bonds, notes, or other obliga

tions of any legally established drainage district, in whole or 

·in part in said county, such sum as the supervis~rs may deem 
proper for the acquisition and p1rchase for and on behalf of the 
county of all or any such bonds, notes, and other obligations. 
'lhe supervisors are also authorized to invest money to the credit 
of any sinking fund of the county, or of any· district thereof 
in the bonds, notes, and other obligations of any legally 

·constitute drainage district; provided, no inoney shall be in-

vested in such bonds, notes and obligations issued prior to 

January 1, 1928. 

FINANCING-Bonds 

Sees. 1772 and 1773. Notice to issue bonds: Th~ county board 
of drainage commissioners of the county in which the petition 
was filed give notice by publication and posting that they pro

pose to issue drainage bonds for the total cost of the improve

ment, giving the amount of the bonds to be issued, the rate of 
interest and the time v.hen payable. Any landowner may pay, 
within 15 days, the full amount for which his lands are liable 

and be l'elievllli from the liability to be assessed for the im

provement. The lands reJDI!,in liable for future assessments for 
maintenance or increased assessments authorized. Sec. 1773: 
All landowners not paying in full are deemed to assent to the 

issuance of bonds, and in. consideration of the rigp.t to pay 

their proportion in installments they waive any rigp.t of defense 

against the payment of any assessments v.hich may be levied to 

pay said bonds on the ground of any irregular! ty or defect in 

law. The lands that h!I-Ve been sold continue on the assessment the proceedings prior to that time, except in case of an appeal 

roll in the name of the new owner, reassessed on the new basis, 

so long as they have sufficient market value out of which to 
collect the annual assessments. When they fail to have such 

value or are abandoned, thedrainage commissioners lilay omit them 
from the assessment roll. They may be restored in the s~e 
manner at any time in the future. 

If the funds in the hands of the county treasurer for the 

use of a district at any time exceed what is necessary to pay 
the annual installment of drainage taxes, such surplus is held 

subject to the order of the county board of drainage commission

ers. 
If th~re be impairme11t or destruction of the works during the 

period of construction by the contractor, the contractor shall, 
nevertheless, repair and complete the works according to the 

contract and be liable therefor on his bond. But if the con

tractor default and all damages cannot be collected from the 
surety on his bond and it becomes necessary to raise a greater 
sum to complete the works according to the plans, or for any 
other unavoidable cause, the drainage commissioners of the 

county in which the petition was filed prepare· new assessment 
rolls upoa all of the lands in the district upon the original 

basis of classification of benefits and increase them in suffi

cient sums to equal the deficit, and the increased sum consti

tutes the new assessment roll. (L. 1926, p. 624.) 

Sec. 173~-b. Acts of 1·938 (p, 795) - 19~0 (p. 625)- Appro
priation for drai.nage district: The boardofsupervisors or other. 

goveming body of any county in which is located in whole or in 

part any legally established drainage district, is given the 

authority to pay to such district out of the funds of such county 

as hereafter provided. 

Sec. 177~. 'Bond issue: After the expiration of 15 da:ys after 
piblication of notice of bond issue, the county board of drain

age commissioners of the county in v.hiCh the petition was tiled 

ma.y issue bonds of the district in an amount equal to the total 
cost of the improvement, less such amotmts as have been paid in 
cash, plus an amount sufficiel'lt to pay interest on the bonds for 

the three years next following the date of issue. Bonds bear 
not more than 6 percent interest and must be paid in 30 years. 

The first installment of. principal IDllSt·mature at the end of 
three years from the date of issue. ~e commissioners after 

widely advertising the issue ma.y sell the bonds, with the ap
proval of the court, to the lfigh.est bidder and devote the pro
ceeds to payment for the work as it progresses; to the payment·. 
of interest on said bot1ds for the three years next following; 
and to the pa3nnent of .outstanding obligations, including attor

ney's fees as fixed by the court- ~e proceeds of the ponds are 

for the exclusive use of the district specified on their face, 
and the bonds are numbered and recorded in the drainage record, 
which sets forth specifically the lands embraced in the district 
on which the tax has not been paid in full and that are to be 
assessed to pay said bonds. If default in the payment of prin
cipal or interest of bonds continues for six months, the bond
holders have rigp.t of action against the board of drainage com
missioners wherein the .court may issue a writ of mandamus 
-against ·the district and its officers, including the .county 
treasurer, directir\g the levy of a tali: or special assessment in 

such sum as ma:y be necessary to meet any unpaid installment of 
bonds and interest and costs. The rigp.t is vested in the hold
ers of delinquent bonds to institute suit against any officer 
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or official on his official bond, for failure to perform his 
duties imposed by the provisions of this chapter. 

Bonds and coupons are exempted from all county and municipal 
taxes or assessments, direct or indirect, general or special, 
and interest thereon is not subject to taxation for income; nor 
shall bonds or coupons be subject to taxation when constituting 
a part of the surplus of any bank, trust company, or other 
corporation. (L, 1926, p. 623.) 

Sec. 177?. Add It I ana I bonds: If for any cause set out in 
section 1776,- or for any other cause, a sum of money greater 
than the proceeds of. the drainage bonds shall become necessary 
to complete the work, and the drainage commissioners shall de
cide that the sum needed is greater than can be collected from 
one annual assessment without imposing an undue burden on the 
lands, or if it be advisable to raise money more expeditiously, 
then additional bonds may be issued in ·such aggregate sum as 

. may be necessary.· 1'he procedure for ,issuing such additiooal 
bonds is set out in detail in this section.· (L. 1926, p. 626.) 

Sec. 1777-a. Refunding bonds: When any district has bonds 
outstanding and it shall seem to the county board of drainage 
commissioners that it is to the best interests of the district 
to refund such bonds in whole or in part, the drainage commis
siooe-rs are authorized to issue refunding bonds. Such refund
ing bonds may mature at one .time, or in installments extending 
not more than 40 years from their date. They bear not to exceed 
6 percent interest, and may be made callable on any interest 
date and registerable as to principal. The commissiooers may 
provide for the exchange of refunding bonds for outstanding 
bonds, or for the sale of the refunding bonds and application 
of the proceeds to the retirement of outstanding bonds to be re
funded. The refunding bonds may be sold at public or private 
sale, but may not be sold below par unless a like par amount of 
bonds to be refunded may be retired at a price corresponQ.ingly 
below par, the intent being that in no event shall refunding 
bonds be issued in a larger amount than the par value of bonds 
refunded thereby. Assessments remain applicable. to refunding 
bonds, but if outstanding bonded indebtedness is retired in a 
manner to reduce the bonded indebtedness of the district, the 
assessments may, in the, discretion of the cotinty_.drainage 
board, be proportionately reduced.· 

If it appear to the county drainage commissioners at any 
time that the assessment levied to pay original bonds will prove 
insufficient to pay principal and interest of the .refunding 
bonds, the board must provide for the levy and collection of 
additional assessments sufficient for such purpose.· The hold
ers of refunding bonds have a right of action to compel such 
additional levy. If the· drainage commissioners deem it advis
able prior to the issuance of refunding bonds, they may order 
the cancellation of assessments levied for the payment of bonds 
to be refunded (except assessments for bonds not actually to be 
retired) and direct the preparation of new assessment rolls and 
the collection of f!ew assessments sufficient to pay principal 
and interest on refunding bonds.· The levy of additional or new 
assessments is in all respects under the same procedure as the 
levy of the original assessments.· Any drainage district de
siring to refund all or pa:rt of its outstanding indebtedness is 
authorized to enter into contract with the United States or any 
of its agents for the purpose of securing aid in such refunding. 

(L. 1934, p.· 4.) 

CONSTRUCTION 

Sees. 1761, 1762, 176~ to 1766. Letting contracts for con

struct I on: The drainage commissioners give aotice by publication 

of the time and place of letting contracts for construction, to
gether with the details of the work to be dane and the security 

re~1ired of bidders. No bid will be accepted which exceeds the 
estimated cost of work to be done, nor unless it is accompanied 
bY, surety in the amount of at least 5 percent of the amount bid. 
The commissioners may reject all bids and readvertise the work. 
If on the second bidding all bids exceed the estimated cost of 
the work to be done, the bids are reported to the court and the 
court thereupon, after a proceeding similar to that for hearing 
on the final report, hears and decides anew the Qtlestion of 
finally establishing the district, taking as a basis of cost the 
lowest responsible bid reported. The proceeding thereafter is 
the same as set out in section 1756. If the court decides anew 
that the "value of the benefits or the increased value of the 
land" will ·exceed the cost, it will direct the drainage commis
sioners to accept the lowest responsible bid; otherwise the peti
tion is dismissed at the cost of petitioners, which cost is ap
portioned according to acreage. The successful bidder must 
enter into contract with the commissioners, and give bond ,for 
25 percent of the contract price conditioned on faithful peri'orm
ance. Sec. 1'162: The superintendent of construction makes 
monthly estimates of the work done and the commissioners draw 
warrants in favor of the contractor for 90 percent thereof, 
which warrants are paid from drainage funds.· When the work is 
completed and accepted, the remainder of the contract price is 
paid from the same funds. Sec. 1764: Where the· drainage work 
crosses a p.tblic highway, one-Ralf of the cost is paid by the 
county and one-half by the district; and after completion, all 
bridges and culverts are maintained by the board of county su
perviso.rs. When a highway is benefited by the works of a dis
trict, the viewers classify the land and report the amount of 
benefit to such highway, calculated on an acreage basis and not 
to exceed thrice the rate per '!.ere that is assessed against 
lands adjoining the highway.· The clerk of the court having ju
risqiction gives notice of the amount of the assessment to the 
supervisors of any county in which the- highway is located, and 
the supervisors may file their objections in the same manner as 
a landowner.· Sec. 1765: Where the works cross a railroad and 
agreement cannot be reached on the method or cost, th~ state 
corporation commission acts as arbiter. Sec. 1766: The viewers 
assess benefits to· railroads on account of the better drainage 
or better outlets, but no benefit may be assessed on account of 

'increased business. 
Sec. 1770. Lateral drains-Intervening lands: The owners of 

lands assessed for construction have the right to use the 
ditches as outlets for lateral drains from their lands; and if 

' other lands intervene and they are unable to agree with the in-
tervening owner on the -conditions on which they may enter and 
construct said laterals, they may petition the court in·an an
cillary proceeding and the procedure is as provided by the gen
eral law.· The drains when constructed bec;:ome a part of the sys
tem under the control of the county drainage commissioners. 

WASHINGTON 
(Remtn~ton's Revtsed Statutes of Hashtn~ton, 

Vo~ume 6, sees. 4236 to 4492) 

Chapter 1--Diking Districts, Sec. 4236 
Chapter 2-Drainage Districts, Sec. 4298 
Chapter 3,.-Reorganization of Diking or Drainage 

Districts, Sec. 4347 
Chapter 4--Districts ilil two or more counties, Sec. 4361 
Chapter 5--Private Ditches, Sec. 4394 
Chapter 6--Drainage and Diking Improvement Systems, 

Sec.· 4405 

CHAPTER 1--DIKING DISTRICTS 

Sec. ~236. Organization: Any portiolil of a county requiring 
diking may be organized into a diking district, and when ·so 
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organized the board of commissioners provided for have the 
powers conferred herein and hereafter. Said district is !mown 
by number and the name of the county in which it is situated, 
and has the right to sue and be sued in the name of its board 
of commissioners, has perpetual succession, and must adopt a 
seal. The commissioners, from the time of organization, have 
the power and duty to conduct the business affairs of the dis
trict. (L. 1921, p. 548. cr. L. 1895, p. 304.) 

Sec. ~237. How formed: By petition to the board of county 
commissioners of the county where the district is situated, 
signed by the owners of at least a majority of the acreage. 
(I,. 1921, P• 548.) 

Sees. ~239, ~2~0. and ~2~3. Election: After the final hear
ing on the petition by the board of county commissioners, they 
give notice of an election to determine whether the district 
shall be organized and to choose three commissioners to be 
!mown as "diking commissioners" for the district;, who on their 
election become the district authorities. (L. 1895, p. 307.) 
Sec. 4.24-0: No person is entitled to vote unless he is a quali
fied elector of the county and owns land in the diking district. 
Sec. 4.24.3: Districts are given the right of eminent domain. 

CHAPTER 2--DRAINAGE DISTRICTS 

Sec. ~298. Organ izat iorf: Any portion of a county requiring 
drainage; which contains five or more inhabitants and free
holders therein, may be organized into a drainage district. 
When so organized, the district must be designated as "District 
No._of the County of ___ , State of Washington," and it has 

/ the right to sue and be sued in the name of its board of com
missioners, has perpetual succession, and must adopt a seal. 
Tile commissioners, from the time of organization, have the 
power and duty to conduct the affairs and business of the dis
trict. (L. 1895, p. 271.) 

Sees. 11299 and ~3oi. How formed: A petition is presented to 
the board of county comm:j.ssioners of the county in whicl• the 
district is located, designating ~he boundaries of the district 
at;~d the outlets for drainage. Such petition must be signed by 
the owners of at least .a majority of the acreage in the proposed 
district. (L. 1913, p. 260.) Sec. 4.301: After the final hear
ing on the petition, the county commissioners. give not:j.ce of an 
election to determine whether the district shall be organized 
and for the further purpose of choosing the three "drainage 
commissioners," who, upon election, are the district authori
ties. (L. 1895, p. 274.) 

Sec. ~305. Eminent domain: All drainage districts are given 
the' right of eminent domain. (L. 1919, p. 526.) 

CHAPTER a--REORGANIZATION OF DIKING 
OR DRAINAGE DISTRICTS 

ORGANIZATION--Petition 

Sec. ~3~7. Reorgan izat i_on a·uthor ized: Any drainage or diking 
district organized under chapter 1 or chapter 2 -of this Title 
may be reorganized as .a drainage improvement district or a 
diking improvement district. (L. 1917, p. 553.) 

Sec. ~3118. Petition: A petition is presented to the clerk of 
the board of county commissioners of the county where the dis
trict is situated, signed by the board of connnissioners of the 
district. 

Sec. 113~9. Election: The clerk of the county commissioners 
gives noticE! of an election at which the electors of the dis
trict vote for or against reorganization as a drainage or diking 
improvement district. If a majority of the votes cast be in 
favor of reorganization, the board enters an order on their 
minutes, declaring the district reorganized as a drainage or 
diking improvement district. On a contrary vote, the board 

dismisses the proceedings. 

Sec. 11351. Supervisors-Dissolution: Upon the entry of such 
order, the district becomes an "improvement district" of the 
same number as borne by it as a diking or drainage district; 
and the commissioners of such district, together with the county 
engineer, consti tl.!te the board of supervisors of the reorganized 
improvement district until the second Tuesday in December fol
lowing, when an election is held as provided for annual elec
tions in drainage improvement districts, at which two supervi
sors are elected. From the date of the entry of the order by 
the county board, the reorganized district and its board of 
supervisors provided for ·herein have all the rights and powers 
of a diking or drainage improvement district; and the district 
which is reorganized is automatically dissolved. Outstanding 
bonds or indebtedness of the reorganized district are not 
affected. (L. 1917, P• 553.) 

CHAPTER 4--DISTRICTS IN TWO OR HORE COUNTIES 

Sec. 11361. Organization: When portions of two or more coun
ties require diking or drainage, such portions may be organized 
into a district, the board of commissioners of which have the 
same powers as conferred on other districts; and the district 
has perpetual succession, the right to sue ao::l be sued, and 

must have a seal. (L. 1923, p. 444,.) 
Sec. 11362. Petition: A petition is presented to the board of 

county commissioners of each of the counties having land in the 

proposed district. The petition must be signed by at least 100 

of the freeholders of the proposed district, or by a majority o:t· 
the freeholders of the district in each of the counties in case 
there are less than 200 freeholders in t~e district. 

Sec. 11363· Procedure: The chairman of each county board no
tifies the commissioner of public lands of the State of Wash
ington, and_ he gives written notice to the county board of each 
county of a joint meeting, of which the land commissioner is 
chairman. If the joint meeting finds that the district should 
be. established, it enters an order on its minutes creating the 
district. The resolution creating the district is certified by 
the public land conunissioner to the board of commissioners of 
each county affected and recorded in the recorqs of each county. 

(L, 1909, P• 790.) 

Sec. ~36~. Elect~on of .commissiont:rs: The joint board of 
commissioners ao::l the public land c~mmissioner give notice of 
an election to determine whether the action of the board shall 
be approved and whether the district shall be organized, and 
also to elect three commissioners to be !mown as commissioners 
of Diking or Drainage District No._of the Counties' of ___ , 

State of Washington. The commissioher of public lands canvasses 

the vote and if a majority of the votes cast in each of the 

counties be favorable, then the joint board immediately certifies 

to the board Of county commissioners of each county interested, 

and to the commissioners of public lands, the result of the 

election~ and in the certificate declares the proposed district 

duly or~ized. The thre~ persons receiving the highest rumber 

of votes are elected commissioners. of the diking or drainage 

district. Thereafter a general election is held every second 

year to elect commissioners, and the result is certified by the 
commissioner of public lands to the board of commissioners of 
the respective counties interested. 

CHAPTER 5--PBIYATE DITCHES 

Sec. 113911: The owners of land requiring drainage, so situated 
that it is necessary, in order to drain the same, to construct 
ditches across the 18.(l\:ls of others, may obtain the location and 
establishment of such drainage as provided for in this Act. 

(L. 1899, P• 239.) 
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Sees. ~395 and ~397. Petition: The person desiring to estab

lish the drain files in the superior court of the county in 

which the lands sought to be appropriated are situated, a peti

tion giving a description of the land and other necessary in

formation and showing the necessity for the appropriation. 

Sec. 4397: The court appoints three disinterested viewers, two 

of whom must be resident freeholders of the county and the other 

the county surveyor, to view the lands, determine the necessity 

and practicability of the drainage, and assess the damages. 

Sec. ~~01. Procedure: After the report of the viewers and 

service of notice on interested parties, the court holds a hear

ing on the report.. If the court finds the ditch necessary, the 

route practicable, and the damages allowed just ~d reasonable, 

ft will confirm the viewers' report and establish the drain. 

Provisions are made for appeal and for trial by jury as to the 
amount of damage·s, where demanded. 

CHAPTER 6--DRAINAGE AND DIKING ~NPROVEXENT SYSTEXS 

ORGANIZATION--Petition 

Sec. ~~05. Proceedings to organize: Whenever four or more 

persons whose 1 ands will be benefited desire to 0ha:ve improve-

ments constructed for drainage of any .contiguous body of land 

situated. in the same county, whether wholly or partly within 

the limits of an incorporated city or town, proceedings may be 

had under this act; provided, if the land be wholly situated 

within an incorporated town, the munic~pality may exercise all 

of the functions of a drainage district upon declaration by 

ordinance of its right to do so. 

Cities and towns, where necessary or beneficial for sanitary 

purposes and when approved by the State Board of Health, may 

use existing-works of an established drainage ctlstrict by agree
ment or by condemnation. 

See: State, ex rel. Keck v. City of Sunnyside, 181 Wash. 511; 
43 Pac. (2d) 621. 

Perkins v. Diking Dist. #3 of Island Co., 162 Wash. 227; 
298 Pac. 462. 

Sec. ~~07. Petition: Application for the improvement is made 

to the board of county commissioners of the county in which the 

· improvement is located, signed by four or more of the owners of 

property that will be benefited. The petition sets forth the 

necessity and describes the location, route, and termini of the 

improvements. Bond of $200 must accompany the petition to pay 

expenses, and the commissioners may require ap.ditional bond. 

Sec. ~~08. Report by· county engineer: The clerk of the board 

of county commissioners delivers a copy of the petition to the 

county engineer who proceeds to view the line an.d location of 

the proposed improvement and the property to be affected there-

by, and determines whether the improvement is necessary or will 

be conducive to the public welfare and whether the route de

scribed is the best for the improvement. He reports what omis

sions or additions should be made to the proposed improvement. 

If the land to be benefited comprises 3,000 acres or more, 

the commissioners may, after hearing and if requested, ask the 

state reclamation board to make the survey and investigation of 

the proposed improvement to determine its feasibility and the 

best method of accomplishing it. The reclamation board files 

its findings in writing with the board of county commissioners, 

including all of the findings of the county engineer and having 

the same effect. When investigation is made by the reclamation 

board, the petitioners are not required to furnish bond. The 

proceeding thereafter is as follows: 

(a) Upon ·receipt of the petition, the county board sends a 

copy to the state reclamation board and requests an estimate of 

state board in its discretion makes out and files with the 

county board. Thereupon the commissioners give notice by pub

lication of a ·hearing on the petition and the estimate of the 

expense and state that the expense of survey and investigation 

will be charged against the land described in the petition. 

Interested _parties are required to show cause, if any, why the 

petition should not be granted. 

(b) Upon the hearing the connty board determines whether 

the survey and investigation should be made and whether all 

lands mentioned in the petition or any additional lands should 

bear their proportionate expense of the survey and irivestiga-

tion. 

all. 

The hearing may be adjourned not to exceed 90 days in 

No additional lands may be made to bear the proportional 

expense of the survey without notice having first been given to 

all parties interested and in no .case may the total expense 

exceed the estimate of the reclamation board by more than 50 
percent. The determination of the county board must be by res

olution and is conclusive on all parties in the absence of 

fraud or lack of jurisdiction. 

(c) If the county board determines in favor of the survey 

and examination, it enters into a .contract with the reclamation 

board to do the work, which is paid for with any money in the 
• state reclamation fund. The reclamation board files a sworn 

copy of its statement of expense and a hearing is had thereon 

before the connty board, after notice to interested parties by 

publication. At the hearing the board examines the statement, 

hears evidence if offered, and approves the statement or .so 

much thereof as is deemed correct, the approval being by reso-

lution recorded in its minutes. 

(d) The county board by resolution apportions the approved 

expenses among the lands affected in proportion to the acreage, 

each acre or fraction bearing the same amount, and assesses 

same as a tax against said lands, payable as a part of the gen

eral county and state taxes with the same penalti'es and col

lected in the same manner. The county treasurer credits all 

collections to the current expense fund of the .county. The 

county board may not assess the expense of any investigation 

unless it has been made by or under the supervision of the 

state reclamation board. (Kadow ·v. Paul, 134 Wash. 539; 236 

Pac. 90; 274 U.S. 175.) 
Sees. ~~10 to ~~13. Engineer's report-Proceedings: If the 

report of the county engineer be against the petition, the 

county board dismisses it at the cost of the petitioners. 

Sec. 4411: If the county engineer reports favorably, ~he county 

court gives the improvement district a serial number next 

following that of the last organized district and directs the 
engineer to go upon the land and make a•detailed survey, to set 

stakes every 100 feet, and to present profiles, plats, and esti

mates of cost of construction~ Sec. 4412: The board, by order 

of record, directs the engineer to return a schedule and esti

mate of all property damaged and benefited, giving the total 

number of acres which will be benefited, and including ,details 

of the proposed workS. The engineer .reports his estimate of 

the gross damage and benefits in tabular form with provision 

for the landowners'· signatures agreeing to such estimate of 

benefits and damages. (L. 1923, p. 112.) Sec. 4413: The plats 

and profiles must show all details of t.he works and 
the lands affected. The engineer files with the county 

board an itemized bill of expenses ·incurred. (L 1917, P· 

525.) 
Sees. ~~~~ to ~~20. Hearing: Upon the filing of the engi

neer's report, the county court fixes a hearing thereon with 

notice to interested parties by publication. The notice desig-

the total cost of survey, investigation· and report, which the nates the route and termini of the improvement. The hearing 
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must be held at a place .con·venient to the lands affected. 
Sec. 44.1':'; The board hears all pertinent evidence .concerning 
·the probable .cost of the system and the benefit to accrue and 

may change or modify the engineer's report and estimate, or may 
employ another engineer to make separate findings on any or all 

matters. They may dismiss the proceedings if they determine 
that the .cost is not warranted by the benefits to be derived. 
If they find ·the plan feasible and economical and that the 
benefits will exceed the costs, they, ])y resolution, establish 
the district and fix the plan of improvement. If lands are 
added to the proposed district, a new hearing similar to the· 

original hearing is conducted in the same manner. They may 
appoint a board of appraisers as provided in section 4430. 

(L. 1923, p. 113.) Sec. 4416: Landowners damaged may accept 
the award of damages by the engineer or the board and give deed 

to the district upon receipt of a warrant from the county treas
urer drawn upon the current expense fund of the county. Where 
the damages are equalled or exceeded by the benefits, the deed 
is delivered without considel'ation except the right to offset 
the damages against the benefits in the apportionment of the 
. costs of the improvement. All such deeds have to be approved 
by the prosecuting attorney. Sec. 4417: If awarded damages are 
not accepted by the landowner, the board may institute proceed
ings iri the superior .court of the .county for condemnation of 

th~ property. (1. 1913, p. 618.) Sec. 4418: The power of emi
nent domain is given to the county on behalf of the drainage 
district and all actions may be .consolidated. (l. 1917, p . .527.) 

Sec. 4419: The jury in fixing the damages takes into considera
tion the benefits that will accrue and makes special findings 
of the gross amount of damages and the ·gross amount of bene
fi-ts. If damages exceed benefits, judgment is entered for the 
difference against the county. If the benefits exceed the dam
ages as found by the jury, judgment is entered against the 
owner for costs only. Upon payment of the judgment a decree of 
appropriation is entered in favor of the improvement district. 
Sec. 4420: Damages in excess of benefits are paid from the 
current expense fund of the county. (1. 1913, sec. 15.) 

Sec. qqqs. D.istricts In two or more counties: When a proposed 
di~>trict is located in more than one .county, application is 
made to the board of .county commissioners in each of the coun
ties and the county engineers make preliminary reports for 
their respective.counties. The proposed improvement is examined 
by the county engineers Jointly. Hearings on such improvement 
are had by the boards of county commissioners in joint sessions 
and all other matters required to be done by the .county commis-

. sioners are .conducted either in joint session or· by concurrent 
order of the boards. Notice is given by the auditors of both 
.counties jointly:, by publication in the official paper of each 
county. The county engineer of the .county wherein the greatest 
length of drainage will exist shall have .charge of the engi
neering work and is ex offtcto member of the different boards 
provided for. The s.chedule of apportionment is prepared in 
separate parts for the lands in the respective .counties and the 
assessment roll for the proper portion of the improvement is 
transmitted to the treasurer of the .county wherein the lands 

lie and he .collects assessments and annual maintenance levies 
upon the lands lying in his .county. The auditor of the .county 
in which the greatest length of drainage shall lie acts as 
clerk of the joint session of the boards of county .commissioners 
and issues the warrants of the improvement district. He fur

nishes to the auditors of the other counties duplicate .copies 
of the record of proceedings of the joint sessions. Protests 
or other papers filed with a .county auditor who is not the 
clerk of the joint. "essions, are forthwith forwarded by him to 

the auditor who acts as .clerk. The treasurer of the county 
having the greatest length of the improvement certifies and 
pays the warrants and the bonds, and has .charge of the funds of 
the district, and the treasurers of the other counties remit. to 
him semiannually the .collections in 'their counties on account 

of the joint improvement. Such a district is designated as a 
"joint district" with a number and the names of the counties. 

(l. 1923, p. 129.) 

ORGANIZATION--Officers 

Sec. qq2~. Election: Upon determination by the county com
missioners to pro.ceed .with the construction, they order an 
election and appoint the judges thereof and give notice by pub
lication and posting. All electors of the state owning land in 
the district are entitled to ·vote, and each elector owning more . 
than 10 acres is entitled to an additional ·vote for each 10 
acres owned or major fraction thereof. This amendment does not 
apply to districts already constructed. (Effective April 7, 
1926.) Election officer::; may require from electors an oath 
that they are qualified ·voters. Duly authorized agents of a 
.corporation may vote on behalf of the corporation • 

Sec. ~~25. Supervisors: Two qualified electors of the county 
owning land in the ·district are elected and, with the county 

· engineer, constitute the first board of supervisors of the dis
trict. They have charge of the .construction and maintenance of 
the system of improvements and may employ a superintendent of 
construction, who may be one of the supervisors. Supervisors 
may also be employed on the work with the same .compensation as 
other employees. The supervisor receiving the higher number of 
·votes at the election holds office until one year after the 
first annual election; the other holds office until the first 
annual election. In districts containing not more than .500 
acres, or upon petition signed by -50 percent of the acreage, 
the .county engineer acts as supervisor and no board of super

·visors is elected. 

FINANCING--Assessments 

Sees. ~q21 and qq22. Construction of works: When the .county 

commissioners have passed a resolution establishing a district, 
they may, at their meeting on the first Monday in October next 
ensuing, and at the same time in each year thereafter until 
.completion, levy an assessment to defray the preliminary ex
penses. The levy is based on the estimated benefits. (l. 1925, 

p •. 578.) Assessments for the preliminary expenses are levied 
and collected in the same manner as the final assessment. 
Sec. 4422: The cost of constructing the improvement is paid by 
proportionate assessments on the property benefited. At the 

hearing provided for in section 4415 the commissioners deter
mine in what manner and within how many years the assessments 
shall be paid and whether bonds or warrantS will be issued. If 

bonds are to be issued, the .commissioners fix either 10 or 15 

annual installments for the payment of the assessments. If 
warrants are to be issued, the commissioners fix not exceeding 
-5 annual installments for the payment of assessments. The 
statute fixes the annual installment of assessments an the basis 
of a percentage of the total indebtedness. The board may, by 
resolution, provide that bonds sold shall include sufficient 
money to pay the first 4 years' interest. If warrants are is
sued, no annual installment of the assessments may be less than 
one-tenth nor more than one-half of the entire assessment. 
When the assessment on any one tract is $25 or less, it becomes 
due at the time of the payment of the first general taxes, and 

the provisions of this section do not apply. 
Sees. ~q30 to ~~33. Itemized statement of costs: When the 

improvement is completed and ac.cepted:, the .clerk of the 
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s.upervisors files with the board of county commissioners an item

i?ed statement of the total cost. The items going to make up the 
total are recited in detail in the statute. Upon the filing of 

such statement of costs, the county commissioners correct it if 
necessary and may add thereto a reasonable sum, not less than 5 
nor more than 10 percent in drainage improvement districts, to 

cover possible errors in the statement or the apportionment pro
vided for. The commissioners then appoint a board of appraisers 

. consisting of the county engineer and two other competent per
sons to apportion th~ grand total as contained in the s.tatement 
of cost. The ·appraisers must carefully examine the system and 

the public and private property within the district and fairly 
and equitably apportion the total cost against the property in 
the district in proportion to the benefits accruing. Sec. 4431: 

Whenever a system of improvement will drain, protect, or other
wise improve public roads or . will furnish an outlet or facili
tate the construction or maintenance of a sewage system in any 
city or town, there shall be apportioneCi against the state in 

case of state roads, and against the county on county roads out
side of incorporated cities or towns, or against any city or 
town that has received benen ts, the proper proportion of the 
total amount tq be apportioned. Sec. 4432: If the plans or the 
improvement as constructed will afford an outlet to prevent in
jury to land from seepage or saturation by irrigation water and · 
for the carrying off of necessary waste water from irrigation, 
such benefits shall be considered in making the apportionment 

of cost. Sec. 4433: There is apportioned against all state, 
school, granted, or other lands in the district the proper amount 
of the total cost apportioned in proportion to the benefits ac

cruing. (State ex rel." Latimer u. Henry, 28 Wash. 38, 68 Pac. 
368.) 

Sec. ~~3~. Schedule of costs to be filed: Upon the completion 

of the apportionment, the appraisers pre~are and file with the 
clerk of the board of county commissioners a schedule showing 
the amount of cost apportioned to each piece of property in the 
district found to be benefited. 

Sec. ~~35-1. Hearing on schedule of apportionment: Upon the 
filing of the schedule of apportionment, the county commis
sioners fix the time and place for a hearing thereon, which must 
be within 00 days, and give notice of such hearing. With the 
schedule there must be a statement of the cost of the improve
ment apportioned to each county, eity, town, and parcel of land 
benefited, and a copy of the notice must be kept on file at the 
office of the board for public inspection. Interested parties 
may file objection to the schedule prior to the date fixed for 

the hearing, and at the hearing the county commissioners sit as 
a board of equalization for the purpose of considering the 
schedule and the objections thereto that have been filed. The 

board may correct or modify the schedule, or set aside any part 
thereof and order a reapportionment as to that part. It con
firms the schedule as finally approved, and levies an assess-· 
ment against the properties describ_et!_ for the amounts as fixed 
by them. The county commissioners must notify the commissioner 

of public lands of the state if there be state land to which 
assessments have been apportioned, and likewise the state super
·visor of highways when roads .are assessed. (Kadow ·u. Paul, 

134 Wash. 539, 236 Pac. 90.) 
Sec. ~~35-2. Apportionment of cos'ts: After the hearing is 

completed, the county commissioners cause the clerk of the. 
board to enter on the schedule all changes and reapportionments 
as well as all credits for damages allowed but not paid; a 

credit to the county for all sums paid on accmmt of the im
provement and on account of se~vices rendered by county offi
cers; and all credits allowed property owners constructifl!: 

crossings as provided in section 4429. When the cmmty com~is
sioners have finally determined that the apportionment is fair, 
Just, and equitable, and proper credits ha·ve been entered 
thereon, they sign the schedule and enter an order on their .Jour
Tlal approving the final apportionment and all proceedings leading 
thereto. They then levy the amount so apportioned against the 
property b~nefited and their determination and approval of such 
apportionment is final and conclusive • 

The county commissioners at said hearing levy such assessment 
as they shall deem necessary to provide funds for the mainte
nance of the system until the first annual assessment for main

tenance. (L. 1923, p. 1::0.) 
Sec. ~~35-3: When the final apportionment and assessment is 

made by the county commissioners, the county auditor immediately 
prepares an assessment roll, which includes a map showing each 
property assessed. Collection is made by the county treasurer. 
He publishes notice in the official newspaper of the county for 
two weeks, stating that the roll is in his hands for collection 
and that any assessment or any portion thereof may be paid with
out interest at any time bef-ore a date stated in the notice, 
which date is within 30 days after the first publication. Upon 
the expiration of the 3Q-day period, the treasurer certifies to 
the county auditor the total amount collected and the amount of 

assessments remaining unpaid. 
Sec. ~~35-~. Lien of assessments: After the expiration of 

the 3Q-day period, payment of assessments in full with interest 
may be made at any time; provided, that the aggregate amount 
of such advance payments in any year, together with the total 
amount of the assessments due at the beginning of the year, may 
not exceed the total amount of the bonds that may be called in 
that year. The treasurer accepts advance payments in the order 
tendered until ·this limit is reached. Assessments bear interest 

from the expiration of the 3D-day· period at 8 percent, at)d in
terest on the entire assessment then unpaid is due and payable 
at the time each of said installments becomes due; provided, 

that if the bonds or warrants were sold at a lower rate of in
terest than 8 percent, then the assessments bear the same rate 
of interest. 

The assessments contained in the assessment roll are liens 
upon the property assessed, of equal rank with other liens as
sessed for local improvements and paramount to all other liens 
except the lien of general taxes. The drainag~ tax lien relates 
back to take effect as of the date when the county commissioners 

made final determination. [State ex rel. Keck u. City of Sunny

side, 181 Wash. 511, 43 Pac. (2d) 621.] 
Sec. ~q36. Appeals: The decision of the county commissioners 

upon any objections to the schedule of apportionment may be re
viewed by the superior court of the county upon appeal. Such 
appeal may be taken within 10 days after the order of confir
mation becomes effective.· Further appeal will also lie to the 
Supreme Court from the judgment of the superior court as in 
other cases; provided, that such appeal must be taken within 15 
days after the entry of judgment of the superior court. 

Sec. ~~39-1 •. •Funds": There must be set up in the county 
treasury of every county in which any drainage district is es
tablished appropriate "funds" as follows: (1) A construction 

fund, into which must be paid t~e proceeds of all bonds or war
rants and of all assessments paid prior to the sale of bonds or 
warrants. When no bonds or warrants have been issued, the fund 
receives the proceeds of all assessments levied to pay cost of 
construction. All warrants, including temporary warrants, is
sued in payment of construction are paid out of this fund, (2) 
A redemption fund, for the redemption of all, bonds issued or 
warrants sold. Into this fund must'be paid all proceeds derived 
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from assessments levied to pay cost of construction that have 

not been paid prior to the sale of bonds or warrants, and all 

moueys remaining in the construction fund after the payment of 

all warrants that have been drawn against it. The redemption 

fund is applied to the payment of principal ana interest of 

bonds. ll:ny .balance remaining therein is applied first to the 

payment of any outstanding construction warrants and next to the 

maintenance fund. (3) A. maintenance fund, into which is paid 

proceeds of all assessments for maintenance and all other funds 

received that are not required to be paid into the construction 

or redemption funds. 

Sec. 11~39-2. Collection-Foreclosure: Installments of as

sessments for construction or maintenance are collected in the 

same manner and become delinquent at the same time as general 

taxes. Certificates of tlelinquency must be issued, and the 

lien of assessment. is enforced by foreclosure and the sale of 

the property assessed as in the case of general taxes. 

Annual assessments or installments for both construction and 

maintenance of the drainage system become due in two equal in

stallments on May 30 and November 30, and delinquency interest 

thereon runs from those dates. The rate of interest after de

linquency is 10· percent and the same rate applies to certif

icates ?f delinquency. Certificate of delinquency for any as

sessment or installment must be issued upon demand and payment 

of such delinquent assessment at any time after 12 months from 

the date of delinquency. When no certificate of delinquency 

has been issued, after the expiration of 4 years from the date 

of delinquency of assessments for construction costs, or after 

2 years from date of delinquency of assessments for maintenance, 

certificates of delinquency are i.ssued to t.h<> county and fore

closure thereof is forthwith. 

Expenses of foreclosure proceedings by the county are paid 

by the district whose liens are foreclosed. 

See: Foster v. Commiss~oners of Cowlitz County, 100 Wash. 502, 
171 Pac. 539. 

Cowlitz County v. Jurmu, 177 Wash. 492, 32 Pac. (2d) 528. 

Sec. 111139-6. Supplemental assessments: Ifupon foreclosure 

of' the assessment upon any property the same shall not sell for 

enough to pay the assessment against it, or if any assessment 
made shall have ~en ~iminated by foreclosure of a tax lien or 
be void for any reason, the county commissioners must cause a 
supplemental ·assessment to be made on the property benefited by 
tl1e improvement in the matmer provided for the original assess

ment, for the purpose of covering the deficiency so caused. If 
for any reason the assessment as levied shall be found to be in
sufficient to meet the entire cost of construction, supplemental 
assessment m~t be made by the county commissioners upon the 
lands. of the district in the same proportion as the original 
assessment, and be spread over not to exceed 3 years as the com

missioners may determine. 

See: Boyd v. Cunningham, 164 Wash. 335, 2 Pac. (2d) 647. 
Kiana Irrigation District v. Benton County, 180 Wash. 197, 

39 Pac. (2d) 394. 

Sec. 1111110. Annual maintenance assessment: Annually, before 
the first Monday in September, the board of supervisors of each 
district files with the county commissioners of the county a 
statement in writing o:f the amount required for maintenance for 
the ensuing year, and the county commissioners must, before the 
first Monday in October, levy an assessment for the amount of 
said estimate in the same proportion as the assessment to pay 
the original cost of construction. The levy is certified by the 
auditor to the treasurer, who extends it upon the assessment 
roll. Maintenance assessments on tracts of land not more than 
one-half acre in .area are permitted to accumulate until the 
fifth year. 

Upon petition filed by two or more assess eo property owners, 
in a district, the cow1Ly commissioners in tt•eir discretion may 

hold a hearing at the county seat for the purpose of reappor

tioning the maintenance .charges in that district. Preliminary 

to such hearing the county commissioners appoint a board of' 

three appraisers, of which the county engineer must be one. 

The appraisers proceed in the same marmer as those appointed to 

apportion the original cost, and file their recommendations 

within 20 days. Notice of the report and a hearing thereon is 

given by publication in the official county uewspaper, and at 

the hearing the commissioners make such change in the basis of 

apportionment of the levies for maintenance as may seem to be 

just and equitable. 

FINANCING -Bonds 

Sec. 111128. Temporary warrants: If at the hearing provided 

for in Section 4415 the cotmty commissioners determine that bonds 

shall be issued to pay the cost of the improvement, or to pay 

warrants sold to secure funds with which to pay those costs, 

temporary warrants may be sold for any part or all of the costs 

and the warrants must be paid in cash upon the sale of bonds or 

exchanged at par for bonds. A.ll such warrants are liens against 

the funds against which drawn, superior to any lien or claim of 

any surety upon any bond given to secure the payment of persons 

who have performed work. 

Sec. 111159-1. Refunding bonds: Whenever the board of county 

commissioners determine it to be for the best interest of the 

district, refunding bonds may be issued payable over a period 

not exceeding 25 years, except in case the refunding loan is ob

tained from the United States. 

The assessment for such refunding bonds shall become due in 

annual installments for not to exceed 25 years, in amounts ad

equate to retire the bonds as they fall due, and the assessments 

bear the same rate of interest as the bonds. A.ny and all as

sessments fuay be paid at any time, with interest to the next in

terest paying date. 

CONSTRUCTION 

Sees. 111127 and 11-1128: The board of supervisors upon qualifi
cation immediately begins construction of the improvement in 
accordance with the adopted plans. The supervisors, with the 

approval of the board of county commissioners, may modify the 

original plans where necessary or advisable, but the changes 

must not increase the estimated cost of the entire system by 

more t)1an one-fifth. · Additional rights-of'-way required are ob

tained as for the original plan. The county commissioners may 

contract with the United States f'or construction of the im

provement in ·accordance with the Reclamation Act. Sec. 4428: 

A.ll costs of construction are paid by warrants drawn by the 

county auditor upon the proper fund in the hands of the county 

treasurer, which warrants draw interest at not to exceed 8 per

cent until paid or called by the cow1ty treasurer. 

CONSOLIDATION 

Sees. 1111119 and 111150. When districts may be consolidated: When 
it appears to the county commissioners that consolidation of two 
or more districts will result in. economy of maintenance, they 

shall by resolution declare their intention to order such con
solidation and fix a time and place for hearing objections 
thereto. Sec. 4450: Notice of the hearing is given by publica

tion and posting. At the time fixed the county commissioners 

hear objections to the proposed consolidation, if any, and may 

. refuse to proceed further or may enter an order declaring any 
two districts consolidated and that thereafter the territory of 

such districts shall constitute and be known as "Consolidated 
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Drainage District" with number and name of county. (Thurston 

County v. Clausen, 118 Wash. 653, 204 Pac. 787.) 

Sees. llll52 and llll53. Supervisors of consolidated districts: 

Until the expiration of the terms of the elected supervisors 
having the shortest term to serve, the two elected supervisors 
of each district together with the county engineer, form the 

board of supervisors of the consolidated district. At the an

nual election following the entry of the order of. consolidation, 

one supervisor is elected in the consolidated district for two 

years and, with the supervisor of each district whose term has 

not expired and the county engineer, constitutes the board of 

supervisors of the consolidated district. Sec. 4453: Consol

idated districts and their officers have all the right and 

power and are subject to all the laws applicable to the sepa

rate districts, and the 0omponent districts after consolidation 

become dissolved automatically. Such dissolution, however, in 

no way affects outstanding bonds or ot_her obligations, or the 
assessments levi~d to pay them. 

ABANDONMENT 

Sec. llllll2. Abandonment or enlargement of system: Upon a peti

tion and bond being filed by one or more landowners either within 

or without the boundaries of a district, and like proceedings 
being had as in the case of original establishment, the county 

commissioners may declare any system of improvement or any part 

thereof abandoned or may strike from the district lands no 

longer benefited. The commissioners may also cause any system 

of improvement to be altered, reduced, or enlarged, or in any 
other manner be bettered or improved. 'Jhe striking of any landS 

from a district does not affect any assessment theretofore levied 

, against such lands. 

WISCONSIN 
(Wtsconstn Statutes, 1939) 

FARM DRAINAGE LAW 
(Chapter 88, sees. 88.01 to 88.41) 

ORGANIZATION 

Sec. 88.01l. Farm Drainage Board: Upon the filing of the first 

petition for drainage under the Farm Drainage Law, the county 

court appoints, in writing, a Farm Drainage Board, having powers 
prescribed in the Act: (1) The board consists of three suitable 

persons, resident in the county, one of whom preferably is an 

experienced farmer familiar with drainage and one to some ex
tent familiar with drainage engineering. (2) At the time of the 

first appointment the terms of the members of the board are 1, 

2, and 3 years respectively, and upon the expiretion of a term 
the county court appoints a successor for a term of 3 years. 
The county court may remove for cause and may fill vacancies. 

(3) Each member takes an official oath of office.· (4) Ownership 

or interest in lands to be drained does not disqualify,· but the 

court may appoint another person ·to serve in the place of the 

interested member when the board is considering the particular 
drain in which that member is interested. (5) Upon qualifica

tion the board becomes a body corporate, and has charge of all 

drains thereafter constructed under the Farm Drainage Law. 
Drainage already being constructed under the town drainage stat
utes may be completed thereunder. (6) One member is elected 
president and another secretary of the board. (7) The board 
may borrow money in the name of the proposed "drainage" to pay 
expenses of organization. 

a majority of such lands, or a majority of the owners owning 

one-third in area, or a majority of the county board of the 

county in which the lands are situated, or a majority of the 

town board or boards of supervi~ors of towns in which the lands 

are situated, may file a petition in the county court asking 
that a "drainage" be established. The petition gives a descrip

tion of the land; a statement that the same will be improved by 

drainage; a statement that the public health and welfare will be 
promoted; a map of the area with the proposed works shown there
on; a statement that the benefits will exceed the cost of con

struction; and a name or number for the "drainage.·" The peti

tion need not be verified, and in place of the allegation that 
the benefits will exceed costs of construction one or more 

petitioners may file a written agreement to pay such cost as 

may exceed the benefits. The court refers the petition to the 

drainage .board rind directs a report thereon. 

Sec. 88.06. Board examines -land: The board with the aid of 

an engineer examines the land and all other land that will be 
benefited or damaged by the proposed work. It fixes a time and 
a place conveniently near the land for a hearing on the petition, 

and gives notice to 'all interested parties by personal service 
or by leaving a copy at· their residences, and by posting. The 
form of the notice is set out in the statute. At the hearing 
the board ascertains the sufficiency of the petition and hears 

evidence for or against it, and reports within 30 days. Their 

report must cover all of the essential facts as to the validity 
of the petition, the necessity and ut;l.lity of the "drainage," 

benefits, damages, cost~, character of work, and any other p~r
tinent fact. If the area recommended for drainage exceeds 200 

acres, they file a report from the chief engineer of the state 
on the design, feasibility, and costs, with a general descrip

tion of the drainage necessa,ry to reclaim the l-and fully for 

general agricultural purposes. The report must make a com
parison of the benefits in the different parts of the district 
on the basis of the location and design of the proposed drains 

and the physical features of the land. The chief engineer must 
also include a report of the College of Agriculture of the Uni

versity of Wisconsin on soil, ·value, and crops.· Upon the filing 

of the report the court fixes a hearing thereon, causing·notice 
to be given by mail to interested parties/and all mortgagees. 

Sec. 88.07. Hearing on report of board: If at the hearing the 
court finds that the petition is properly signed, that the land 

described will be improved by the works, that the public welfare 

will be promoted, and that the benefits will exceed the costs, 
the court makes. an order organizing the "d:rainage" and directs 

the board to proceed with the work.· If the court finds that the 

cost will exceed the benefits, one or more petitioners may file 
a bond conditioned to pay the excess of cost over ,benefit and 
the court will still organize the "drainage." Otherwise the 

petition will be denied and the costs of the proceeding assessed 

against the petitioners. The court may incltide in the "drain

age" adjacent lands requiring drainage, rind not lose its juris

diction thereby. 

Sec. 88.075. Work may be stopped: When landowners represent
ing more than a majority of the confirmed benefits in a farm 

"drainage" file a petition requesting that no more work be done 

nor expense incurred, the court orders a hearing thereon .with 

notice by posting. If the court finds the petition properly 

signed and notice properly given, it issues an order that no 

more work be done or expense incurred. Such order does not af

fect existing contracts.· Thereafter the. county clerk certifies 
ORGANIZATION-Petition . to the city, town, or village clerk the amount of taxes to be 

Sec. 88.05. Who may petition: Whenever lands will be improved collected to pay the indebtedness of· the "drainage.". The 
and public welfare promoted by drainage, the owne.r or owners of ·"drainage" is liable for debts existing at· the time of the order. 
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Where there is bonded indebtedhess the secretary ,continues to 

make an annual report as provided in section 88.13. The order 
continues in force until like application and like notice 

requesting that work be resumed is heard and determined. 
(L. 1931, ch. 90.) (New Berlin Farm Drg. #3, 207 Wis. 338; 241 
N.w. 347.) 

ORGANIZATION--Powers 

Sec. 88.11. Inclusion of lands: If the original w,orks author

ized and confirmed by the court do not sufficiently drain lands 

assessed, or if the owners of other lands desire to secure the 

benefits of the works installed, any owner may petition for the 

construction of necessary supplemental drains for the inclusion 

of his land within the "drainage." The petitioners and other 

interested parties directly affected may, in writing, waive any 
and all notices of hearing and may consent to the immediate 

filing of a report by the board, to the laying out of drains, 

and to the assessment of benefits and supplemental benefits, in 
substantial conformity with section 88.06. In the event there 
is no waiver or consent, the proceeding is the same as for 

original construction. 
Sec. 88.20. Consolidation: Two or more "drainages" may be 

, consolidated upon the petition of the interested parties, the 
recommendation of the board, or the initiative of the court upon 
such terms as may be just, if the court after hearing is of the 
opinion that each "drainage" will be benefited. 

Sec. 88.21. Intercounty "drainages": When an area too small 
to be profitably drained under the Drainage District Law is in 
more than one county, a petition must be filed, in the county 
containing the largest acreage imd the court of that county will 
organize the "drainage." All orders and judgments are filed in 
each county, and all money is transmit ted to the treasurer of 
the county where the county court has jurisdiction. 

Sec. 88.25. Appeal$: Appeal from all orders is to the circuit 
court of the county ha'ving jurisdiction to establish. All 
issues except benefits and damages are tried by the court, and 
the excepted issues are also tried by the court unless jury 
trial is demanded. Appeal from the circuit court is to ~he 

Supreme Court of the state, within 30 days. 

Sec. 88.26. Pub! ic corporation: The drainage board is a 
public .corporation subject to all the rules of law applicable to 

such opganizations. The county court at all 'times has super
vision over the board and may require it to report at any time 
on any matter,connected with its duties. 

Sec. 88.27. Entry on lands: Members of the board, the chief 
engin~er, contractors, and their respective agents and employees, 
may go up0n any lands ,proposed for inclusion or included, for 
all necessary purposes of location and construction. 

FINANCING--Assessments 

Sees. 88.08 and 88.09. Soard to assess benefits and daMages: 
,Whenever a "drainage" is organized, the board with the assist

ance of an engineer (approved by the chief engineer if there 

is more than 200 acres) lay out the drain and assess the bene
fits that will accrue to each parcel of land and corporat'ion. 

In assessing the benefits to farm lands the board must ascertain 

the character and quality of the surface soils and sub--soils, 

the uses to which the land will be adapted, and all elements 

entering into the increase in value of the land resulting from 

the proposed work. The board assesses the damages to all farms 

and corporations, estimates cost of construction, ass'esses cost 

of construction against the benefited lands and corporations in 

proportion to the benefit to accrue, and prepares a map showing 

the boundaries of the "drainage" and the location of the works. 

If the area is more than 200 acres, the report must be submitt,ed 

to the chief engineer for his approval or disapprovaL If the 
damage iri any case exceeds the benefits, the difference is paid 

from the assessments levied against all lands and corporations. 

The court orders a hearing on the report after notice. Sec. 

88.09: The court hears all objections to the report, amends and 
corrects it to conform to the facts shown, confirms the report 

as amended and corrected, and directs the drainage board to 

enter into contract, after advertisement, for the construction 

of the work. 
Sec. 88.10. Collection of assessments and additional assess

ments: All assessments and additional assessments for the cost 

of construction and for supplemental cost of construction, when 
confirmed by the court, are certified to and recorded in the 
office of the recorder of deeds of the county in which the lands 

are situated and thereafter are liens 0:1 such lands. 
Assessments for construction are immediately due unless the 

court shall order them paid in annual installments not exceeding 

15 in number. Installments bear interest at 6 percent and are 

payable September 1 each year. In case the original assessments 
for construction or supplemental construction are not sufficient 

to complete the works, the court may direct the levy of an 

additional assessment for construction apportioned on the bene
fits previously· confirmed. The total assessment for construc
tion, including supplemental assessments, may not exceed the 
benefits assessed against the lands and the corporations unless 

an interested party agrees to pay the excess and furnishes 

security therefor. 

Sees. 88.13 and 88.11J. Assess•ents certified: The secretary 
of the board keeps a separate record of all assessments in each 
"drainage," and before the first of December in each year cer

tifies to the clerk of the town, city, or 'village the amount due 
from each tract of land and each corporation located or assessed 
in such municipality. Sec. 88.14: Each clerk must insert in the 
tax roll each year the amounts of unpaid assessments and in
terest due that year against the respective lands and corpora

tions. Assessments are collected by the treasurer of each 

municipality and returned by him to the county treasurer where 
they are kept separate from general t!!Xes. When other taxes 
and drainage assessments against the same land are sold at the 
annual tax sale, they shall be sold together to the same bidder. 
Tax deeds may issue after 3 years. No drainage assessment deed 
shall cut off any unpaid or subsequent drainage assessment or 
tax, nor shall any tax deed cut off any drainage assessment. 
The provisions of section 75.20 apply also to drainage assess
ment certificates. Failure to collect unpaid assessments in 
any one year may be corrected and the assessments collected in 
any other year. (L. 1939, ch. 329.) 

Sec. 88. 16. Treasurer: The county treasurer is treasurer of 
the district, keeps separate accounts for each "drainage," and 

pays out funds only upon order of the court or proper warrants 
of the drainage board. 

Sec. 88.19. Annual report and assess•ent: The drainage board 
makes an annual report of the estimated amount needed for all 
purposes during the ensuing year, with an assessment propor
tioned upon the confirmed benefits against all lands and corpo
rations. A hearing is had thereon, the court amends and confirms 
the report, and thereupon the assessments are levied. (L. 1937, 

ch. 175.) 

FINANCING--Bonds 

Sec. 88.12. May borrow money: Subject to the approval of the 
court, the board may borrow money at not exceeding 6 percent 
and issue notes or bonds of the "drainage" therefor, but such 

obligations must become due and payable not later than one year 

beyond the time fixed for the payment of assessments on which 



654 CENSUS OF DRAINAGE: 1940 
they are based. These obligations are a lien on the assessments 

for cost of construction, repair, and supplemental work, as well 

as all other assessments theretofore confirmed by the court. 

Subject to the court's approval, the drainage board may borrow 
money to pay any obligation of the "drainage" and to refund ex

isting notes and bonds. (L. 1933, ch. 266.) 

DRAINAGE DISTRICT LAW 
(Chapter 89, sees. 89.01 to 89.80) 

ORGANIZATION--Petition 

Sec. 89.19. Petition for organization: Whenever a majority 

of the owners representing one-third in area of the land of a 
proposed district, or whenever the owners of more than one-half 

of the land, desire to· organize a drainage district, provided 
that no owner be counted for more than 320 acres of land, they 

may file ln the circuit court of any ~ounty in which any part 

of the lands are situated a petition which must recite the name 
of the district, the necessity for the proposed work, describing 

it, a general description of the works and of the lands intended 

to be included in the district, a statement that the public 
health and welfare will be promoted by the work, and a statement 

that the benefits will exceed the damages and costs. The peti

tion must state also the names and addresses of the owners and 

mortgagees of all lands in the district so far as known. The 

court will permit the petition to be amended to conform to the 
facts. The terri tory in a district need not be 8.11 in one body, 
provided that each part will be benefited to a greater extent 

than the damages and costs to that part, and that it is more 
economical to construct and maintain the works as a single dis
trict. 

Sec. 89.20. Hearing on petition: On the filing of the peti

tion, the court fixes a time and place for a hearing thereon, 
giving 20 days' notice by posting, publication, and personal 
service. A copy of the petition is mailed to each nonresident 
owner. Such posting, publication, personal service, and mailing 
of notice gives the court jurisdiction of the subje'ct matter. It 

is not necessary to serve notice on the petitioners themselves. 
Sec. 89.22. Remonstrances: Any interested party may appear 

and contest the sufficiency of the petition or of the notice or 

the jurisdiction of the court. The affidavit of any petitioner 

that the petition is signed by a sufficient number of owners is 

prima facie evidence of that fact. All deeds made for the pur
pose of establishing or defeating the petition are void unless 

made in good faith and for valuable consideration. If the court 

finds that the petition is not properly signed, it will dismiss 
the proceedings at the cost of the petitioners. If the petition 

is properly signed, the court makes a finding of fact to that 
effect and orders all necessary amendments. The court then 

appoints three competent and sui table persons as commissioners 

of the district. 

ORGANIZATION--Officers 

Sec. 89.23. Commissioners: Ownership of land in the district 
does not disqualify a person as commissioner. Commissioners 

must reside within 50 miles of the district and in the State of 
Wisconsin. Commissioners' ter~s are 5 years, and vacancie~ may 
be filled by the court for uncompleted portions of terms. The 

removal of a commissioner from the state or from within 50 miles 

of the district vacates his office. The commissioners keep 
separate accounts for bonds and interest payments and for general 

purposes; and may not draw on the bond and interest account ex
cept to pay principal and interest of bonds or notes issued. 
They keep a complete record of all assessed land and the payment 
of assessments thereon. 

Sec. 89.26. Organization of board--Chief engineer: The com

missioners organize by electing from their number a president 
and secretary-treasurer. As soon as practicable they employ ·a 

district engineer, to be approved by the chief engineer of the 

State. The engineer, 1mder the direction of the chief engineer, 

makes a preliminary report to the commissioners, and they in 
turn report to the court (1) whether the proposed work is neces

sary or will be of utility and will promote the public health 
and welfare; (2) whether the total benefits will exceed the 

costs of construction and damages, both within and without the 

district; (3) whether it will be necessary to do any work in 
navigable waters, and whether such work will interfere with the 

general navigability thereof or materially impair any public 

rights in the use of said water; (4) the boundaries of the dis

trict according to government subdivisions as far as possible, 

but the boundaries may not be changed so as to deprive the court 
of jurisdiction. The commissioners file a report of the chief 

engineer on the feasibility of the project, with a preliminary 

plan of drainage and an estimate of the probable cost of the 

work. The report of the chief engineer must also include a 
joint report of the College of Agriculture of the University of 
Wisconsin and of the Department of Agriculture and Markets on 

the quality of the soil and sub-soil, with a soil map of the 

district, stating the present value of the land and the kind of 
crops that may be raised thereon, and containing a recommenda

tion for or against the organization of the district. Such 

report, and the report of the commissioners, are prima facie 
evidence of the fact therein stated. If the recommendation of 

either state department is against the formation of the district, 
the petition will be dismissed. (L. 1935, ch. 550.) 

ORGANIZATION--Powers 

Sec. 89.2ij, Commissioners' powers: The commissioners may go 
on any land in or adjoining their districts to make surveys and 

lay oui; the works and to construct, repair, and maintain them. 
Subject to the approval of the court, they may condemh land 

within and without the district needed for necessary works and 
for maintenance. They m(ly bring all necessary actions for the 

protection and preservatioti of the works, and may appoint not 
exceeding 3 fire wardens. 

Sec. 89.27. Preliminary report-Public Service Commission: 

Upon the filing of the preliminary report,_ the board fixes the 
time for a hearing thereon an<j. gives notice by publication, 
posting, and personal service. The report describes the lands 

that are included but not mentioned in the petition, and those 
mentioned in the petition b11t excluded. Where lands are sought 

to be included, the same notice is given their owners as that 
given for the original hearing on the petition. Any interested 
party may remonstrate against the report or any part thereof. 

If the court finds that it has not jurisdiction, or that the 
benefits will not exceed the costs and damages, or that the work 
will not promote the public welfare, or that it is not feasible, 

or if the cost of satisfactory drainage is fo1md to be more 

than 75 percent of the fair market value of good tillable lands 
in the township, then the petition is dismissed·. If the court 
finds the contrary upon all of those points, it makes an order 
in writing confirming the report as filed or as amended, and 
directs the commissioners to proceed with the work. If upon 
confirmation of the report it appears that it will not be neces
sary to enter on any na:vigable water or to remove any dam or 
obstruction, the district becomes thereby fully organized as a 
body corporate. If it appears to the contrary as to navigable 
waters, the court directs the commissioners to file with the 
Public Service Commission of Wisconsin a certified copy of the 
proceedings together with an application setting forth the 
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public utility feature of the proposed works. The Public Ser- construction will not exceed the benefits assessed. Sec. 89. 3t: 

vice Commission fixes a ·hearing on the application of the com

missioners, gives notice in the usual manner, and hears all 

interested persons. The Commission may make an independent 

investigation. If the Commission find that a public utility 
and benefit will be served by the proposed works and that no 

navigability nor public right will be impaired thereby, it 

makes a finding to that effect, and establishes the minimum 

level at which the affected waters shall be maintained, and 

transmits its finding to the clerk of the court having juris"'

diction. Any interested person aggrieved by the finding has 

the right to bring action for review thereof undE-r section 

196.41. The Public Service Commission having fmmd that public 
health and welfare will be promoted, and that no public right 

nor navigability will be impaired, and that the works are neces
sary for the proper operation of the proposed drainage, they 

grant authority to the drainage commissioners to do all acts 
necessary to obtain rights-of-way and construct the works of the 

district. Property may be acquired by the district by condem
nation in the same manner as for railroad rights-of-way. Upon 

the filing of the Public Service Commission's confirmation of 

the report with the court having jurisdiction, the court will 

confirm the preliminary report and the district thereby becomes 
fully organized as a body corporate; otherwise, the proceeding 

is dismissed. (L. 1931, ch. 79.) (Delta Fish & fur Farms, u. 

P. 203, Wis. 519; 234 N.W. 881·) 

Sees. 89.28 to 89.31, and 89.33. Commissioners' duties: Im
mediately after the confirmation of the preliminary report, the 

commissioners proceed to make all necessary surveys and lay out 

the work, award damages for lands to be taken or injured, and 

assess the 1 ands in proportion to the benefits that will be 

received. They report to the court in detail as to \\hat lands 
and corporations will be damaged and the amotm.ts o'f the damages, 

and what lands and corporations will be benefited and the 

amounts of the benefits. They report an estimate of the annual 

maintenance cost, and furnish maps, profiles, and specifications 
for the work. The commissioners are not confined to the plans 
as made in the petition, but make and _'report the most feasible 
plan in the interests of public welfare and benefit to the 
lands to be drained. The commissioners may extend or contract 
the boundaries of the district to include other lands that will 
be benefited or to exclude lands not benefited. Such changes 

may not, however, deprive the court of jurisdiction. The report 

must be presented to the State Chief Ehgineer for approval, and 

may not be filed until it amended to meet his approval. Hear
ings on the report may be held upon the application of any 
interested party. Sec. 89.29: Spoil banks of ditches may be 
converted into roads where feasible, and after public use for 

two years such become public highways to be maintained by the 
township. Sec. 89.30: County lands may be assessed the same as 
other lands. Sec. 89.31: Ditches may cross state lands upon 
application of the drainage board. Sec. 89.33: Any owner, 

mortgagee, or corporation assessed may remonstrate against the 
report, and the court after hearing all the evidence, if such 
appear equitable and just, will amend or modify the report. 

FINANCING--Assessments 

Sees. 89.3~ and 89.35. Confirmation of assessments and 
damages: When all remonstrances relating to the validity of the 
proceedings or the general plan of work have been determined, 
the court will confirm the assessments and the damages awarded 
on all lands and corporations as to which no remonstrance 
remains undetermined, and will direct and empower the commis
sioners to proceed with the work. The order of confirmation 
may not be entered unle$s the court finds that the cost of 

487507 0 - 42 - 43 

At the time of confirmation of the report, or at any time before 

bonds or notes that are liens on the assessments have been 

issued, the court may order the assessments for construction 

against lands and corporations, or either, to be paid in not 

more than 15 annual installments, and assessments for repairs 

in not more than 3 annual installments, in such amounts and at 

such times as will be convenient for completion of the works or 
for payment of the principal ·and interest of bonds or notes to 
be issued. The court fixes the date when the first installment 

for construction becomes due, which must be September 1 not 
more than 5 years after the date of the order. All installments 
bear 6 percent interest from the date of the order of confirma

tion. 
Unless otherwise ordered, all assessments are payable at 

once. Assessments for construction, additional assessments, and 
assessments for repairs and interest are a first lien on the 
1 ands assessed from the. time of recording the order of confi rma

tion in the office of the recorder of deeds in the county in 
which the lands are situated. This lien is paramount to all 

other liens, whether they have accrued prior to the filing of 
the petition or not, except only the .lien of general taxes. Any 

party assessed may pay his assessment in cash at any time before 
the commissioners have contracted to borrow money on bonds or 

notes based upon such assessments. 

In July of each year the commissioners file with the clerk 
of the court an itemized report showing all receipts and dis

bursements during the preceding year and an estimate of the 
needs for the succeeding year. The statement includes bonds 
issued and paid, work done, repairs to be made and the cost of 
the same, the funds that will be necessary for the succeeding 
year, and the amount of assessments against lands and corpo

rations necessary to cover the same. Objections may be filed 

and hearing held on this report of the commissioners before it 

is confirmed by the court with such amendments as appear desir
able. The state engineer may in his discretion order an ap

proved engineer to inspect any work under construction. If the 

commissioners make any material change in any plan without the 

approval of the state chief engineer, they become liable on 
their bonds. 

See: In re Wood Co. D.D., 201 Wis. 368; 230 N.W. 57. 
Wileman u. L., 209 Wis. 594; 245 N. W. 838. 

Sec. 89.36. Unpaid assessments: If assessments are not paid 

when due, the commissioners on or before December 1 certify them 
to the clerk of the town, city, or village in 1\hich the lands 

are situated, and the clerk enters the same on the tax rolls of 

that year against the lands assessed and they are collected in 

the same way as general taxes, except that personal property 

and all lands other than those actually assessed are not liable 
to· seizure and sale. 

Sec. 89.37. Delinquent taxes: Assessments not paid to the 
commissioners or to the town, city, or village treasurer are 
returned to the county treasurer at .the same time as delinquent 

taxes. He issues a separate certificate of sale for drainage 

taxes. When lands are offered for sale and are not sold, the 

county treasurer may bid them in for the county. But the county 

is not liable for future drainage assessments thereon. In case 

lands so bid in by the county are not redeemed within the statu

tory period, the circuit court upon application of the county, 

the commissioners, or any creditor or bondholder of the district 
will direct the treasurer to sell the lands at public auction. 

From the amount received the county treasurer first deducts the 

costs and any unpaid taxes due the county, and pays the balance 
out to such creditors or bondholders as the court may direct. 
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Lands so sold are released from all liens of assessments made 
prior to sale. Tax deeds will issue in 3 years for land so 
sold. "No tax deed shall cut off any drainage assessment nor 
shall any drainage assessment deed .cut off any tax. n (L. 1939, 

ch. 329.) 

See: Bankers Farm M. Co. v. Christofferson, 221 Wis. 148; 266 
N.w. 220. 

Lewiston D.D. v. Diehl, 227 Wis •. 372; 279 N.W. 4~. 

Sees. 89.38 and 89.1l2. Enlargements: Upon petition of the 
owners of one-tenth of the land seeking to repair and enlarge 
existing drains or to lay out and .coostruct any new drains, or 

when the commissioners shall be of the opinion that additional 
and supplemental drains ·are necessary, the commissioners cause 
plans and specifications for the enlargements to be prepared and 
proceed in substantially the same manner as for original con
struction. They estimate the cost of the new construction, and 
apportion the supplemental benefits an~ assess them as provided 
in section 89.28. Sec. 89.42: Specific and detailed instruc
tions for carrying drains across railroad rights-of-way are set 

out in the statute. 
Sec. 89.1lll. Additional assess•ents: If the first assessment, 

either for original or supplemental work, proves insufficient 
to do the work of construction, or if additional sums are neces
sary to pay principal and interest on boo.ds, additional assess
ments may be made upon order of the court, proportioo.ed on the 

sum of all benefits which have been confirmed by the court. 
They may be made without notice, and are payable in installments 
and treated and collected in the same manner as original assess
ments. The commissioners have the same power to borrow money 
based on such additional assessments as in the case of original 
assessments. 

Sec. 89.61. Assess•ent of another district: One district may 
assess another for special benefits received by it, and have 
the assessment confirmed by the court or recover it in an action 

at law. The clerk certifies the assessment to the commissioners 
of the district assessed and they must levy a sufficient tax to 
pay it. The .court may order the payment to be made in install

ments. 

FINANCING-Bonds 

Sec. 89 ... 7. Borrowing money-Refunding: The cou-rt may author
ize the commissioners to borrow money for preliminary expenses, 
before the confirmation of the ~eport levying assessments, and 
issue notes of the district therefor to run not more than two 
years at 6 per cent interest. Upon order of the court the com
missioners may borrow money not exceeding the assessments made 
and"unpaid at the time of borrowing, for construction or repair 

or for payment of any lawfully incurred indebtedness, and may 
secure the borrowed money by notes or bonds of the district 
running not longer than one year after the last installment of 
such assessments is due. The commissioners advertise for pro
posals to furnish money at favorable rates of interest or to 
purchase bonds. or notes a~ the most favorable premium. If un
able to sell the bonds at par or above, they may, with the 
approval of the court, sell them at private sale at the best 
price obtainable. 

The cour~, upon petition of the commissioners, may authorize 
them to refund lawful indebtedness of the district by taking up 
and cancelling all notes and bonds· and issuing new bonds and 
notes therefor payable in such longer time as the court may 
deem proper, not to exceed in the aggregate the amount of all 
notes and bonds then outstanding and •accrued interest thereon. 
Refunding bonds bear 6 percent interest. 

When the indebtedness of the district has been refunded, or 
is about to be, the court may extend the time of payment of 

assessments for construction to September 1 next before a like 

portion of refunding bonds that are liens thereon become due. 
Assessments so extended, with interest and .charges, remain liens 
on the land originally assessed. No note or bonds or other evi
dences of indebtedness (except refunding bonds approved by the 
court) running for more than one year is valid unless approved 
by the commissioner of banking, the commissioner of agriculture, 
the state chief engineer, and the attorney general, and 'unless 
it bears a statement showing that approval. 

CONSOLIDATION 

Sec. 89.60. Consolidation of dlstrlcte: Whenever the owners 
of at least 10 percent of the lands in each of two or more dis
tricts under the jurisdiction of the courts of the same circuit 
petition :that the districts be consolidated, any court having 
jurisdiction of one or more such districts may .consolidate two 
or more such districts and give a name to the .consolidated dis

trict and appoint commissioners therefor. 
When the districts are under jurisdiction of courts of dif

ferent circuits, the petition is to the court having the largest 

area in its jurisdiction. Assessments in the several districts 
remain in force and the lien thereof is not affected by the con
solidation. After .the consolidation, the benefits may be re
assessed to render them just and equitable as a basis for future 
assessments, but such reassessments may not in any manner affect 
any bonds, notes, or other obligations of either of the dis

tricts consolidated. 

DISSOLUTION 

Sec. 89.666. Dissolution of districts: The owners· ·of more 
than one-half of the lands in a drainage district that have been 
assessed for benefits may file with the circuit court having 
jurisdiction a petition signed by them, asking for disorganiza
tion of the district. The court holds a hearing on the petition 
after 20 days notice by posting and publication. N~ district 
may be disorganized until its debts are all paid or the money 
to pay them has been deposited with the treasurer; or the lands 

· in the district have been assessed to the full amotmt of the 
confirmed assessed benefits and such" assessments fully paid; or 
after assessments have been levied to the full amatmt of the 
confirmed assessed benefits, and sale of all delinquent lands . 

1 has been made pursuant to section 89.37. 
The cou.rt, being satisfied that all debts are paid and that 

dissolution will be a public benefit, enters an order to that 
effect. Any funds remaining in the hands of the treasurer after 
dissolutitn are distributed pro rata to the landowners in the 
proportion of benefits assessed. 

WYOMING 
(fyomtn~ Revtsed Statutes, 1931; Supplement, 1940; 

Art tcles 8-9, sees. 122-801 to 122-918) 

DRAINAGE DISTRICTS 
ORGANIZATION-Petition 

Sec. 122-801. Petition for organization: WheRever a major
ity of the adult· landowners within a district who represent 
one-third in area of the lands within such district, or when
ever the adult owners of more than one-half of the lands, de
sire to construct drainage works across the lands of others for 
the promotion of the public health and welfare and for drainage 

·of said lands, or to maintaiil drainage works theretofore con
structed, such owners may file in the district court of any 

cotmty in which the lands or a part of them are situated, a pe

tition setting forth the name of the district, the necessity 
for drainage, a general description of the route and termini of 
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the works, a general description of the lands to be included, 

and the names of the owners of all lands where known. If the 

petition is for maintenance of works already constructed, it 

gives a general description of those works. The petition prays 

for the organization of a drainage district and the appointment 
of commissioners to execute the work. State lands may be in

cluded in the same manner as is provided for the inclusion of 

additional lands in drainage districts, and notice is to be 

served on the board having control of the state lands. 

See: Delfelder Dr. Dist. v. Givens, 45 Wyo. 123; 16 Pac. (2d) 
57. 

Dickey v. Bullock, 28 Wyo. 265; 202 Pac. 1104. 

Sees. 122-802 and 122-803. Amended petition: No petition· 
having the required signers shall be declared void, but the 

~ourt may at any time permit a petition to be amended to con

form to the facts if the facts justify the organization of a 

district. Similar petitions for the organization of a district 
may be circulated, and when filed will be regarded as one peti

tion having as many signers as there are separate adult signers 

on the several petitions who own land within the propo&ed dis

trict. All petitions received prior to the hearing will. be 
cons.idered by the court the same as if filed with the first pe

tition. Sec. 122-803: 'fhe territory need not be contiguous, 

provided it is so situated that the public health and welfare 
will be promoted by the drainage of each part and the benefit 

in each part will exceed the cost in that part, and provided 
that the court is satisfied that the work can be done more 

cheaply in a single district. 
Sees. 122-80ij to 122-807. Hearing on organization: The court 

fixes a time and place for a hearing on the petition and the 

clerk gives 20 days' notice by personal service upon all land

owners in all counties or by leaving a copy at the last place 

of abode of such landowners:, by registered mail to any mortga
gees or judgment lienholders, and by publication in each county 
affected. The notice gives a general resume of the allegations 

of the petition. Sec. 122-805: Where there are nonresident 

iandowners, the petition is accompanied by affidavits giving 

names and addresses where known or by a statement that after 
diligent search their names and addresses cannot be ascertained. 

The clerk mails a copy of the notice to each nonresident ~own. 
Sec. 122-806: 'The certificate of the clerk or the aft'idavit of 

any other person is sufficient evidence of the posting, serving, 

mailing, and publication of the notice. Sec. 122-807: Personal 

service gives the court complete. jurisdiction without posting, 

publication, or mailing. 

Sees. 122-811, 122-812, 122-81ij, and 122-815. Contests: At 

the hearing, interested parties who would be affected may pro

test the sufficiency of the petition or the notice, the consti
tutionality of the law, or the jurisdiction of the court. Con
testants may offer competent evidence, and all notices of con

tests must be in writing and specify the grounds thereof. Sec. 
122-812: The court hears and determines the contests as to the 
sufficiency of the petition. The affidavit of three or more of 
the signers to the effect that they are acquainted with the lo
chlity, have examined it, and that the petition is signed by a 

sufficient number of adult owners may be taken by the court as 

prima facie evidence of the facts stated. The affidavit of any 
landowner who is before the court, as to his age and ownership, 
is sufficient evidence. Sec. 122-814: Deeds made in order ~o 
defeat or establish the prayers of the petition, unless in good, 
faith for valuable consideration, are void. Sec. 122-815: If 

the court find the petition not properly signed it will be dis

missed at the cost of the petitioners and judgment entered 

against them for such costs. 

ORGANIZATION--Officers 

Sees. 122-816, 122-817, and 122-82ij. Commissioners: If it 
appear that the petition is properly . signed, the court will so 
find and will appoint three suitable persons as commissioners. 

If the district is intercounty, no more than two COJlilllissioners 

may reside in any one of said counties. Owne1·ship of lands 

does not disqualify a person from being a commissioner. After 

the appointment of the first board of commissioners, if a ma

jority of the landowners who OWn one-third of the land shall 

petition the court asking that the coD'.missioners be elected by 

vote of the assessed landowners, the court will so order. At 
the election each landowner and corporation assessed is entitled 

to cast one vote for each acre of land or fraction thereof 

owned and assessed. Upon like petition the order may be re

voked and the commissioners be appointed by the court. Sec. 

122-817: The commissioners give bond approved by the court. A 
majority constitutes a quorum and is sufficient in any matter 

within their jurisdiction. Sec. 122-824: The commissioners are 
at all times under the control and direction of the court, and 

failure to obey its directions is punishable as contempt. 

Sees. 122-826 and 122-827. Preliminary report: The commis
sioners organize by electing one of their number secretary. As 
soon as may be, they personally examine the lands in the dis
trict and report to the court as to whether the proposed work 
is necessary or would be a public utility; whether it would 
promote public welfare; and whether the total benefit would ex
ceed the costs of the work together with the damages resulting 
therefrom, including all benefits and damages within and with
out the district. They also fix the boundaries of the district, 
which may not be changed so as to deprive the court of juris
diction. Sec. 122-827: If the commissioners discover a more 
suitable plan for carrying out the purposes of the petition, 
they so report to the court. 

Sees. 122-828 to 122-833. Hearing on commissioners' report: 
Not less than 30 days after the filing of the. commissioners·• 
report the court fixes a time and place for a hearing thereon, 
the notice of which is by publication and gives a brief state
ment of the substance of the report. Any additional land not 
mentioned in the pe~ition must be described, as well as any 
land excluded. Sec. 122-830: Any interested parties may remon
strate against the report or any material part thereof, in writ
ing verified under oath and filed at least five days before the 
hearing. Sec. 122-831: Owners of added lands receive the same 
notice as given for the hearing on the petition. Sec. 122-832: 

All issues on the hearing are tried by the court without a jury. 
If the court determine in favor of the remonstrance, or if the 
report be that the work will not promote the public welfare or 
that the benefit will not exceed the .cost and damages, the pe
ti tion must be dismissed at the cost of the petitioners and 
judgment will be entered against them. Sec. 122-833: If the 
contrary is found by the court on all points, the court will 
file its findings in writing and issue an order confirming the 
report, as amended to conform to the findings, and will direct 
the commissioners to proceed with the work. 

Sec. 122-835. Corporation created: Upon the entering of the 
order confirming the commissioners' report, the district is de

clared to be organized as. a drainage district under the name 
given in the petition or by the court, with the boundaries 

stated, and is a body corporate and has perpetual succession. 
The commissioners constitute the eorporate authority of the 
district. 

ORGANIZATION--Powers 

Sees. 122-838 to 122-8ij6, 122-8~9. and 122-850. Surveys: After 
the confirmation of the preliminary report the commissioners 
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make surveys, lay out the proposed work, mal<e a map with 
plans, profiles, and specifications, and report the same in 

writing to the court. Sec. 122-839: They report whether the 
route and termini stated in the petition are feasible, and if 
not, what route and termini are proper and feasible. Sec. 122-

84.0: If they find that change of boundaries is necessary, they 

the particular cormt. If there be no remonstrance, or if the 
finding be in favor of the validity of the proceeding after the 
report shall have been modified to conform to the findings, the 

court will confirm the report. The order of confirmation is 
final and conclusive, and the proposed work is thereby estab
lished and organized. Appeal to the Supreme Court may be taken 

report the new bormdaries and the owners of the land affected within 30 days. The order of confirm~tion may be modified at 
thereby, but no such change may be made that will deprive the 
court of jurisdiction. If the owners of lands adjacent to the 
district petition to have their lands included, the petition is 
qonsidered in the same way as the original petition. Sec. 122-

84.1: The commissioners report what lands within the district 
will be damaged, and award to each tract or interest the amount 
of the damage. Sec. 122-842: The commissioners state what lands 
within the district assessed by,them will b~ benefited, and as

sess against each tract or interest the amount of benefits that 
will accrue. The benefits so assess~ are referred to as the 
"assessment of benefits." Sec. 122-84.3: The commissioners de
termine and report, as nearly as they can estimate the total 
amount that the proposed work will cost, including all inciden
tal expenses, organization expenses, cost of proceedings, prob
able damages to land both within and without the district, at
torney's fees, and such sum as they may deem necessary to cover 
defaults and delinquencies in the payment of assessments. This 
report will be known as the "cost of construction." Sec. 122-

81,.4.: If the costs of any particular part of the work should be 
assessed against any particular tract or corporation, the com
missioners so specify and fix and determine the sum that should 

be assessed. Sec. 122-84.5: If any corporation will (lerive 
special benefit from the works, the commissioners so report 

and assess the special benefits. The word "corporation" means 
railroad companies, private corporations, towns, cities, vil
lages, and drainage districts. Sec. 122-846: That part of the 
"cost of construction" not assessed as above, is apportioned 
and assessed by the commissioners against the several benefited 
tracts, lots, and easements in the district in proportion to 
the benefits to each. The assessments that together make up 
the cost of construction are referred to as "assessments for 
construction." The commissioners also report the probable cost 
of keeping the proposed works in repair after completion. Sec. 

122-84.9: The commissioners are not confined to the route, ter
mini, extent, or size of the works as stated in the petition, 
but they design, lay out, and plan as they may deem best to 

promote the public welfare and drain or protect the lands with 

the least damages and the greatest benefit to all. Any plan 

a subsequent term of court on petition of the commissioners 
after such notice as the court may require. The court may per
mit a supplementary or amended report to be filed as to any 
matter which might be included in trw original report, after 
reasonable notice to all interested parties, and hearing. 

Sees. 122-859 and 122-861. Judgment against petitioners: 
When the court dismisses the petition in any cause it enters 
judgment against the petitioners for the cost of the proceeding. 
The commissioners file with the clerk an itemized statement of 
the costs before judgment is issued. See;. 122-861: All peti
tioners contribute to the payment of the costs in proportion to 
the number of acres of land they have within the boundaries of 
the district at the time of the filing of the petition. 

Sees. 122-868 to 122-870. Entry on lands: The commissioners 
and tl::teir agents have .the right of entry on lands adjacent to 
the works of the district for inspection and repair and shall 
not be liable for trespass. Sec. 122-869: The commissioners 
have the right to cross railroads and their yards, and the rail
road company must open its right-of-way or yards and permit the 
works to cross them as soon as the• works are constructed to 
such right-of-way or yai-d. Sec. 122-870: The district is liable 
to the railroad company for reasonable cost of bridges and cul
verts made necessary by the works, but not more than an average 
cost of similar structures within 100 miles of the district 
limits. 

Sees. 122-878 to 122-882. Reconstruct ion-Enlargement: If 
after completion of the district works it becomes necessary to 
reconstruct or enlarge the same, the commissioners may file a 
petition with the crurt substantially similar to the original 
petition,. praying that they be authorized to proceed· with such 
work. Sec. 122-879: If the commissioners fail to file a peti
tion, it may be filed with like effect by 50 percent of the 
landowners or by owners representing not ;Less than 50 percent 
in area of the land. Sec. 122-880: The procedure is the same 
as in the case of filing the preliminary report. Sec. 122-881: 

If the petition is granted, like proceedings are had in all 
respects the same as for the confilination of the preliminary 
report, except that the boundary and organization of the dis-

presented may, upon application of any interested par.ty and trict may not be affected by the proceedings. The cost is paid 

hearing thereon, be amended by the written order of the court. 
Sec. 122-850: If the commissioners find that the proposed dis
trict described in the petition will not embrace all lands that 
will be benefited, or will include lands not benefited and not 
necessary to be included, they extend or contract the boundaries 
of the district accordingly, and tht! boundaries reported by 
them may, on the application of interested parties and hearing, 
be altered by the court in such manner as it may· judge to be 
best, provided there shall be no change in boundaries which 
will render the petition dismissible. 

Sec. 122-851-58. Hearing on commissioners' report: Upon the 
filing of the commissioners' report the court orders a hearing 

thereon after due notice by publication ,and personal service 
upon all parties whose lands are assessed or recommended to be 
included in the district. Where the district is intercounty, 
the notice in the county where the court has jurisdiction de
scribes all the lands, assessment, and damages awarded but the 
notice in the other counties gives only that information for 

by the district if the petition is signed by the commissioners. 
All subsequent proceedings are the same as for .original con

struction. Sec. 122-882: In making assessments of benefits the 
commissioners must regard the work as an integral part of an 
entire system, and tal<e into consideration all assessments of 
benefits previously made tn order that no part of the district 
shall bear an unjust proportion of the total cost of the entire 
system. 

Sec. 122-883. Eminent domain: Any district requiring a way 
of necessity outside of its boundaries for authorized works may 
exercise the right of eminent domain in the manner prescribed 
for condemnation of rights-of-way for railroads. 

Sees. 122-907 to 122·909. Contract with the United States: 
1Drainage districts are given power to enter into contracts with 

the United States to construct drainage works, after the con
tract has been first submitted to the qualified electors of the 
district at an election.heid for that purpose and a majority of 

the elector~ present and voting J::tave voted in favor of such 
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contract. Sec. 122-908: The commissioners may secure the indebt--' 

edness incurred by the contract by issuing bonds of the dis

trict in such form, terms, and denominations as may be fixed by 

the Secretary of the Interior. Sec. 122-909: When a majority 
of the lands in a district are unentered public lands, a major
ity of the commissioners of the district, who shall be residents 

of the state, may be appointed by the Secretary of the Interior. 
Such hold office until the unentered lands in the district be
come a minority. When the Secretary of the Interior appoints a 

maJority of the commissioners, the remainder are elected at 

large from the whole district. / 

Sec. 122-911-18. Division of district: When a majority of 

the adult owners of land within any portion of an organized 

district, who represent more than one-half in area of the land 

within that portion which it is proposed to cut off and divide 

from the drainage district as organized, desire to effect such 
division, they may file a petition in the county court having 

jurisdiction of the district. The general nature of the divi
sion is substantially the same as proceedings for original 
organization. 

Sec. 122-1001-13. Cooperation of districts: Two or more in
corporated drainage districts desiring to cooperate in the 

operati,on and maintenance of their respective systems may do so 
under this article (article X) which provides for an election 

on the subject; appointment of district managers; definition of 

their powers and duties; apportionment of expenses; and with

drawal after another election. 

FINANCING-Assessments 

Sec. 122-862. InstallMents: At the time of the confirmation 
of the assessments, the court may order them paid in install

ments in such amoun,ts and at such times as will be convenient 
in meeting the obligations o~ the district including bonds, in
terest, and notes that may be issued. The installments become 

delinquent on the same dates as state and county taxes, and 

bear interest from the date of any notes or bonds issued by the 
district for the payment of which said assessments are pledged, 

at a rate fixed by the court, not exceeding 7 percent. 

Sec. 122-863. Lien of assess11ents: Unless otherwise provided 
by the order of confirmation, assessments are payable at once 

and from the time of the entry of said order are a lien upon 

the lands assessed until paid. Any owner or corporation may 

within 30 days ,pay the amount of the assessments against his 

land or any tract thereof. Such payment relieves the lands 

from the lien and the corporation from the liability on said 

assessment. Warrants are drawn by the state auditor to pay for 

assessments against state lands upon presentation of an order 
of the district ,court having jurisdiction properly certified. 

Sec. 122-861J. Assessments for repairs: Assessments to meet 

expenses of any current year are due and delinquent at :such time 
or times each year as may be fixed by law for state and county 

taxes to become due and delinquent. The commissioners file with 
the clerk of the court ·havin,e: jurisdiction, before the first 

When thus completed, it is I<Hown as the budget of the district 

and verified under oath by one of the commissioners. 

Sec. 122-865. Assessment roll: Before the first Monday in 
August the commissioners must prepare an assessment roll con

taining the names of the owners and a description of the prop
erty within the district and the aggre)<ate assessment of benefits 

confirmed against it as well as the names of the corporations 
assessed and the aggregate assessment against each corporation. 

The assessment roll shows also the amount assessed against each 

piece of property in the district for current expenses and to 

meet the principal and interest of indebtedness for the current 

year. All assessments are apportioned on the aggregate assess

ment of benefits last confirmed by the court. The drainage 

commissioners deliver the assessment roll to the county com

missioners of the county having 'jurisdiction and they, at the 
time of making the county tax levy, must levy against each 

piece of property in the drainage district the respective 
amounts assessed in the assessment roll. The county commis

sioners deliver the assessment roll to the county assessor in 
each county interested, and the assessor extends upon the tax 

roll of the county the respective amounts assessed against each 
piece of property in the assessment roll. (State v. Cole, 43 

Wyo. 209; 209 Pac. 1040.) 
Sec. 122-866. State revenue laws· apply: The state revenue 

laws for the collection of taxes on real estate apply to drain

age assessments. The county treasurer, at the time of adver

tising real property for sale for state and county taxes, in

cludes in such advertisement the amount of drainage assessments 
against each lot and tract or easement. The treasurer sells 

the property separatP.ly for delinquent drainage taxes and issues 

separate certificates of sale therefor. The, treasurer offers 
the entire tract assessed and the first bid sufficient to pay 

the assessment, interest, penalties, and cost must be accepted. 
If there be no bid, the treasurer issues tax sale certificate 
to the drainage district. The period of redemption is 18 months 

after the date of the certificate. The district has all of 

the rights of an individual as to owning and disposing of land 

so acquired and not redeemed. They may not, however, sell 

property at a loss. [Big Bend Dr. Dist. v. State, 50 Wyo. 242; 

60 Pac. (2d) 815.] 

Sees. 122-872 to 122-871J. Additional assessments: If the 

first assessment for construction should prove insufficient, or 
if an additional sum is needed in any year to pay principal and 

interest on lawful indebtedness, additional assessments on land 

and corporations benefited, proportioned on the'last assessment 

of benefits approved by the court, are made by the commission
ers under order of court. Notice is by publication in each 
county affected. The additional assessments may be made ·pay

able in installments, and are collected in the same manner as 
qriginal assessments ·for construction. Sec. 122-8'13: Omissions 

of assessments of either benEtfi ts or damages are not jurisdic

tional, and upon discovery of an omission the commissioners 

correct it by agreement or by assessments the same as assess-
Tuesday in June, an itemized estimate of the money to be raised ments for construction. Sec. 1"22-8'14: Parties objecting to 
by assessments for new construction, maintenance, and current 

_expenses. The .commissioners may add a sum in. addition suffi

cient in their judgment to provide for possible delinquencies. 

The court fixes a hearing of any objections thereto, after 

notice, and determines the amount to be raised by assessment for 
the .current year and causes the adjudication to be entered of 

record and filed with the commissioners. The commissioners add 
such amount as may be necessary to meet principal and interest 

on lawful indebtedness of the district maturing during the cur

rent year, with an additional sum for possible delinquencies. 

assessments levied may, at any time after ten days' notice or 

order to show cause, be brought into court. The presumption is 
in favor of regularity of the assessment unless the owner can 
show it to be inequitable or 'Void. 

Sec. 122-885. Current expenses: Commissioners may not incur 
indebtedness in excess of the amount provided in the budget ex
cept by approval of the court after petition filed and hearing 

thereon. If the court authorizes the expenditure! it is placed on 
the assessment roll for the current or ensuing year. All debts 

contracted by the commissioners in any other manner are void. 
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Sees. 122-886 and 122-887. Liens-Collection: All assessments 

with interest, penalties, and .costs are a perpetual lien, not 
in excess of the benefits severally assessed, on all lands and 
other property against which such assessments ha'Ve been levied, 
second only to liens of state, .county., city., town, or school 
taxes. No sale of delinquent property to enforce general taxes 
shall extinguish the lien of the drainage assessments. Sec. 
122-887: Drainage assessments are .collected by the same officers 
in the same manner and at the same time that state and .county 
taxes are collected, _and are paid to the treasurer of the dis
trict except assessments levied for the payment of bonds and 
interest which are held by the county treasurer in a fund from 
which he pays such principal and interest. When all bonds are 
paid, the fund is turned over to the district treasurer. The 
commissioners may elect the .county treasurer as treasurer of 

the district also. 

See: State v. Cole, 43 Wyo. 209; 299'Pac. 1040_. 
Bd. of Commrs. of Big Hom Co. v·. Byron Dr. D.:, -52 Wyo. 

417; 75 Pac. (2d) 759. 

Sec. 122-900. Effect of assess1111nts: All assessments for 

construction, additional assessments, or assessments for re
pairs against any land or any .corporation, as soon as .confirmed 
by the .court, are a judgment against such land or .corporation 
and are .collected in the same way as other judgments; provided, 
that whenever said assessment is a lien upon land, it shall be 
.collected only out of that land. 

FINANCING-Bonds 

Sec. 122-877. Notes and bonds: The commissioners may borrow 
money., not exceecting the amount of the assessments for construc
tion and additional assessments and assessments for repairs, 
reconstruction, extension, enlargement, and improvement unpaid 
at the time of borrowing; for the .construction, repair., and re
construction or enlargement of any works within their· authority., 
or for the payment of any indebtedness that they have lawfully 

1 incurred; and may secure the borrowed money by notes or bonds 
bearing interest at not to exceed 6 percent and running not be
yond one year after the last installment of assessments on ac

.count of which the money is borrowed shall fall due. Notes and 

bonds may not be sold at less than 90 percent of their face 

value. They are negotiable, and do not make the··commissioners 

personally liable., They .cons.titute a lien upon the assessments. 

If any money derived from bonds remains after the works are 
paid for., it may be. used in maintenance and repair work before 

making assessments for such work. [Big Ben Dr. D. u. State, .5() 

Wyo. 242; 60 Pac. (2d) 815.] 

Sec. 122-88 ... Refunding bonds: Upon petition of the comis
sioners, the court will authorize them to refund any lawful in
debtedness by issuing in lieu thereof new notes or bonds payable 
in such longer time as the .court may de~m proper., in amounts 

sufficient to retire all outstanding notes and bonds of the dis
trict and unpaid accrued interest thereon, together with such 

amount as the commissioners deem necessary to meet possible 
future delinquencies in the payment of assessments. Refunding . 
bonds bear not to exceed 6 percent interest. To pay ·such bonds 
the commissioners may levy assessments, but not in excess of 
the benefits assessed. In the alternative the .commissioners 
may -~ssue refunding bonds oi:lly to retire notes and bonds out
standing and unpaid and accrued interest thereon, and to pro
vide a fund for possible defaults and delinquencies, by levying 
from year to year assessments for that purpose, but not in ex
cess of the benefits assessed. (L. 1933, 'Special Session, ch. 
15 amending Revised ·statutes 122-884.) 

CONSTRUCTION 

Sec. 122-888. 8 ids for construction: At any time when the 

work to be done will exceed $500 in cost, the .commissioners 

BJUSt advertise for sealed bids and let the work to the lowest 

bidder. They may reject all bids and readvertise. 
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ALABAMA ............... . 

ARIZONA ............... . 

ARKANSAS .............. . 

CALIFORNIA 

D rninage 
Law of 
1885. 

Drainage 
Distr·ict 
Law of 
1903. 

(Cont tnued, r;. 664) 

.JIIRISll!CT!O~ 

'llu~ court of probate of 
the conn ty ill which 
more of the dis t.rict 
lands l'lre ~i tuatetl 
t!Hul in 1U•Y other 
cou11 ty. Such cour·t 
thereafter ret.tJins 
or i!,!.ltHll and exclu
sive jurisdiction co
exteusiv\:o! with the 
boutHl:tries of the 
district. wt tltout re
_¥.R.rtl to county 1 ines. 
1\ppeal i:; t.o the~ cir
cuit court. of said 

· cmmty. (209, 213) 

The board of supervi
sors of the county 
in which the greater 
pot·tiou of' the lands 
nf the proposed Uis
trict.. are situatecl. 
They establish the 
bounc.larie.s of the 
district, but may not 
exclude land suscep
tible of drainage by 
the same works nor in
clude lnnds thflt will 
not be benefited. 
Appeal is to the su
p e r·io r court of tlte 
county. (3516-3518) 

The county court, where 
tile l"listrict is wholly 
within 1 c01mty. In 
intercounty districts, 
the circuit court of 
the cmmty where the 
lal'gest portion of the 
lands are situated. 
The words "county 
court" nnd "connty 
cl(>rk 11 in the statute 
mean "circuit court'' 
and "circuit clerk," 
where the lands of' the 
district lie in more 
than 1 county. (4455) 

The board of super
visor::; of the county 
in which the greater 
po r tiOT"- of the 1 ands 
of the district are 
situated. The peti
tion and the order 
defining the bmmda
ries of the district 
must be filed with 
the recorder of each 
county affected, and 
another district may 
not be formed within 
such territory without 
the consent of the 
trus. tees of the first 
district. (1-3) 

The board of supervi
sors of the cotmty 
in which the greater 
portion of the lands 
are situated is au
thorized to establish 
a d r n 1 n age district 
upon petition pre
sented at a regular 
meeting after having 
been published for 2 
weeks with notice of 
the meeting to which 
it will be presented. 
(2) 
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Petition 

Pt~ti tion to the ~n-o
bate court must be 
si,s'llt-:!d l>y A. majority 
ot' th~ landowners 
owning more than 1/g 

of the ncrt:>ag0, or by 
at least lj;~ of' the 
lanrlowners owning more 
t111n1 1f 2 o f t.he acre
age, in a con ti~uous 
bo1ly ot' wet, swamp, or 
overflowed lR.nds or 
buds subject to over
flow. (211) 

Petition is presented 
..._by 5 o1· more holders 

of title or evitlencl?' 
of t.itle to ngricul
t 11 rnl lR.nds su.scep
t iblf> of drainage by 
tl1e S(tme system of 
works. The equalized 
assessment roll next 
preceding the petition 
is sufficient evi
dence of title. The 
petition must describe 
the proposect bound
aries of the district, 
and be accompanied by 
bond to pay costs if 
the district is not 
organized. (3515, 
3516) 

Three or mare owners 
of real property with
in "~ proposed dis
trict may petit.lon 
the court to estnb
lish sue h district. 
[f the petition is 
signed by a majority 
in number, acreage, 
or vnlue of the hold
ers of real property 
within the proposed 
district, estab~ish
ment is mandatory. In 
the absence of such 
signatures the· court 
investigates, and es
tablishes the district 
if deemed adva11tageous 
to the real property 
therein. (4455, 4455) 

The petition must be 
signed by the owners 
of 2/3 of any body of 
·land susceptible of 
the same method of 
drainage. It must be 
verified by at least 
1 signer, presented 
at a regular meeting 
of the supervisors, 
describe the lands 
and name the owners, 
and name 3 persons to 
serve as trustees for 
the first 3 months. 
(1) 

The pet! tion must be 
signed by 50 or a ma
jority of the holders 
of title or evidence 
of t1 tl e to agricul
tural lands suscepti
ble· of a general mode 
of drainage by the 
same system of works. 
The last equali.zed 
county assessment roll 
is sufficient evidence 
of title. lands may 
not be acquired for 
the purpose of signing 
the petition or vot
ing. (1) 

PROCI!:DUHE 

.\lethod of organimtion Form of orgoni?:Htion 

The prolmte court, wi t11 
t!J e upproval 0 r the 
Commissioner of Agri
culture anrl Indus
tries, immediately ap
points an engineer to 
report on boundftries, 
public benefit, plun 
for drninnge, anrl 
cost... After hearing, 
thi;> court rietennines 
the sufficieucy of 
the petl tion nr111, 1 f 
tile pur poses of the 
act will be subser•ved, 
enters ll.n order de
claring the district 
organiZed. (211, 215) 

The supervisors divide 
tl1e district into 3 or 
5 ·approxima tf!: ly equal 
divisions~ Each di
vision elects a direc
tor, who must be a 
resident freeholder 
of the division, or 
if requested in the 
petition, 3 directors 
are elected at large. 
A.n elect ion in each 
county interested 
determines the ques
tion of organization. 
Electors must be land
owners who have paid 
taxes under the last 
county tax roll. 
(351~3523' 3531) 

The court appoints an 
engineer selected by 
the petitioners, if 
satisfRctory to the 
court, to survey and 
ascertain the limits 
of the region that 
will be benefited and 
to report on the char
acter of the required 
works. After notice 
and hearing on the re
port.., the court, deem
i'lg it best for all 
parties, enters an 
order establishing 
the district. 

The trustees organize, 
employ an engineer, 
locate the works, and 
make plans and esti
mates of cost. They 
report to the super
visors of each COWlty 
interested. Persons 
owning the whole of 
lands susceptible of 
drainage by one method 
may, upon petition, 
Wldertake drainage on 
their own responsi
bility and, with the 
approval of the super
Visors, have the same 
powers as boards of 
tru..c:;tees. (7, 8, 19, 
20) 

An election by the 
landowners determines 
whether the district 
shall be organized. 
Electors must possess 
the qualifications 
required under the 
general election laws. 
On a majority favor
able vote the super
visors declare the 
te rr 1 tory organized 
into a drainage dis
trict and record the 
order in each county 
interested. Elections 
may be contested on 
appeal to the superior 
court. (6) 

Drainage districte The 
district is a public 
corporation of the 
stnte, with the right 
to do all acts neces
snry to the purposes 
for which createu. It 
has eminent domain to 
secure rights-of-way, 
and t11e right to make 
assessments B11d issue 
bonds. (215) 

Drainage (,listrict, with 
the general powers of 
public corporations 
including the right.. 
of eltlinent domain to 
secure rights-of-way 
and necessary prop
erty. Rights-of-way 
and other property 
belonging to the dis
trict, as well as its 
bonds and other in
debtedness, may not 
be taxed for stnte, 
county, or municipal 
purposes. (3528-3540, 
3572) 

Drainage district, with 
the usual powers of a 
public corporation. 
It may employ the 
right o~ eminent do
main to acquire proper 
outlets, and may con
struct its works be
yond the limits of the 
district for that pur
pose. Such works re
main the property of 
the district, and may 
not be used as outlets 
for lateral drains of 
outside lands without 
compensation to the 
district. (4472, 4480) 

Drainage district, with 
the power to acquire 
necessary rights-of
way and materials 
from lands inside or 
outside the district 
by condenmation under 
the general statutes. 

Drainage district, with 
power to cOnstruct 
necessary works and 
condemn rights-of-way 
to cross railroads, 
highways, or water 
courses~ Rights-of
way through state 
lands are dedicated. 
The drainage works 
and other property of 
the dis, tri c t may not 
be taxed for state, 
county, or municipal 
purposes. (8, 9, 57) 

GROUP I.-STATES INCLUDED IN 

\lanagement 

A board of 3 drainage 
commissioners ap
pointeU by the probo te 
court, recommencterl by 
a major 1 ty in ncres 
in the district. Com
missiollers must be 
adult lnndowners in 
the district, And at 
least 1 must be n 
rest dent of the county 
where the proceP.fUngs 
were inaugurated. 
(217) 

FINANCING 

Preliminary expense 

If tl1e petition is dis
missert, the court 
levies 11 Wliform tax 
ogninst the lands of 
the pet.i ttoners with
in the proposed dis
trict. Upon estnb
lislling the district, 
the cOurt levio~ fl 

uniform acNHtge tax 
of not more than 50 
cents per Bcre to 
clef'rny organization 
expenses. (215, ~16) 

A board of 3 or 5 Before collection of 
elected directors. the first nssessments 
Directors classify the directors may in-
themselves by lot to cur i.ndebtedness not 
determine their terms to exceed $2,000 to 
of office. Thereafter meet the expenses of 
the term is 4 years. organization, to be 
The office of the paid wheu funds 
board having been come into their hands 
once established may from assessments or 
not be changed except bonds. A surety bond 
upon notice. (3519, must be filed with the 
3526, 3531) petition, conditioned 

to pay costs if the 
district is not organ
ized. (3515, 3571) 

The court appoints a 
board of 3 commis
sioners, who must be 
landowners, to govem 
the affairs of the 
district. Upon peti
tion of a major! ty in 
value of the land
owners, the court will 
appoint any particular 
person recommended or 
will remove any com
missioner already np
pointed. The court 
may also remove a. com
missioner for cause 
stated in writing, 
after hearing, and 
with the right of ap
peal by the commis
sioner. (4458, 4472, 
4490) 

The trustees recom
mended in the petition 
control the district· 
for 3 months; then a 
boar·d· of 3 tMJStees 
is elected. After 
approval of the peti
tion, landowners who 
oYm a majority of the 
acreage adopt bylaws 
for governing t~1e dis
trict and for electing 
trustees, which by
laws must be siJ:.med by: 
a majority owner
ship in acreage. (4, 
6, 7) 

A b o.a r d of 3 or 5 
elected directors 
manage the affairs of 
the district. The su
pervisors divide the 
district irito 3 or 5 
nearly equal divisions, 
and 1 director is 
elected by each di
vision; ·or, if re
quested in the peti
tion, 3 directors, 
who shall be resident 
electors and free
holders, are elected 
at large. (5, 12, 
13-26) 

The preliminary ex
penses of the proceed
ings are paid by the 
county, to be refunded 
from the first col
lection of assess
ments on benefits~ In 
intercounty districts 
the costs are appor
tioned between the 
counties interested in 
proportion to the 
benefits assessed in 
each CO\mty. Bond is 
filed with the peti
tion, conditioned to 
pay costs 1 f the d.is
trlc t is not organ
ized. 

The expenses of organ
ization are borne by 
the petitioners. On 
any petition to in
clude additional 
lands, those peti
tioners must pay 
costs. 

Bond for double the 
probable cost of or
ganization must ac
company the petition, 
conditioned to pay 
costs if the district 
is not organized. 
After organization 
nnd ·before collection 
of assessments, the 
directors may incur 
indebtedness not to 
exceed $5,000 and 
i'ssue warrants there
for, payable after 
assessments are col
lected. (2, 56) 



CHART OF DRAINAGE LAWS 
CENSUS OF DRAINAGE, 1940 

FINANCING-COntinued 

Apportionment of benef'i ts 

The drainage commissioners 
adopt a "plan of reclama
tion, • which is filed with 
the probate court and sub-o 
mitted to the COmmissioner 

. of Agriculture and Indus
tries. Upon petition of the 
commissioners, the court 
appoints 3 viewers to assess 
benefits end damages to each. 
property. If the costs are 
not more then 90!1 of the 
benefits, the court approves 
or modifies the report and 
confirms it. (225, 226) 

The directors appoint an en
gineer and 2 appraisers to 
divide the district into 
tracts of not more than 40 
acres and to apportion to 
each t,.ract the amomt of 
b'nefits it will receive. 
The !•and least benefited is 
assessed 1 unit, and each 
tract recei v:i:ng more bene
fit is assessed proportion
ately higher but not more 
th81J 5 units. (3602) 

The commissioners examine the 
land, rights-of-way, and 
easements within the dis
trict and assess the amomtts 
of benefits and damages that 
each separate property will 
receive. Wten the commis
sioners find outside lands 
beneti ted, they assess them 
·and report to the court; 
and, if' the finding of the 
court: after hearing be in 
favor of the commissioners, 
such lands are armexed. 
(4462, 4524-4529) 

Upon the filing of the trus
tees' ~report, the supervi
sors appoint 3 disinterested 
commissioners, residents of 
the county or counties af
fected, to view the lands, 
&!ssess the benefits that 
each tract will receive frail 
the works of the district, 
and assess to each tract a 
proportionate share of the 
whole .cost. The assesSBlent 
list is published end the, 
comm:lssioners meet as a 
board of' equalization there
?n· (9, 13) 

No benefits are apportioned. 

Assessments 

The drainage commissioners 
levy a tax of such portion 
of the benefits confirmed 
as may be necessary to pay 
the costs of the improve
ment. Addi tiona! levies mey 
be made, but the aggregate 
ex elusive of maintenance 
and interest may not exceed 
90!1 of the benefits as
sessed. Drainage taxes are 
a lien of equal dignity 
with state and county taxes. 
(230, 231) 

The directors annually fur
nish to the cotmty supervi
sors an estimate of the 
money needed for the suc
ceeding year, .including 
principal and interest on 
'maturing bonds. The super
·visors levy the a.m.OlD'lt of 
such estimate according to 
the units assessed, and 
collect it at the same time 
as state and CO\Dlty taxes. 
(3554-3557) 

After hearing, the court will 
correct and confirm the 
benefits assessed and enter 
its decree, having the ef
fect of a Judgment, taxing 
the real property, rights
of-way, and easements for 
the estimated cost of the 
improvement, plus 1~ for 
contingencies. Such tax is 
a lien in proportion to the 
benefits assessed each 
piece of' property. Damages 
are deemed accepted unless 
demand is made for jury as
·sessment within 30 days. 
(4463-4485, 4471) 

Assessments are paid tnto the 
county treasury and dis
bursed on warrants of the 
trustees. 'lbe tabulated 
list of assessments, f::l.led 
with the treasurer, is a 
lien on the lands. COllec
tion is enforced by ciVil 
action conducted by the 
district attomey. (10, 14) 

The directors annually fiLe 
an estimate ot· expenses for 
the ensuing year, including 
a sinking fund to pey bonds. 
The supervisors levy a tax . 
to raise the needed amount. 
The rate is determined by 
deducting 15ll from the as
sessed value of the lands 
and dividing the required 
amount by the remainder. 
Special assessments mey be 
made upon a 2/s favorable 
'Vote. (40-42, 55) 

Bonds 

The drainage commissioners 
may issue district bonds 
for the cost of the im
provement and preliminary 
expenses, less such amolDlt 
of the assessments as may 
have been paid in cash. 
The par value of the bonds 
plus the cash pal'l"ents may 
never exceed ~ of the 
benefits assessed. Bonds 
mature annually for 20 
years, beginning·not later 
than 5 years from dote of 
issue. Bonds may be sold 
for not less than 95jl of 
par value w1 tb interest. 
(236, 237) 

'lbe directors estimate the 
amount needed for con
struction, and on a major-
1 ty affirmative vote at a 
Sjpec18l election issue the 
amount ot bonds voted. 
Bonds are in 10 series, 
due in 11 to 20 y~ars. 
(3541-2) Upon petition 
and a special election 
with a favorable 2/8 ma
jority, funding bonds may 
be issued. (3546, 3551-
3553) 

The commissioners may issue 
bonds to pey preliminary 
expenses, pledging the as
sessments for payment. 
Bonds mey be issued to pay 
expenses of constMlcUon. 
They must mature within 
30 years. They may be 
divided into annual in
stallmen ts or mature at 
one time, with proper 
provision for a sinking 
fund. Refunding bonds may 
be 1 s sued in an amOlUlt 
not greater than neces
sary to pay past due out
standing ~ds and future 
outstanding bonds matur
ing within 5 years. (4467, 
4474, 4520) . 

Security for bonds 

To make provision for pay
ment of bonds the commis
sioners my IIAke edd1 tion
a! levies on benefits. 
The total levy exclusive 
of maintenance and inter
.est may not exceed 9~ of 
the benefits. Holders of 
defaulted bonds MY seek 
mandamus for levy of suf
ficient taxes, and appoint
ment ot receiver to coli ect 
taxes and sell delinquent 
lands. (238, 239) 

W1 thin 30 days after bonds 
are voted the directors 
must bring action in the 
superior court to deter
lline the valid! ty of the 
bonds. Such validity mey 
not be tested in any man
ner otller than that herein 
provided. (3573-3578) 
Bonds are a lien upon the 
real property in the dis
trict in proportion to the 
assessment of benefits, and 
are· paid from revenue de
rived from assess.ents on 
such property. The lien 
of any issue has prefer
ence over that of any sub
sequent issue. (3544) 

Bonds are secured by lien 
on all lands, rights-of
way, and easements in the 
district; and the levy of 
an annual tax to pey them 
may be enforced by manda
mus. If 'any bonds or in
terest are not paid w1 thin 
30 days. after maturity, 
it is the duty of the 
chancery court, upon ap
plication on the bond
holder, to appoint a 
receiver to collect taxes 
to pey them; and such re
ceiver may foreclose the 
lien on the lands and 
other property. (4484, 
4485) 

There is no proVision for No bonds. 
issuing bonds. 

On a majority favorable 
vote at a special election, 
bonds mey be issued from 
time to time to pey con
struction costs. Bonds 
must mature within 40 
years. Refunding bonds mey 
be issued on peti t:Lon of a 

' majority in number of 
freeholders after vote at 
a special election w1 th a 
"AA affirmative maJority. 
(27-29, 32) 

Directors must file suit in 
the superior court to de
termine the validity of 
all bonds. Bonds are paid 
:from annual assessments on 
the real property in the 
district and are a lien on 
such property, Which re
mains liable to be as
sesSed for payment. The 
lien of any issue of bonds 
is preferred to that of a 
subsequent issue. (30, 58) 

IIAINTENANCE 

Completed improvements are 
under the manage~aen t of 
the drainage commission
ers, who must keep them 
in repair and for that 
purpose annually levy a 
maintenance tax on the 
lands benefi ten. The 
maintenance tax may not 
exceed 1~ of the assessed 
benefits in any one year. 
(247) 

The estimated cost of main
tEnance is included in the 
annual statements, fur
nished by the directors 
to the CO\Ulty supervisors, 
on which drainage taxes 
are levied and collected. 
If the supervisors fail 
to levy such tax, the 
county assessors must do 
so. (3554, 3604) 

After completion of the 
improvement, the commis
sioners may from time to 
time apply to the court 
for the levy of addi tiona! 
taxes for IIUlintenance and 
repair. The proceeding 
thereafter is the same as 
that for original assess
ment of taxes in propor
tion to the benefits 
assessed. 

Trustees annually file an 
estimate of the amount 
needed for maintenance 
with the county supervi
sors, who assess the 
amount in proportion to 
the benefits and collect 
the levy in the same man
ner as· original assess-
ments. · 

The yearly cost of mainte
nance is provided in the 
annual report by the 
directors to the county 
supervisors, stating the 
total amount required 
for all purposes in the 
ensuing year. 

663 

DISSOLUTION 

Upon petition of % of the 
owners owning not less 
than 2/a of the area taxed, 
the probate court 118Y dis
solve llllY district when 
it appears that the works 
need no further care or 
will not be further con
ducive to the public bene
fit, and tho t all obli
gations of the district 
have been liquidated .. The 
proceeding is the same as 
for orgBnization. (262) 

Upon pet1 tion of the di
rectors or any landowner, 
the county supervisors, 
after hearing showing that 
the district is no longer 
needed and that all its 
obligations have been 
paid, will enter an order 
declaring the district 
dissolved. (3599) 

The commissioners, when 
they deem it inadvisable 
to construct contemplated 
improvements, and if all 
indebtedness has been 
paid, petition the court 
asking that the district 
be abolished and giving 
the reasons tl'Jerefor. 
After notice and hearing, 
the court at its discre
tion will grant or dismiss 
the petition. The peti
tion may be renewed at 
any time.. No specific 
provision is made for 
dissolution of an estab
lished district. (4525) 

Upon petition of a majo:r
ity of electors, the trus
tees call an election on 
the question of disorgani
zation. On· a o/3 affirma
tive majority, the result 
is recorded with the 
county supervisors, and 
after payment of all debts 
the district is deemed 
disorganized. (20 '1z) 

No specific provision .. 
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STATE 

Drainage 
District 
Improve 
ment Act 
of 1919. 

JURISDICTION 

The board of supervi
sors of the cotmty in 
which the greater por
tion of the lands of 
the district are sit
uated. The board, by 
resolution, grants· or 
denies the petition 
but must find that the 
public welfare will 
be promo ted before 
granting it. (1, 2) 

CENSUS OF DRAINAGE: 1940 
GROUP I.-STATES INCLUDED IN CENSUS 

Petition 

Twenty or more property 
owners, or the owners 
of a majority of the 
lands within the pro
posed district, must 
sign the petition. 
For an intercounty 
district the petition 
•us t be signed by 10 
landowners or the onn
ers of a maJority of 
the land in the dis
trict in each connty 
to be affected. (1, 2) 

PROCEDURE 

\lethod of ol'ganization Fonu of organization 

Before ordering any 
work to be done, the 
supervisors must pass 
a resolution of in
tention, giving no
tice of the location, 
p 1 an, anrl boWldaries 
of the district, and 
stating that bonds 
will be issued to 
pay incidental ex
penses and cons truc
tion costs. They 
give notice to in-
terested parties of 
a hearing thereon. 
After hearing, the 
board by resolution 
deter mines whether 
the works will be con-

An improvement dis
trict of the col.ll1ty. 

Management 

The officers of the 
county having juris
diction are the of
ficers of the district 
and the board of su
pervisors has complete 
control. The ®unty 
surveyor is engineer 
of construction and 
the supervisors may 
appoint a consulting 
engineer. Approval of 
the state reclama
tion board 1s required 
if the work is of a 
character to come tm
der its Jurisdiction. 
(2, 4) 

FINANCING 

Preliminary expense 

'Ibe preliminary expense 
is paid by the coWlty 
and added to the final 
cost of the improve
ment, for which bonds 
are issued to the con
tractor. (18) 

CALIFORNI~<--------+----------------+~'--------------~s_t_ru_c_t~ __ • __ <_~_9_l ____ ~--------------~---------------4----------------~ 
-Continued 

Drainage 
District 
Act of 
1923. 

COLORADO ............. .. 

The board of supervi
sors of the county 
in which the greater 
portion of the lands 
of the district are 
situated. Petition is 
presented at a regu
lar meeti11g of the 
supervisors and they 
appoint an engineer, 
selected by. the peti
tioners aild approved 
by the board, to re
port witb plans, maps, 
and estimates of cost. 
(2, 3) 

The cotmty commission
ers of the coWl ty in 
which the greater 
porti:on of the lands 
are situated. The 
commissioners may 
change the boWldaries 
of the proposed dis
trict to include lands 
which will be drained 
or benefited by the 
proposed works. They 
may not exclude lands 
susceptible of drain
age which will be 
benefited. (1, 8) 

I. "Ditches" (I) The superior court 
II. "Cor- of the county in which 

porations" the g reate r portion 
of the lands are sit
ua ted. The court ap
points 3 commissioners 
to view the lands and 
lay out the proposed 
works. (II) Articles 
of inc~rpora tion are 
filed and tbe super.ior 
court apPoints com
missioners. (1, 2) 

The petition must be 
signed by 50 or a ma
jor! ty of the holders 
of title or evidence 
of title who hold a 
major! ty in acreage, 
or 2/3 of such owners 
holding 113 in acre
age, of lands needing 
drainage or Or irri
gated lands which con
tribute to the need 
for drainage. (1) 

The petition must be 
signed by a majority 
of the owners of 
land in the district, 
whether resident or 
nonresident of any 
county, as well as by 
the owners in the ag
gregate of a major! ty 
of the total acreage. 
It must be liccompa
nied by a map showing 
each tract of land 
and the name of the 
owner, and by surety 
bond for preliminary 
expenses. (2) 

(I) One or more of the 
owners of any low 
ground may present a 
petition to the su
perior court. (II) Any 
number of persons not 
less than 3, all of 
whom must be land
owners, may form a 
Col'pOration with per
petual succession and 
pet! tion the superior 
court for the appoint
ment of commissioners. 
(1, 96) 

After notice and hear
ing on the engineer's 
report, the supervi
sors grant or dismiss 
the petition. If 
granted, they estab
lish the boundaries 
of t.he district and 
appoint 3 directors, 
,vho must be landowners 
and qualified ele c
tors, to direct the 
affairs of the dis
trict. (4, ~10) 

Commissioners call 
election of land
owners to determine 
whether district shall 
be organized and to 
elect directors. Ma
jor! ty vote controls. 
Certified copy of Com
missioners' order es
tablishing district is 
filed with clerk of 
each coWlty affected, 
and thereafter oone of 
the land may be in
cluded in another dis
trict without owner's 
consent. (11-18) 

(I) The commissioners 
award damages, assess 
benefits, and report 
in writing to the 
court. After confir
mation of their re
port, the commission
ers convene all 
taxables to elect 2 
managers and a treas
urer. The confirmed 
report remains in 
force for 7 years. 
(II) The same proce
dure, but corporations 
may have perpetual 
succession. (2, 3, 7, 
96) 

Drainage district. The 
district has the usual 
powers of public cor
porations and may con
demn rights-of-way and 
property needed for 
the works under the 
general laws of the 
state. The directors 
of the distr.tct may 
acquire t1 tle to any 
and all water de
veloped, and dispose 
of such water, but not 
to deprive the district 
of title. (15, 26, 
33) 

Drainage district, 
with power to condemn 
rights-of-way and to 
appropriate and use 
water gathered or dis
charged by its works. 

(I) "Ditches," Con
trolled by the manag
ers elected by the 
taxables, who have 1 
vote for each dollar 
of tax paid. (II) 
"Corporation," with 
no capital stock nor 
directors, but not 
less than 3 elected 
managers. (7, 9, 96) 

The board of directors 
manage the affairs of 
the district. They 
may call a special 
election on any ques
tion, after notice. 
They es tab! ish by
laws for the control 
of the district, and 
create separate fUnds 
for the payment of 
its obligations. They 
may enter on any land 
to make surveys to 
establish the works. 
(11, 15) 

Three elected di
rectors manage the 
district; or, if re
quested in original 
petition, the com
missioners will ad
minister Wltil owners 
petition for elected 
dir~ctors. ')]hey may 
not contract an ex
pense more· than $5,000 
without written 'ap
proval of a majority 
of the voters, and 
contracts for $10,()(X) 
or more must be ap
proved by majority 
vote of the land
owners. (22) 

(I) Two elected man
agers and one treas
urer chosen by the 
taxables from their 
own number. The 
treasurer has the 
same power as the 
collector of taxes. 
(II) The managers 
elect 1 of their num
ber president, and 
the president and 
managers possess the 
usual powers of of
ficers of corpora-
tions. The managers 
and taxables make by-
laws for the corpora-

The directors levy an 
organization tax, not 
exceeding $2.00 per 
acre, to pay the ex
penses of organi
zation before f\mds 
are available. Only 
1 organization tax 
may be levied. The 
same tax applies to 
annexed lands. Peti
tion must be accompa
nied by bond in double 
the estimated cost, 
conditioned to pay 
costs if the district 
is not organized. 
(2,. 18) 

The commissioners re
quire bond or cash in 
double the estimated 
cost, conditioned to 
pay such costs if the 
pet! tion is denied. 
After organization, 
such costs are re
turned to petitioners 
from drainage assess
ments. 

(I) All persons bene
fi ted are liable to 
contribute to the 
costs of the ditch 
and the expense of the 
proceedings. The treas
u r er pays costs and 
expenses on warrants 
drawn by the managers. 
(II) Corporations are 
subject to the same 
prOvisions. (4, 9, 
96r 

tion. (7, 10, 96) 
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Drainage 
District"s 

\ 

The resident associate 
.1 udge of any county 
has jurisdiction to 
establish drainage 
and improve any drain 
or water course to 
reclaim wet or over
flowed lands. The 
removal of surplus 
water from agricul
fllra.l lands 1s declared 
to be a public bene
fit. (97) 

A major! ty of the res
ideo t landowners in a. 
proposed district, or 
the owners of 1/2 1 n 
acreage affected or 
assessed, may file a 
petition in the office 
of the prothonotary 
of any county in which 
such lands are sit
uated, describing the 
territory and the pro
posed work. Venue is 
in the county in 
which the petition is 
first filed. (98) 

The court, after pre
liminary hearing, ap
points an engineer 
and 2 disinterested 
resident freeholders 
as a board of viewers 
to make detailed re
port.with map and 
estimate of costs.· 
After full hearing 
on th;f:.s report, and 
finding that the 
benefits will exceed 
the costs, the court 
declares the district 
established. (99, 
106) 

Drainage district. 1he 
board of drainage 
commissioners is a 
body corporate and 
politic with the usual 
rights Qlld powers of 
corporations. The 
district may acquire 
necessary outlets and 
rights-of-way outside 
of its boundaries, 
and may exercise the 
right of eminent do
main. (106, 114) 

After the district is 
established, the resi
dent associate judge 
appoints 3 persons, 
who have first been 
elected by a majority 
of tne landowners, as 
a board of drainage 
commissioners of the 
district. This board 
manages and controls 
all of the district 
affairs. 

Bond must be filed with 
the petition in an 
amo\Dlt not exceeding 
$100 per mile of the 
improvement, con
di tioned to pay cos t s 
if the petition is 
dismissed. After 
the district is estab
lished, the prelimi
nary costs .are paid 
from collections of 
assessments~ (98) 



CHART OF DRAINAGE LAWS 
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FINANCING-Continued 

Apportionment of benefits Assessments 

After the execution of the The engineer makes written 
contract for construction, report to the supervisors 
the supervisors direct the showing the amount assessed 
engineer to view the lands against each parcel and di
and assess the total cost viding the same into yearly 
against the lands and public installments, clearly suffi
utilities within the dis- cient to retire bonds and 
trict in proportion to the interest. After notice and 
benefits to be received. hearing, the supervisors 
The resolution of intention correct or modify the report 
may provide tha·t a stated of the engineer and levy an 
portion of the cost will assessment on the lands 
be paid out of the county benefited in the am.ot.mt set 
gen~ral fund if pub! ic wel- forth in the confirmed re-
fare is promoted. (6a, 12) port. (12) 

The directars, assisted by 
the engineer, view all land 
and other ·property and as
sesS the benefits that will 
accrue to each tract. They 
may adopt a maximum number 
of acres as a unit for sepa
rate assessment. They may 
adoPt a uniform acreage as
sessment if the benefits are 
approxim·a tely equal.. The 
assessment lis t is filed 
with the recorder of each 
county. (20, 22) 

The directors classify the 
lands in tracts of 40· acres 
on a graduated scale in ac
cordance with benefits. The 
highest classification is 
100 and 1 esser benefits are 
on a percentage basis. They 
may class! fy the greatest 
benet'! t per acre as 100, and 
lesser benefits as percent
ages thereof; or, they may 
assess the increase in value 
to result to each tract. 
Appeal will be heard by a 
special jury in the county 
court, and the county judge 
may allow appea:l to the dis
trict court. (55-58, 63) 

(I) Commissioners appointed 
b;Y the superior court esti
mate the costs and report 
the proportion thereof that 
each person benefited shall 
pay. After hearing and con
firmation of the commission
ers.' report,. the treasurer 
collects the amotmt assessed. 
(li) The same provisions are 
appl.icable to corporations, 
and the certificate of in-, 
corporation may contain pro
visions for the conduct of 
its affairs. (2) 

The engineer and viewers 
classify the lands with 
reference to benefi-ts that 
wi:l.l be received, into five 
classes ranging from "A" to 
"E". As often as 5 mills is 
assessed agai·nst Class A, 
4 mills is ass~ssed against 
Class B, etc. The holdings 
of 1 landowner may not nec
essarily be all in 1 class, 
but the m.~nber of acres in 
each class is ascertained 
and reportect. (103) 

From and after the filing of 
the assessment list with 
the recorders, the. assess
ments constitute a lien 
against the lands 8J1d prop
erty Assessed. No subse
Qilent act of the directors 
may invalidate such lien. 
(20, 22) 

Classification as finally 
determined and recorded is 
thereafter the basis of all 
assessments. The directors 
each year determine the 
amount required for all pur
poses, including bonds, and 
prepare an assessment roll, 
which is recorded in each 
county and on which taxes 
are levied. Drainage ta»es 
are collected like state 
and county taxes. (58, 61, 
62, 65) 

(I) After notice to all tax
abies, hearing, and confir
mation of the commissioners' 
report, the treasurer col
lects the portionofthe 
cost and expenses that each 
person benefited· must pay. 
Any taxable may disCharge 
his assessment by work done 
under direction of the man
agers. (II) Corporations are 
subject to the same pro
visions. (9, 10, 96) 

When the drainage oommission
ers have estima·ted the 
total cost, they prepare 10 
drainage tax lists, pro
portioned on benefits, to 
be collected annually to 
cover the maturity of any 
bonds issued. The first 
roll provides for payment 
of bonds and interest ma
turing the third year, the 
second roll for the fourth 
year, etc. (103) 

Bonds 

The final order of the su
pervisors on the engiDeer's 
assessment is certified 
to the COWlty treasurer, 
who issues bonds in the 
a.moun t of the costs s ta. ted 
in such order. Bonds must 
mature within 20 years, 
beginning from 1 ~ 5 
years ~t.ft e r their date. 
(16) 

Wlen the supervisors ap
prove any bond issue pro
posed by the directors, 
such approval is certi
fied to the commissioner 
authorized to approve ir
rigation bonds. Upon such 
approval, an election is 
held on the question of 
is::;uing bonds. Bonds may 
not exceed ~ of the as
sessment for construction 
and must mature within 20 
years. Bonds may be sold 
at not less than ~ of 
par. (23, 25, 34) 

Bonds are issued after ap
proval at a special elec
tion held for that purpose. 
They mature in not more 
than 20 years, beginning 
after 11 years, and are 
payable in yearly series. 
(81- 87) Refunding bonds 
may be issued to redeem 
or compromise outstanding 
bonds and interest. (95, 
105) 

(I) There is nc1 provision 
for the issuance of bonds 
for tax ditches. (II) A 
corporation, on a majority 
vote of its taxables, may 
borrow money and issue 
bonds of the corporation 
in form ani am01mt as pre
scribed by the vote of 1 ts 
taxables. (96) 

The drainage commissioners 
may issue bonds for the 
total cost of the improve
ment, less assessments 
paid in cash, plus an 
ammmt sufficient to pay 
interest for the first 3 
years. Bonds are pa.yabl e 
in 10 equal installments, 
the first installm·ent 
maturing in 3 years. (119) 

Security for bond<; 

Bonds are secured by the 
lien of the assessments 
in proportion to benefits 
in the confirmed engineer's 
report. Such assessments 
are a lien on the lands 
and property assessed and 
are collectible like state 
and county taxes. Money 
from such assessments is 
placed in a special fund 
to be used exclusively in 
payment of bonds. (12) 

Bonds must be approved by 
the commissioner author
ized to approve irrigation 
bonds as legal invest
ments for savings banks 
~nd for other purposes .. 
Bonds are paid from the 
special bond fund, and 
assessments therefor are 
liens on the land and 
other property assessed.. 
(23, 35) 

The arumal assessment under 
the established classifi
cation includes the amolDlt 
necessary to pay bonds 
maturing that year. Di
rectors bring special pro
ceedings in the dist"rict 
court to have bonds vali
dated. Tile real property 
in the district remains 
liable to be assessed for 
the payment of bonds~ (89, 
94) 

(I) No bonds a.re issued. 
(II) The assets of the 
co'I'poration under i-ts 
power to assess the 1 ands 
of the taxables as pro
vided in its certificate 
of incorporation or by
laws, are liable for pay
ment of the bonds. (96) 

If any installment of bonds 
or interest is in default 
for 6 months, the bond
holders have right of 
action by mandamus to com
pel the levy of a tax or 
special assessment to 
meet unpaid installments. 
Bondholders may sue of
ficers of the district on 
their official bond for 
failing to perform their 
duties. (119) 

MAINTENANCE 

The supervisors levy an arJ
nual Bd valorem tax on the 
taxable property in the 
di5trict, sufficient to 
maintain and repai_r the 
works during the current 
year. Such taxes are 
placed in the mainteuance 
fund. All collections are 
turned over to the treas
urer of the COWlty having 
jurisdiction. (23a) 

The directors annually sub
mit a budget showing the 
amount necessary to be 
levied for all purposes, 
including maintenance 
during the ensuing .rear. 
At the same time that 
county taxes are levied 
the supervisors levy a 
drain~e tax oovering said 
budget after adding 1~ 
for contingencies. (29) 

The annual assessment under 
the established classifi
cation includes the esti
mated cost of maintenance 
during the ensuing year, 
and is collected on the 
assessment roll at the 
same time and in the same 
manner as other assess
ments. (61) 

(I) The confirmed return 
of the commissioners re
mains in force 7 years as 
the basis for subsequent 
assessments for mainte
nance, and until another 
order is granted upon 
application of one or more 
taxables. (II) One or 
more taxables may apply 
to the superior court for 
a new assessment for main
tenance, notwithstanding 
the charter provides 
otherwise. (8, 96) 

After completion, the 
drainage commissioners 
may levy assessments for 
maintenance on the lands 
benefited in the same 
proportion as the origi
nal assessment, but not 
to exceed 25~ of such 
original assessment. Re
pairs made necessary by 
any landowner 1 s negli
gence are assessed against 
his land alone. (121) 
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DISSOLUTION 

~o speclfi<: provision. 

The directors present 
a verified petition to 
the superior court of the 
county having jurisdic
tion, signed by 314 of the 
landowners owning 3/4 of 
the acreage. The petition 
sets forth the entire as
sets and indebtedness of 
the district. The court 
may, after notice in eBch 
county, order the dis
charge of the indebtedness 
and dissolution of the 
district. (45, 52) 

Upon petition of a majority 
of the landowners repre
senting a majority in 
acreage and proof that 
aJ.l obligations have been 
paid, the directors call a 
special election, and a 
majority affj..nnative vote 
dissolves the district. 
The dissolution is re
corded in each county. 
(116) 

(I) No .specific provision 
for dissolution. '!\hen old 
.di tch~s are improved by a 
new organization, allow
ance is made in abatement 
of taxes for work done on 
the old ditch that lessens 
the cost of the new. (!!) 
Corporations may have per
petual succession. (96) 

No specific provision. 
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STATE 

P'LORIDA ................ . 

GEORGIA ................ . 

IDAHO ................... . 

Drainage 
Districts, 
Act of 
1879, a
mended. 
{Includes 
outlet 
dists.) 

CENSUS OF DRAINAGE: 1940 
GRoUP i.-STATES INCLUDED IN CENSUS 

JURISDICTION 
Petition 

The circuit court of The state board of 
the county in which 
the greater portion of 
the lands are situated 
has exclusive juris
tliction, coextensive 
with the boundaries 
of the district with
out regard to· cotmty 
lines. (1452) 

The clerk of the supe
rior court, with the 
Commissioners of Roads 
and Revenue, consti
tute a court with 
power to establish 
drainage districts. 
The petition, however, 
is filed with the 
clerk of the superior 
court of any county, 
and such court estab
lishes the district. 
(2503) 

... 
The district court of 

the county having the 
largest area in the 
proposed district. 
Certified copy of the 
court order establish
ing the district must 
be filed with tho 
Secretary of State. 
(41: 2505) 

The county court of the 
county in which the 
largest portion of the 
lands in the proposed 
district are situated. 

drainage commission
ers, or a majority of 
the owners in number 
or in acres of a con
tiguous body of land, 
may file a pet! tion 
asking organization 
into a drainage dis
trict. Signing the 
petition obligates the 
lands of. petitioners 
to pay proportionately 
the assessments for 
costs. (1451) 

A mnj ori ty of the res
iclent landowners in a 
proposed district, or 
the owners of 3;5 of 
all lands which will 
be affected or as
sessed, file a peti
tion with clerk of 
the superior court of 
any county in which 
lands of the proposed 
district are situated. 
(2504) 

The petition must be 
s tgned by the ovmers 
of not less than Y3 
of the acreage in the 
district. No signer 
may withdraw his name 
without paying into 
court his pro rata 
share of the costs of 
the proceedings to 
date. (2505, 2506) 

Pet! tion must te signed 
by a majority of the 
adult owners of lands 
representing 7'3 in 
area, or ~ of such 
owners representing a 
majority in area. No 
pet! tioner may wi th1 
draw without the con
sent of a majority of 
the remainder. (2-4) 

PROCEDURE 

Method of organization Form of organization 

After notice and swn
mary hearing on the 
petition, the court, 
being of opirlion that 
the formation of the 
district will be ad
van·tageous to the 
landowners and to the 
pul:lic welfare, de
crees that the same be 
established, but not 
without the approval 
of the owners of a 
majority in acres. 
(1453) 

Summons is issued to 
all interested parties 
not signing the peti
tion; viewers are ap
pointed; and after 
hearing on petition 
and ''icwers 1 report, 
the court establishes 
the district and gives 
it a name and number. 
(2505-2513) 

After hearing on the 
petition, the court, 
finding that the dis
trict will be advan
tageous to a· majority 
in acreage, and of 
public benefit, enters 
an order defining the 
Uoundaries and naming 
the district* The 
district may be estab
lished even if the 
outlet is outside of 
1 ts botmdaries or of 
the col.nl.ty or state. 
(2507-2509) 

After hearing on the 
petition, f'inding same 
sufficient, the court 
appoints 3 commission
ers to lay out the 
work, estimate costs, 
and report. After 
full hearing, the 
court corrects and 
confirms the report 
and establishes the 
district. (5·, 10-17) 

The district is a pub
lic corporation of the 
state, with the usual 
powers of corpora
tions, for a term not 
exceeding that stated 
in the petition. Cor
porate existence may 
be ex tended after af
firmative vote of a 
majority in acres and 
petition to the cir
cuit court. (1453, 
1499) 

Drainage district. 
After establishment of 
the district and ap
proval of the plan, 
the superior court ap
points 3 dl'ainage com
missioners, who have 
ftrst been elected t-y 
the landoMiers. Such 
c omm iss ioners auto
rna ti cally become a 
body corporate and 
possess the usual pow
el'S of corporations. 
(2526) 

Drainage district. The 
district has the usual 
powers of corporations 
and may have perpetual 
succession and exer
cise the right of em
inent domain. Natural 
water courses may be 
altered and developed 
for_ the interests of 
the district. (2539) 

Drainage district. The 
district is a body 
corporate ani politic 
with perpetual succes
sion, and has the 
usual powers of public 
corporations. The 
drainage commission
ers constitute the 
corporate author! ty. 
(17, 26; 37) 

Management 

The district is managed 
by a board of 3 super
visors elected at a 
special election, with 
the electors casting 
1 vote for each acre 
owned. The state 
drainage commissioner 
votes state lands. 

The lloal'd of <lra 1nage 
commiss·ioners manage 
the affairs of the 
dis"tric t. To secure 
rights-of -way through 
lands not affected, 
the commissioners are 
granted the power of 
eminent domain. 
(2526) 

The court appoints 3 
resident drainage corn
missioners to manage 
the affairs of the 
district, and fills 
all vacancies. Com
missioners may file 
upon and appropriate 
water made available 
by the works for the 
beneficial use of the 
district. (2502-2510) 

The court appoints 3 
competent persons as 
commissioners, not 
more than 2 of whom 
may be f'rom 1 inter
ested county. The 
commissioners manage 
the affairs of the 
district and make de
tailed report to the 
court on its physical 
and fi nanc ia 1 fea
tures. (10-15) 

FINANCING 

Preliminary expense 

The supervisors levy a 
uniform tax, not ex
ceeding 50¢ per acre, 
for preliminary ex
penses. If necessary, 
they may borrow money 
tD'ltil the tax is col
lected and pledge as
sessments to be col
lected for payment. 

The petitioners give 
bond to pay costs in 
the event the district 
is not organized .• 
After organization, 
the preliminaryex
penses are paid from 
assessments. (2504) 

Petitioners must file 
bond for $500 to pay 
the costs if the dis
trict is not estab
lished. \\hen the dis
trict is established, 
the preliminary costs 
are paid from assess
ments on benefits. 
(2506, 2537) 

If the commiss loners 
find that the costs 
will exceed the bene
fits, the petition is 
dismissed and the 
costs of the proceed
ings are taxed against 
petitioners. When the 
district is estab
lished, preliminary 
costs are paid from 
collections of assess
ments on benefits. 
(5-11) 

ILLINOIS <-----+----------,_----------~---------+----------+----------1----------~ 
Farm ~ain
age Act, 
1685. 
(Also in
c 1 u des 
union, 
special, 
and user 
dists.) 

INDIANA ................ . 

In 1-town, 2-town, and 
user districts the 
town clerk receives 
the petition; in spe
cial districts, the 
com1ty court; in 3-
town districts, the 
county court where 
the "larger portion is 
situated. (92, 133, 
134) 

The superior or circuit 
court of the cotmty 
having the greatest 
length of ditch, for 
intercounty dis
tricts. The county 
board of drainage com
missioners or the su
perior or circuit 
court, for intracounty 
districts. (5740, 
5741) 

The petition is signed 
by a majority of the 
adult owners who own 
more than % of' the 
land, or by the owners 
of a ma,1ori ty of the 
land wOO constitute 73 
or more of the land
owners. (92) In user 
districts, by 1 land
owner,, (161) 

Af'ter notice, the court 
clerk dockets the pe
tition as a cause 
pending. UPQn remon
strance by )'a of the 
landowners, the peti
tion i"s dismissed. 
Each petition JI!USt de
scribe an area equal 
to 'A; of all lands 
which will be affect
ed. (5741-5743) 

In townships, highway 
commissioners of the 
township are the 
drainage commission
ers until drainage 
commissioners are 
elected. (97) In 3-
town drains, the 
county clerk calls 
an election to se
lect drainage commis
sioners. (96-138) 

The court appoints 2 
disinterested free
holders to act with 
the county surveyor 
as viewers. They re
port on the practica
b iii ty and public 
benefit, and whether 
costs will be less 
than benefits • After 
notice and hearing, 
the court dismisses 
the petition or estab
lishes the district. 
(5742-5752) 

Drainage district; un
ion district (133); 
special district (134-
153) ; district by user 
(161) ; mutual district 
(162). 

County d1 tch. The or
der of the court es
tablishing the dis
trict is conclusive 
in the absence of atr 
peal to the supreme 
or appellate court 
within 30 days. 

In special districts, 
3 elected commission
ers. If less than 15 
landowners, the com
missioners are ap
pointed by the court. 
(138) In township 

districts, 3 elected 
commiss loners manage 
the district affairs. 
(97) 

Management is in the 
hands of the county 
surveyor under the 
supervision of the 
county commissioners. 
(5737, 5767, 5768, 
5772, 5775) 

In special districts, 
bond must accompany 
petition to pay costs 
if not organized. 
After organization, 
costs are paid from 
assessments. (134) 

Petitioners give bond 
to pay c.osts if the 
proceeding is dis
missed. After organ
ization, the prelimi
na·ry expense is paid 
by the county treas
urer and ref\mded from 
assessments. 
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Apportionment of benefits 

Upon petition of the super
visors, the court appoints 
a board of 3 appraisers to 
assess benefits on each 40-
o.cre tract. After notice 
and hearing, the court cor
rects and confirms the ap
praisers ' report. Appeal is 
to the supreme court. Re
adjustment of benefits JII8.Y 
be had on petition of 25% 
in acreag.e. (1461, 1463, 
1497) 

The engineer and viewers di
vide the lands in to 5· 
classes according to bene
fits, the lands receiving 
the highest benefit being 
Class A, etc. The holdings 
of one landowner need not 
be all in 1 class, but the 
total of each class must be 
shown. (2519) 

The d·rainage commissioners 
examine the land, assess 
benefits , and apportioning 
the cost against each tract 
in proportion to the bene
fits. ·Lands contributing 
seepage are considered ben
efited to the ex tent that 
they are responsible for 
damages to low lands by 
saturation from irrigation 
water. (2514, 2415) 

Benefits are apportioned by 
the commissioners and con
firmed by the court, after 
notice and heal"ing on the 
coll1missioners' report by a 
jury impaneled by the court. 
The "annual amount of bene
fits" to each tract is de
termined if the court so 
directs • (18-22) ... 

The commiss i·oners classify 
the lards on a percentage 
basi'S, the highest benefit 
being 100%, and the lesser 
benefits i·n proportion. 
When the classification is 
confirmed, the COIIlJd'ssioners 
order special assessments 
and certify same to the 
court clerk, who apportions 
the assessment according to 
benefits.. (103-145) 

, The coma.issioners and sur
veyor personally ins pee t the 
lands, ·esti.at~ tOO cost, 
and assess benefi,ts. Thei·r 
report, after hearing, is 
corrected and confirtaed by 
the cour~. (5745-5750) 

I 

FINANCING-Continued 

Assessments 

Upon confirmation of the ap
praisers 1 report, the super
visors levy a tax on the 
benefits sufficient to carry 
out the plan, plus 1~ for 
contingencies. 'lbe tax, in 
proportion to benefits and 
not in excess thereof, is 
collected like state and 
county taxes and is a lien 
of equal dignity. (1467) 

Comm·iss toners assess each 
tract according to benefits 
received as shown by the 
class if !cation. The ratio 
of assessment is 5 mills per 
acre for Class A, 4 mills 
for Class B, etc. The com
missioners prepare an as
sessment roll and deliver 
it to the sheriff who col
lee ts the drainage taxes in 
the same manner as state 
and county taxes. (2519, 
2541) 

Upon confirming the appor
tionment of benefits, the 
court certifies the amount 
of the assessment on each 
parcel to the recorder of 
the county in which located. 
When recorded, the assess
ments become ·liens on prop
erty. (2535, 2536) 

After the commissioners re
port with an assessmerlt roll 
showing the ammmt assessed 
against each tract, the 
quest ion of benefits is 
heard by jury. Verdict of 
the j'ui-y 1states "annual 
amount of benefits" which 
each tract or other property 
will receive, a.m the con
firmed· verdict is a lien on 
such property. (19, 24-33b, 
40) 

When the classification of 
lands according to benefits 
is confirmed, after hearing, 
the commisSioners make a tax 
list levying the amount 
needed for construction on 
the basis of the classifi
ca·tion. 

The surveyor, ha'\'irlg computed 
the entire cost of the im
provement, apportions said 
cost to the several tracts 

. benefited according to. ben
efits, but not in excess 
thereof. He certifies the 
assessments to the aud.i tor 
of each county, who collects 
them ltke state and coonty 
taxes. (5770, 5'771) 

Bonds 

Supervisors may issUe bonds 
in their discretion. The 
first levy of taxes is for 
an amount 90% of which 
equals .the amount of 
boiids. Bonds mature at 
8.nnual intervals within 
30 years, begi.m.ing not 
later than 10 years from 
date. 

If the estimated costs ex
ceed 25¢ per acre, the 
commisSioners give notice 
of a bond issue. In each 
year in which bonis !IIa
ture, an assessment is 
levied to yield 5% more 
than the ammmt of bonds 
and interest due. Bonds 
are . paid in 10 equal in
stallJnents beginning after 
3 years. (2541, 2544) 

The commissioners may issue 
bonds up to 90fc of the 
confirmed assessments, 
payable in anrual install
ments after 5 years, with 
a maximum maturity of 20 
years. (2552) Refunding 
bonds may be issued. 
(2553-2555) 

The commissioners may bor
row not more than 90% of 
the asseSsments imd secure 
same by notes or bonds. 
Refunding bonds may be 
issued upon petition of 
the collllllissioners or of 
the owners assessed for 
25% of the Wlpaid assess
ments. (38, 38a) 

The couissioners may bor
row 11.oney on the notes or 
bonds of the district, 
rmming not longer than 1 
year after the due date 
of the last installment 
of assessments. Bonds may 
not run 111ore than 15 
years. (148) 

The COW\ty commissioners, 
in their discretion, may 
issue bmds to reimburse 
the ditch improvement 
furd. Bonds are not the 
obligation of the county 
but are liens against each 
parcel of real estate as
sessed for benefits. 
(5772' 5773) 

Security for bonds 

A suffic'ient amount of 
drainage taxes IIUSt be ap
portioned by the supervi
sors to pay bonds when 
due. Holders of bonds de
linquent for 60 days may 
have a receiver for the 
district appointed to col
lect taxes and pay bonds 
and interest. 

The assessments on which 
bonds are payable are par
amount liens on the lands 
assessed, second only to 
state and col.Dlty taxes. 
Holders of delinquent 
bonds ~~a.y sue out a writ 
of III8Zldamus directing the 
levy and collection of a 
special assessment to pay 
them. (2544, 2548) 

During 5 years before bonds 
are due, the cOIUlissioners 
are required to levy as
sessments to pay same at 
maturity. Such levy is 
kept in a separate fund 
by the county treasurer 
for exclusive use in 
paying boods. (2556-2558) 

Bonds are liens upon the 
assessments. The state 
auditor registers bonds 
and annually certifies to 
the county clerk the prin
cipal and interest due for 
assessment against the 
larrls and other property. 
The collected assess11ents 
are transmitted to the 
state for payment of reg
istered bonds. (38, 3Sa) 

Bonds may be registered 
with the auditor of public 
accounts and he, with the 
state treasurer, annually 
transmits to the clerk 
where the district is sit
uated a statement of the 
amotmt to be collected to 
pay such bards. Collec
tion is in the same IU8Jliler 

·as state taJres. (151-153) 

Bonds are a lien against 
the assessments. The 
county IIIB.kes payment of 
delinquent bonds out of' 
the ditch fund and is sub
rogated to the rights of 
the bordholders in the ·de
linquent property. (5TI2, 
5773) 

MAINTENANCE 

Supervisors levy an anTiual 
maintenance tax appor
tioned on the l:es is of the 
net assessment of bene
fits, but not exceeding 
10% thereof in any one 
year. 

DISSOLUTION 

There is. no specific pro
vis ion for dissolution, 
but if the court ascer
tainS that the cost will 
exceed the benefits, it 
will declare the corpora
tion dissolved. Districts 
become deflmct at the ex
piration of the term for 
which organized l.Dlless 
extended by the court upon 
petition of a majority in 
acreage. (1499) 

The commissioners may levy There is no specific pro
assessment for maintenance vision. 
in the same manner and 
proportion as ttie con-
struction assessments. 
When collections accumu-
late to more then 10% of 
outstanding bonds, the 
surplus is available for 
maintenance. (2504, 2541) 

The commissioners annua.lly 
estimate the cost of main
tenance and certify the 
same to the auditor of the 
county. The amount is ap
portioned to the maximum 
benefits assessed, ani is 
added to and collected 
with geJ¥!ral taxes. 

The commiss loners may, by 
resolution, levy a main
tenance tax on the basis 
of the benefits assessed. 
(37) 

Commissioners, by resolu
tion, levy an annual main
tenance tax on the basis 
of the original apportion
ment. ·In special dis
tricts, they file an an
nual statement, which is 
certified to the county 
clerk and collected like 
other drainage taxes. 

Maintenance is under the 
supervision of the county 
surveyor and all ditches 
are cleaned biennially. 
Tile drains are repaired 
from an emergency f\md 
equal to 1% of the cost 
of construction. (5775-
5795) 

If' objections to the com
missioners 1 report are 
sustained, the court will 
dismiss the proceedings, 
with costs against the 
petitioners. There is no 
specific provision for 
dissolution a.f'ter organi
zation. 

The county court may dis
solve a district upon ver
ified petition of "A; of 
the landowners owning not 
less than o/4 in area of 
the larrls assessed after 
6 weeks 1 notice and when 
no debts are outstanding. 
(44, 198) 

When % of the owners , own
ing not less than 7'3 of 
the lands wholly within 
the limits of' 1 township, 
present a petition for 
dissolution, and there are 
no debts outstanding, the 
district will be dis
solved. (132) 

There is no specific pro
vision for dissolution. 

\ 
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STATE 

IOWA .................... . 

/riistricts 
within 
counties 
and cit
ies. 

The board of supervi
sors of any county may 
establish a drainage 
district and cause 

-same to be construct
ed. (7421-7425) In 
intercounty districts 
a duplicate petition 
is filed in each 
connty and the boards 
act jointly on the pe
titions. (7604~7611) 

The b0ards of county 
commissioners have 
power, after petition, 
to organize and incor
porate drainage dis
tricts. Lands in cit-. 
ies mny be included 
if subject ·to overflow 
from the same natural 
watercourse. (24: 
401) 

CENSUS OF DRAINAGE: 1940 
Gaour I.-STATES INCLUDED IN CENSUS 

Petition 

The petition must be 
signed by the owners 
of at least 25% of the 
land. Where the pro
·posed district in
volves only the 
straightening of a 
water course, the pe
tition must be signed 
by 35% of the owners 
of the acreage af
foc ted. (7427, 7428) 

Petition must be signed 
by o/s of the taxpayers 
residing within the 
district. \\here the 
owners of % of any 
contiguous acreage are 
nonresident and there 
are not 5 taxpayers 
residing in the ter
ritory, the district 
may be incorporated 
upon petition of % of 
the taxpayers in the 
terri tory. (404, 458) 

PHOCEDUHI! 

Method of organization Form of organization Management 

The super.vtsors appoint 
an engineer who makes 
survey and report. 
The supervisors adopt 
a tentative plan, and 
after hearing dismiss 
the proceedings or 
adopt a permanent plan 
and establish tho dis
trict. On protest of 
70% of the acreage, 
the petition is dis
missed. Appeal from 
the final order on an 
intercotmty district 
may be taken to the 
district court. 
(7449-53, 7514) 

After notice and hear
ing, the cOlmty com
missioners, finding 
the requirements com
plied with, enter an 
order establishing the 
district; and their 
findings are conclu
sive as to the facts 
determined. (405-6) 
Within 5 days, taxpay
ers who are qualified 
electors elect 3 di
rectors, who are res
ident freeholders. 
(409-411) 

"Drainage District 11 by The county board of 
name, but county drain supervisors, for con
by Census classifica- struction and mainte
tion on basis of man-· nance; except that 
agement. when a district has 

The district is a body 
corporate and politic 
with the usual powers 
of corporations in
cluding tho right of 
eminent domain. It 
also has extensive 
powers specially con
ferred. (407, 408, 
436-453) 

completed construc
tion control will be 
placed, on petition of 
a majority of ownel's 
assessed, in a board 
of elected trustees. 
(745.5-56,. 7503' 7674) 

A board of 3 resident 
and elected directors 
manage the affairs of 
the district. In 
intercotmty districts 
directors may be res
idents of either 
county. M'lere % of 
the landowner-s are 
ronresident, directors 
must be owners but not 
recessarily residents. 
(409-459) 

FINANCING 

Preliminary expense 

Bond must accompany the 
petition, conditioned 
to pay costs if the 
proceedings are dis
missed. \'/hen the dis
trict is established, 
preliminary costs are 
paid from assessments 
on benefits. (7430, 
7452, 7453) 

Costs of organization 
are paid from assess
ments after the dis
trict is established. 
Directors may levy 5 
mills on the dollar on 
all taxable property 
to provide a general 
fund. (407' 408) 

KANSAS. <-----+----------~----------r----------+----------+---------~----------~ 
Drainage 

in one or 
ll()re coon
ties. 

KENTUCKY .............. . 

LOUISIANA 

/Gravity 
Drainage 
Districts 

Leveed and 
Pump e d 
ora1nage 
Districts 

The district court of' 
the cotmty in which 
the greater portion of 
the proposed district 
is situated. tipon 
presentation of arti
cles of association 
signed by a majority 
in interest of the 
owners of any contig
uous body of swamp or 
overflowed lands. 
(24: 601) 

Act of 1912, county 
judge. Act of 1918, 
c Olm ty and circuit 
courts have concurrent 
jurisdiction. Peti
tion may be filed in 
either court of any 
county having lands 
in the district. 

The police juries of 
the various parishes, 
except Orleans, may 
establish drainage 
districts. Interpar
ish rlis tric ts are es
tablished by joint 
r~solution of the sev
eral police juries. 
No district may in
clude an entire parish 
nor have less than 5 
landowners. (6989, 
6993) 

Police juries of the 
parishes may create 
drainage districts on 
their own initiative 
or on pet! ti_on of 
landowners. Lands 
must be contiguous and 
there .IIIUSt be at lea.-:;t 
5 landowners. 

Articles of association 
must be signed by a 
majority in interest; 
must generally de
scribe all la.rv:ls af
fected, name the own
ers, state the number 
of years the associa
tion is to Continue, 
and obligate the sign
ers to pay taxes as
sessed for the im
provement, (601) 

The pet! tion must be 
signed by 25% of the 
landowners, or the 
ovmers of 25% of the 
land; when petition 
is for reconstruction, 
by 50% of the land
owners or the owners 
of 50% of the lands. 

Petition must be signed 
by a majority in num
ber of acres or a ma
jority of res 1dent 
landowners, Where 
there are 40 or less, 
or by 25 laQdowners 
where there are more 
t.han 40. (6989) 

Police juries are com
pelled to act on peti
tion of a majority in 
acreage. The State 
Doard of Engineers 
must approve, and fur
nish a map of ·the 
lands which should 
properly be included. 
(7035' 7036) 

The court clerk issues 
a summons to the land
owners who have not 
signed the articles 
to appear at the next 
term and present any 
objections. After 
summary hearing, the 
district court, if it 
overrules the obj ec
tion, by order of rec
ord declares the dis
trict to be a public 
corporation. (603) 

The court appoints a 
board of 3 viewers to 
determine the bounda
ries of the district. 
After hearing on their 
favorable report, the 
cour't ameMs or modi
fie~ same and es tab
lishes the district. 
The court order has 
the effect of a judg
mnt against the lmrls. 

(2380: b. 4-10) 

Resolution of the po
lice jury organizing 
the district fixes its ' 
boundaries, and is 
published for 30 days 
during which time any 
landowner may file 
objection. After 30 
days, the jury's ac
tion is incontestible 
for any cause. (6990) 

Five drainage commis
sioners are appointed 

·on the recoilll!lendation 
of a major! ty in acre
age, where there are 
40 qr less landowners; 
if more than 40, then 
on the recommendation 
of 25. The commis
sioners appoint an en
gineer and 3 apprais
ers and, on their re
port, adopt a plan of 
drainage. (7038, 
7053-7055) 

Drainage district. The 
district is a public 
corporation and its 
articles are recorded 
wi-th the Secretary of 
State like other cor
porations. Certified 
copy of the record is 
filed with the cotmty 
clerk of' each county 
affected. (604) The 
charter may be renewed 
after expiration, upon. 
petition of a majority 
in interest. (639-
654) 

Drainage district. The 
district is a public 
corporation of the 
state with the usual 
powers of corpora
tions, including the 
right of emiitent do
main to acquire nec
essary rights-of-way. 
(b. 9) 

Drainage district. 
Districts are subdi
visions of the state 
within the meaning of 
the constitution and 
statutes relating to 
incurring debts and 
issuing ·bonds there
for. Districts have 
perpetual succession 
and may expropriate 
property necessary 
for their purposes. 
(6989, 6996) 

nr'ainage district. The 
district is a body 
oorporate with perpet
ual succession and 
power to expropriate 

. property necessary to 
its purposes. Dis
tricts have the same 
power to secure out
lets outside of their 
boundaries. (7043) 

A board of' 5 elected 
supervisors, who must 
be landowners and a 
majority of them res
ident in the counties 
af'fected, manage the 
district. Each land
owner is entitled to 
1 vote for each acre 
owned. The supervi
sors appoint a drain
age commissioner to 
superintend construc
tion. (605-610) 

The court divides the 
district into 3 pre
cincts, and a drainage. 
commissioner for each 
precinct is elected by 

:~~~~~;=~hvo!!~ 
assessed or for each 
$100 of benefit. (b. 
12) In connties hav
ing 75 districts the 
court appoints a sin
gle commissioner. 
(c. 1) 

Districts are governed 
by 5 commissioners of 
whom the organizing 
police jury appoints 
3 and the governor ap
points 2 upon recom
mendation of a major
! ty in acres or of .the 
resident landowners 
where there are 40 or 
less, or of 25 land
owners where there are 
more than 40· (6992) 

A board of drainage 
commissioners, com
posed of owners of 
real estate in the 
district, appointed in 
the ordinance creating 
such district, manage 
its affair-s. They 
have the power to 
car-ry out the plan of 
reclamation. The 
chief engineer is the 
superintendent of con
struction. The com
missioners control all 
subdistricts. (7050, 
7061) 

The signers of the ar
ticles of incorpora
tion obligate their 
lands to pay taxes and 
assessments for the 
expenses of the im
provement. (601) 
After incorporation, 
organization and ad
ministration expenses 
are paid from assess
ments levied after the 
classification o:f ben
efits. (618) 

The petitioners give 
bond for $2,000, con
ditioned to pay costs 
if the petition. is 
denied. The drainage 
commissioners levy a 
lmiform tax of 50¢ per 

. acre for expenses be-
fore collection of as
se~ments. (b. 3-13) 

Commissioners have 
power to provide nec
essary f\mis by levy
ing an acreage tax or
forced contribution 
on the lands in the 
district upon the vote 
of the electors. The 
preliminary expenses 
may be paid from this 
tax. (6999) 

Immediately after or
ganizing, the commis
sioners levy a uniform 
acreage tax of 25¢ per. 
acre to pay prelimi
nary expenses. Such 
tax is immediately due 
and is a lien on the 
property assessed. 
This tax is iJilllledi
ately levied on an
nexed lands. (7051) 



CHART OF DRAINAGE LAWS 
OF DRAINAGE, 1940-Continued 

FINANCING-Continued 

Apportionment of benefits 

When contract 'for construc
tion has been let, the 
COWlty board appoints 3 com
missioners to class if)' the 
lcmds on a percentage basis 
in tracts of 40 acres or 
less. After hearing, the 
board apportions the cost 
according to benefits. 
(7471' 7464' 7465) 

The directors appoint 3 re~
ident freeholders as asses
sors to assess all of the 
real estate in the district 
in proportion to the bene
fits determined. Where the 
assessment is more than 1~ 
of vaiue, the question of 
proceeding is determined by 
a majority vote of the land
owners affected. (422-424) 

The engineer appointed by the 
supervisors makes a complete 
survey and assesses the bene
fits which will accrue to 
each tract of larxl or other 
property. He classifies the 
property on a percentage 
basis, beginning with the 
greatest b(mef'it as 100%· 
Public and private corpora
tions may be classified in 
a separate l'ist. (609) 

When the engineer appointed 
by the court reports a 
"plan, n it is referred to 3 
appraisers, who assess the 
benef'i ts to each parcel of 
land and classify the land 
in 5 or more classes. .After 
hearing, the commissioners 
modify or confirm the as
sessments. (b. 15-18) 

The commissioners levy an 
acreage tax, upon vote of 
the electors, for the full 
term for which voted; or an 
advalorem tax, upon like 
vote, to pay principal and 
int~rest of' bonds, and lev
ied amually. (6999) 

The commissioners appoint 3 
disinterested appraisers to 
assess benefits. They peti
tion t.he court of the parish 
where the district was or
gan! zed to confirm the ap
pra is~r~' report. After 
SUJilma·ry hearing, the court 
approves or corrects the 
report, subject to appeal. 
(7055-7059) 

Assessments 

The board of supervisors lev
ies the apportioned assess
ments as a tax on the lands, 
which tax is a lien to the 
same degree as state and 
county taxes. (7471, 7472) 
Assessments may be paid in 
installments. (7483, 7464) 

Upon confirmation of' the as
sessors 1 report, after hear
ing, it is certified to the 
co1.mty clerk and entered on 
the tax rolls and collected 
in the same manner as gen
eral taxes. (424-462) Ap
peal must be within 30 days • 
The assessments are a lien 
on the real estate against 
which levied. (431) 

The: supervisors hear all ob
jections to the engineer's 
classification and modif'y 
or adopt it. (613-617) 
They then levy a tax in pro
portion to benefits of an 
amoW'lt equal to the total 
estimated costs. Total tax 
may not exceed total bene
fi t.s. (618-623) 

After the cost of organiza
tion and· construction is as
certained, the drainage 
board add 1(Jlb, and the re
sul t is· the "minimum assess
ment. n Bond interest is 
assessed separately. The 
board apportions the assess
ments to each tract ratably 
according to benefits. As
sessments are liens, second 
only to general,. taxes • (b. 
22-29) 

Commissioners are authorized 
to co~lect an annual acreage 
tax, not exceeding 50¢ per 
acre, for not over 40 years, 
upon petition of the owners 
of % of the acreage. Upon 
petition of a majority in 
number and acres, the com
missioners order an election 
on such tax. (7000) 

After confirmation of the 
assessor's report, the com
missioners levy such portion 
of' the benef'i ts as fs nec
e~ary to complete the work 
and pay interest on esti
mated bonds, plus 10% for 
contingencies. This tax is 
a lien on the lands and 
other property. (7062-7063) 

Bonds 

When assessments for costs 
are more than can be borne 
in 1 year, the supervisors 
fix the amount to be lev
ied each year arxl issue 
drainage bonds of the 
county. BoOOs are payable 
only f'rom assessments on 
the specified property and 
may not aggregate more 
than the benefits. (7503-
7508) 

If the estimated cost does 
not exceed the amo~mt for 
which bonds may be issued, 
the directors call a spe
cial election on the is
suance of bonds. Bonds 
recite that they are pay
able from special assess
ments and constitute a 
lien upon the real estate 
benefited. The recital in 
the bonds may be relied on 
as conclusive evidence of 
validity. (431) 

Supervisors may issue bonds 
not exceeding the total 
tax levied. Bonds mature 
during 20 years; and when 
different dates of matu
rity have been arranged, 
the assessments are di
vided into appropriate in
stallments to meet such 
maturities. (621) -

The dri.inage commissioners 
may issue bonds, not ex
ceeding 90% of the total 
minimum assessments. 
Bonds mature annually for 
30 years, beginning after 
5 years. (b. 42) When 
advantageous, ~he commis
sioners may issue ref\md
ing bonds payable in 40 
years. Such bonds may be 
used only to retire out
standing bonds· and inter
est. (d. 1) 

Upon vote of a majority in 
number ani acres, the com
missioners of a district 
may issue bonds, not ex
ceeding for principal and 
interest the aggregate 
amount of the acreage tax 
for the period less 27'2 
cents per .acre set aside 
for maintenance. Bonis 
run not more t.lnn 40 years • 
(7000-7016) 

Commissioners may issue 
bonds up to ~ of the 
total taxes levied. They 
are payable in amual in
stallments corresponding 
Mi th the installments of 
taxes. Refunding bonds 
may be issued on pet! tion 
of the ov.ners of a major
i ty in acreage. Bonds 
are exe11pt from taxation. 
(708Q-7099, 7071) 

Security for bonds 

Bonds are issued by the 
county ar:rl have the same 
lien value as general 
taxes. (7504) Additional 
assessments may be made to 
pay outstanding bonds and 
interest, based on the 
original classification. 
(7609) 

Special assessments are 
levied for the purpose of 
redeeming bonds ar:rl are 
collected in annual in
stallments sufficient to 
pay principal and interest 
as the bonds mature.. Sucll 
assessments are liens on 
the lands against which 
assessed. (430-435) 

All proceedings and all 
bonds are certified to the 
state auditor, who deter
mines and certifies to 
their legal! ty. Before 
issuing bonds, the super
visors by resolution state 
the total tax available 
for payment of principal 
and interest and divide 
the total levy into con
venient installments de
signed to meet bond pay
ments when due. (621, 
622) 

Bonds recite on their face 
that they are payable out 
of assessments. The board 
must make ample provision 
for bonds am. interest in 
the annual assessments. 
(b. 42) Assessments are 
liens on the property as
sessed and are collected 
"like general taxes. _(b. 
29) 

Be fore bonds are issued, 
the commissioners, by res
olution, determine their 
regular! ty. Bonds may be 
registered with the Secre
tary of State without 
charge. They are payable 
in annual installments 
beginning not more than 3 
years after their date. 
Taxes levied to pay bonds 
are inc on tes tibl"e after 
60 days frODI the resolu
tion levying same... (7017-
7022) 

Bonds are secured by cor
responding annual install
ments of assessments, 
which are tax liens on the 
larxis and other property 
in the district. Bonds 
are exempt from taxation. 
No tax.. levy Jll8Y be made 
which will impair the se
curity of the bonds. 
(7062, 7080, 7089) 

MAINTENANCE 

The cmmty supervisors, or 
the trustees if elected, 
must keep the works in re
pair. If the cost exceeds 
1~ of the original cost, 
a new apportionment of 
assessments is made in the 
same manner as the orig
inal assessments.. (7556) 

Mai-ntenance is under the 
general powers of the di
rectors am they may pay 
for same from the general 
f'und of 5 mills on the 
dollar or may levy 5. spe
cia-l assessment on the 
lands benefited. (407-
409) 

Supervisors may levy as
sessments for repair and 
maintenance on the basis 
of the original classifi
cation and to be collected 
in the same marner. 'Ibe 
supervisors may appoint 
not more than 3 overseers 
to keep the works of· the 
district in good repair. 
(634, 635) 

The drainage commissioners 
levy ma.intenaree assess
ments each year, appor
tioned on the basis of 
assessed benefits, but not 
exceeding 10% of the orig
inal assessment. Tpe as
sessment may not exceed 
2% of the original con
s true tion cost wi-thout 
written consent of o/3 of 
the owners. (b. 43-43a) 

Out of any acreage tax or 
forced contribution lev
ied, 27'2 cents per acre is 
set aside by the governing 
author! ty each year, to 
be used solely for main
tenance of' the works. 
(7015) 

Commissioners may levy an 
annual maintenance tax on 
the basis of the net as
sessment of benefits, and 
not to exceed ~ thereof. 
'l11is tax is collected at 
the same time and in the 
same manner as assessments 
for benefits. (7064-7066) 

669 

DISSOLUTION 

When no contract is let 
within ·2 years, upon peti
tion of a majority of the 
owners of 70% of the land 
and after provision for 
indebtedness, supervisors 
by resolution will dis
solve the district. 
(7454.) Vt·hen maintenance 
exceeds the benent and 
upon petition of a majority 
owning 50%, the district 
may be dissolved. (7598-
g-1) 

The district is a public 
corporation with perpetual 
success ion. No sPecific 
provision is made for dis
solution but it might be 
accomplished under the 
general law. 

Upon wrii.ten petition of a 
majority in acres in a 
district which has not 
constructed a drainage 
system, and after notice 
and hearing, the supervi
sors may, by resolution, 
dissolve same. The super
visors become trustees to 
levy taxes and pay all 
obligations of the dis
trict and report to tte 
court. (647-651) 

A major! ty in number and 
amount of those assessed 
for maintenance may peti
tion the court to discon
tinue the district. After 
hearing, if'" no reason to 
the contrary is sho.,..n, the 
court will grant the pe
ti tion. (49a) 

The commissioners, at any 
time before bonds are is
sued, may submit to the 
voters the question of 
repealing the acreage tax 
and dissolving the dis-· 
trict. If supported by a 
majority in number and 
amount of' those voting, 
the district is dissolved 
and a tax is levied to pay 
all outstanding claims 
against it. (7028) 

The statute contains no 
specific provision for 
dissolution. The district 
is a body corporate with 
perpetual succession am 
might be dissolved under 
the general law .. 
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STATE 

MARYLAND •• 

"Tax Ditch-
, es." 

Drainage 
Districts. 

MICHIGAN •.••••••••••••• 

MINNESOTA. 

State Drains 
8lldJudiclal 
Ditches. 

County 
Drains and 
Ditches. 

MISSISSIPPI Districts 
with Local 
Commis
sioners. 

. (Continued, p. 672) 

JURISDICTION 

The board of COWlty 
commissioners of the 
councy where the peti
tion is first filed 
have jurisdiction to 
establish "tax ditches" 
at ad to appoint 3 or 
more ditch commission
ers to estimate the 
cost and apportion it 
to the lands involved. 
(38-40) 

The board of coooty 
commissioners of any 
county may establish 
drain age districts, 
and jurisdiction is· 
in the commissioners 
of the county where 
petition is first 
filed. The removal 
of water from agri
cultural land is de
clared to be a public 
~enefi t. (85) 

A county drain commis
sioner is elected bi
ennially. He and a 
spec i!lll y appointed 
board of detennination 
establish one-co\Ulty 
drains; intercounty 
drains are established 
by • joint board with 
the Commissioner of 
Agriculture as chair
man. (Chs. II-V) 

The commissioner of 
drainage and waters 
has the power ·to con
struct any drain and 
such drain way con
sist of the bed of a. 
watercourse. No 
meandered lake may be 
drained unless no 
longer beneficial and 
upon petition by 601{ 
of the freeholders 
whose lands are af
f e c ted. (6635-6636, 
6659, 6667) 

The coWlty boards of 
the several coWlties 
and the district 
courts of the several 
districts are author
ized to establish and 
maintain public drain
age systems~ Me
andered lakes may be 
drained only under 
specified condi ti'ons. 
(6840.2) 

The chancery court of 
any county in which 
lands of the proposed 
district are situated 
may establish a dis
trict, 8Jld thereafter 
all proceedings are 
had in that court. 
(4449, 4451) 

CENSUS OF DRAINAGE: 1940 
GROUP I.-STATES INCLUDED IN CENSUS 

Petition 

Any of the owners of 
swamp or low groWlds, 
being unable to agree 
with other owners, or 
being incompetent or 
nonresident, mey- peti
tion the COWlty COlD
missioners to appoint 
drainage commission
ers to .lay out "tax 
ditches." (38-4C) 

The petition must be 
signed by a majority 
of the resident land
owners or by the own
ers of 3/s of all 

{~e~:edw~~c:,;:a~e~~ 
The petition describes 
the lands and the 
route and termini of · 
the proposed works. 
(86) 

After the drain is es
tablished, oo petition 
of 10 freeholders, of 
whom half are land
owners, there must be 
a petition to con
struct drain, signed 
by freeholders assess
able therefor equal 
to 2Ja of those free
holders whose lands 
wtll be traversed by 
the drain. (Chs. III
V) 

A petition must be 
filed with the judge 
of the district court 
of the county or 
counties affected, al
leging public benefit. 
Maps and estimates of 
costs prepared by the . 
engineer of the com
missioners or under 
his direction must 
also be filed. (6637) 

Petition must be filed 
with the coooty audi
tor for a cotmty drain 
or the clerk of the 
district court for a 
judicial drain. The 
petition must be 
signed by a majority 
of the resident land
owners or the owners 
of not less than &.C 
of the area. Mwlici
pali ties may sign by 
their governing au
thorities. (6640.3) 

One-fourth of the land
owners may file a pe
tition and, unless a 
majority of the land
owners owning V.2 of 
the area object, the 
district may be estab
lished. Upon peti
tion of a majority 
owning 1;.., or 1;.. own
ing a majority of the 
area, the establish
ment or the district 

·is mandatory. (4449-
4450) 

PROCEDURE 

Method of organization Form of organization 

The dra !nag e commis
sioners, with the aid 
of a competent su~ 
veyor, view the lands, 
lay out the works, 
and estimate and ap
portion the costs. 
After confir1uation of 
their report, these 
commissioners call an 
election by the tax
abies to select 2 t)r 
more managers and a 
treasurer. (45-50) 

The county CODUoission
ers appoint an engi
neer, recommended by 
the state engineer, 
and 2 resident free
holdet"S as a board of 
viewers. On adverse 
report of the viewers, 
the petition is dis
missed. Otherwise 
after hearing, the 
district is estab
lished and the view
ers make detailed 
survey, plans, and 
estimates of cost. 
(87) 

Petition to construct; 
establishment of drain 
by board of determi
nation appointed by 
probate. judge (es
tablishment by joint 
board under Commis
sioner of Agriculture, 
if intercolDlty); hear
ing on benefits as
sessed; final order 
of deterlli.ination; 
public meeting of 
landowners reviews 
benefits and lets 
contract. 

The district judge ap
points two viewers 
and the state commis
sioner appoints one, 
and they report on 
benefits and damages 
to the various tracts. 
After notice and 
hearing on the view
ers' report, the 
co'lrt, finding that 
the drainage will be 
a public benefit and 
the costs will be 
1 e s s than the bene
fits, will confirm 
the report and es
tablish the drain. 
(6638-6843) 

Detailed survey and 
report on cost; ap
proval of the state 
drainage coDUDission
er; appointment of 
viewers to assess 
benefits; hearing on 
the viewers' report; 
and order of the 
court or the board 
establishing the 
district. (6840.5, 
6840.26) > 

The court appoints 3 
landowners as temPo
rary" commissioners to 
make survey and re
port. Their terms 
expire with the for
mation of the organi
zation~ After notice 
and hearing on the 
report, the court, 
finding the district 
to the advantage of 
the landowners and of 
public benefit, will 
establish it. (4450) 

The organization is 
known as a "tax ditch." 
Every ditch so made 
must remain open for 
the benefit of the 
persons assessed. 
Failure to begin work 
within 2 years voids 
the proceedings. AP
peal is to the cir
cui t court~ (62, 63-
75) 

Drainage district. The 
drainage OOIMI.iSsion
ers of the district 
become a body politic 
and corporate with 
the usual powers of 
corporations and have 
the right of eminent 
domain to acquire 
necessary rights-or-· 
way over lands not 
affected by the drain
age. (97, 103) 

Either county drain 
wholly within 1 coun
ty, or intercounty 
drain where the lands 
are situated in more 
than 1 county. (Ch. 
III, sees. 1-9) 

The ditch so estab
lis h ed is a public 
drain, known as a 
state or judicial 
d1 tch, and controlled 
by the board of the 
county or co\Dlties 
wherein the lands are 
situated. 

CoWlty drains, if es
tablished by the 
cotmty board, or judi
cial drains, if es
tablished by the dis
trict court. (6840.5) 

Drainage district. 
Upon o1•ganization, 
after confirmation of 
the temporary commis
sioners • report, the 
district becomes a 
body corporate and, 
through its commis
sioners, has all the 
pqwe rs of a public 
corporation. (4450) 

Monagement 

Two or more managers 
and a treasurer are 
chosen by the tax
abies to control the 
affairs of the ditch. 
Taxables vote in pro
portion to the taxes 
paid and a majority 
is a quorum. Inter
COWlty districts must 
have 1 manager from 
each county. (46, 
5(}-52) 

After the district is 
established, the board 
of coWlty commission
ers, with the approval 
of a major! ty of the 
landowners, appoint 3 
freeholders as a board 
of drainage commis
sioners, who organize 
as a corporate body 
and control the con
struction and opera
tion of the district. 
(97, 98) 

If a county drain, 
control is in COWlty 
drainage commissioner 
elected biennially; 
if intercolDlty, con
trol is in a joint 
board of which the 
state Commissioner of 
Agriculture is chair
man. (Ch. III, sees. 
1-4) 

The county boards of 
the several counties 
in which the drain is 
located ha'Ve ,control 
over the ditch in 
their respective coun
ties after confirma
tion 0 f the VieWerS I 
report by the district 
judge. (6856) 

The county boards or 
the district courts, 
as the case may be, 
control and manage the 
affairs of the differ
ent drains. 

llhen the d·istrict is 
established, the court 
appoints 3 omers of 
real property in the 
district as commis
sioners of the dis
trict and they control 
the corporation. Upon 
petition of a majority 
in number, the court 
must appoint any rec
ommended person as 
commissioner. (4455-
4457) 

FINANCING 

Preliminary expense 

The ditch commission
ers assess a tax on 
the lands benefited 
proportionate to the 
benefits received, and 
the money so raised 
is used for the costs 
of construction, dam
ages, and preliminary 
expenses. (42-44) 

A bond of $50 per mile 
of the proposed works 
must accompany the 
petition, conditioned 
to pay costs if the 
same is not granted. 
A drainage district 
fund is provided from 
which an es tabU shed 
district m~ borrow 
up to $2,000 for pre
liminary expenses, to 
be repaid after as
sessments are col
lected. (86, 111) 

A revolving fund col
lected by general 
taxation may be used 
for preliminary ex
penses. 1lhe fund is 
reimbursed from the 
first assessments col
lected. The petition
ers are jointly and 
severally liable for 
costs if the proceed
·ings are dismissed. 
(Ch. XI, sees. 1-2) 

In determining the 
cost of the drain, 
the viewers include 
the costs of organi
zation. When the 
county board issues 
bonds, the amount in
clude s a sufficient 
sum to pay the costs 
of establishing the 
drain. (6641, 6647, 
6648, 6856) 

Bond of $2,000 must 
accompany the peti
tion, conditioned to 
pay costs in the event 
the district is not 
established. \!hen or
ganized, the prelimi
nary expense becomes 
a part of tbe total 
cost paid by assess
ments. (6840.3) 

If the district is not 
established, the pre
liminary costs are 
collected by assess
ment of an acreage or 
ad valorem tax against 
the real property. 
Temporary commission
ers may borrow for 
expenses and 'pledge 
assessments as se
curity. After estab
lishment, the costs 
are paid by the 
county and ref\mded 
from assessments.· 
(4449) 
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Apportioning benefits 

The ditch comrnissioners view 
the lands and report to tJ.le 
county commissioners, with 
maps and a description of 
each parcel of land and the 
amount which each owner must 
pay in proportion, to the 
benefits received. Such 
taxes remain in force for 
20 years but a new assess
ment may be had a:fter 5 
years. (40-44, 116) 

The engineer and viewers 
classify tl1e lands with ref
erence to the be'nefi t they 
will receive, dividing them 
into 5 classes, the highest 
benefit being Class A and 
the next Class H, etc. As 
often as 5 mills is assessed 
against Class A, 4 mills is 
assessed against Class B, 
etc. (90) 

The drain commissioner appor
tions the benefits accruing 
to each tract. After hear
ing on the apportionment, 
appeal is to the proba,te 
court, where a board of re
view is appointed by the 
court, and its action when 
approved is final. (01. VI, 
sec. 1) 

The 'viewers appointed by the 
board or the court report 
in tabular form the bene
fits to each tract or other 
property. Upon t'ull notice 
and hearing, the court or 
the board confirm the view
ers' report and establish 
the district. Appeal is to 
the district court. . (6641, 
6647, 6648) 

The viewers, appointed by 
the board of the court, re
port in tabular form the· 
benefits to each tract or 
other property. Upon full 
hearing, the viewers' re
port is confirmed and 
the district is established. 
(6840.16, 17' 21-24) 

The· distri.ct drainage com
missioners assess the bene
fits against each tract or 
other property. This record 
is filed w i.th the court 
clerk 811d ·becomes the as
sessment roll after approval 
by the court. (4460-4480) 
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FINANCING-Continued 

Assessments Bonds 

The ditch commissioners de- No bonds are authorized. 
liver to the treasurer a 
statement of the sum which 
each taxable must pay. 
There may be a new assess-
men t upon petition of a 
majority of the taxpayers 
after the lapse of 5 years. 
Such tax is a lien. upon the 
real estate assessed. (53, 
79, 116) 

After confirmation of the 
cla.ssifica.tion, the drain
age commissioners estimate 
the to tal cost of the im
provement, including main
tenance · for 3 years and 
interest on bonds, and pre
pare 10 duplicate assess
ment rolls to cover the 
period of any bond issue. 
Such assessment rolls are 
delivered to the sheriff 
for collection like general 
taxes. (99, 100) 

The drainage commissioner 
makes a special assess
ment roll for each drain 
and adds a certificate of' 
his determination whether 
taxes must be paid in one 
or more years. The roll 
is certified to the connty 
clerk for colleciion like 
general taxes. Such taxes 
are a perpetual lien upon 
the lands. (OJ.. X, sees .. 
5, 9-11, 17) 

After the letting of the 
contract, the auditor of 
each county affected pre
pares a tabulated lien 
statement sho w,ing t.he 
amoWlt that each tract or 
other property must pay 
in to the COlDlty treasury. 
The statement is filed 
with the recorder of deeds 
and is immediately a para
mount lien. (6641, 6647, 
6658) 

After contract is let, 
the auditor of, each county 
prepares a tabulated lien 
statement proportioned to 
the to tal cost, showing 
the amomt that each tract 
or other property must pay; 
and such statement when 
filed with the recorder 
of deeds is immediately a 
parammmt lien. 

After hearing, the court cor
rects and confirms tJle as
sessment roll and 1 t becomes 
the t'i.nal assessment of 
benefits. The court orders 
a levy, which has the effect 
of a judgment. Assessments 
are 11 ens on the lands. 
(4460-4480) 

The drainage commiSsioners, 
after notice, may issue 
bonds for an amount equal 
to the total cost of the 
improvement, less assess
ments paid in cash, plus 
interest on bonds for 3 
years. Bonds are payable 
~n 10 e<jua.l installments, 
commencing 3 years from 
the date of issue. All 
bonds are recorded in the 
drainage record. (105, 
106) 

When taxes are to be col-
1 ected in more than 2 in
stallments, the drainage 
commissioner may issue 
bonds against ailinstail
m en ts after the first. 
Total bonds may not ex
ceed the taxes levied. 
(01. V, sees. 14-21) 

The county board may issue 
bonds .of their respective 
counties in an a.monnt not 
greater than the assess
m. en t s against the lands 
in such co\.Ulty to pay the 
expenses of organization 
and construction. (6656, 
6657) 

When the lien statement 
has been filed, the coun
ty board m.ay issue bonds 
of 1the C01.D1ty, sufficient 
to construct and maintain 
the system in that county. 
Proceeds are placed in 
the county treasury to 
the creditofthepar
ticular ditch. (6840.43) 

'Ih.e district drainage com
missioners 11ay borrow 
money and is sue bonds 
therefor, not exceeding 
the total benefits as
sessed .. Bonds must mature 
within ~0 years in such 
annual am.oun ts as the com
missioners determine. 
(4460) 

Security for bonds 

None. 

Bonds are secured by as
sessments, which are para
mount liens on the lands 
assessed, second only to 
state and county taxes. 
After default in payment 
of bonds for 6 mcnths, 
bondholderS have right of 
action against the drain
age commissioners to -com
pel the levying of a 
special tax to meet prin
cipal and interest. (100, 
106) 

Bonds show on their face 
that they are payable out 
of installments of drain
age taxes. If there be 
insufficient funds at the 
last maturity, the drain
age commissioner levies 
an addi tiona! assesSllent 
to make up the deficit. 

County bonds are issued, 
backed by the full credit 
of the county, which in 
tum looks to tile assess
ments on the benefited 
property for payment of 
such bonds. The cO\mty 
auditor's statement re
corded with the registrar 
of deeds is a par&lount 
lien on the property as
sessed. (6648-6656) 

Proceeds of bonds are 
placed in the general 
ditch fund of the county 
to the credit of the par
ticular ditch, and the 
county board may pay 
drainage hoods out of any 
available funds when the 
general fund is inade
quate. The connty is re
imbursed from drain
age assessments. (684().51) 

All evidences of indebted
ness issued by the dis
tricts are liens on the 
prOperty in the district, 
not to exceed the bene
fits assesseda All reve
nues are pledged for the 
payment of bonds. As
sessments are paramount 
liens. (4460) 

MAINTENANCE 

It is mandatory that the 
managers clean and repair 
the ditches every 2 years, 
andale'vy to"pay the 
costs of repair and main
tenance may be made by 
the managers against the 
lands benefited. (116) 

It is the duty of· the 
drainage cosunissioners to 
maintain the works, and 
they may levy assessments 
for that purpose in the 
same manner as for con
s truction, but not to ex
ceed 25% of the original 
assessments. (106) 

In county drains 5 free
holders, 2 liable for as
sessment, petition for 
maintenance. The proce
dure fol.JDws that for· con
struction. In intercounty 
drains 10 freeholders 
petition the joint board. 
Twenty percent of the 
original cost may be spent 
without petition. (01. 
VII, sees. 1-8) 

Co\Dlty boards may levy an
nual assessments fbr ma~ 
tenance in the original 
proportion and not exceed
ing 30 mills on a dollar. 
Vlhen repairs cost ~ of 
original cost and 51\( of 
tile owners petition for a 
maintenance flDld, the 
court or board will es
tablish the fund. 

Any county ~ontaining a 
state, judicial, or county 
drainage system must 
maintalil it. Where funds 
are insufficient, the 
county may pay the costs 
and assess the lands and 
other property in propor
tion to the original as
sessment. (6840.53-74) 

The district drainage com
missioners may from time 
to time apply to the 
court for additional as
sessments for maintenance. 
Such assessments are in 
the same proportion as 
the original assessment. 
(4460-4480) 
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DISSOLUTION 

There is no provision for 
dissolution. The confir
mation of the assessors 
report becomes void if 
the ditch is not begun 
withiri 2 years and com
pleted within 7 years. 
(63) 

There is no specific pro
vision for dissolution. 

~en a drain has ceased to 
be a public utility, upon 
proper petition therefor 
the drain COIILillissioner or 
the joint board may de
clare it abandoned after 
all indebtedness has been 
paid. Private rights may 
not be impaired .. 

Drainage being accomplished 
through public systems 
under county officials, 
with perpetual main
nance, there 1s no special 
provision in tile act for 
abanOOnment or dissolu
tion. 

Drainage being accomplished 
through public systems 
under county offic.ials 
with perpetual mainte
nance, no special. pro
vision is made for aban
donment or dissolution. 

After 3 years from organi
zation, on petition from a 
majority of the land
owners Qr the owners of a 
majority of the acreage, 
excluding state lands, 
the Chancery Court will 
hold hearing and will 
dissolve the district if 
that appears to the in
terest Of the landowners. 
(4508-Suppl. 913) 
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STATE 

MISSISSIPPI Districts 
- Continued with Coun

ty Com
mission
ers. 

MISSOURI .••.....•...... 

MONTANA •••••••••••••••• 

NEBRASKA •• 

Drain age 
by Coun
ty AuthOI'
i ties. 

Drainage by 
Incorpo
rated Com
panies .. 

Drainage by 
Individual 
Landown
ers. 

Drainage by 
Proceed
! n g s in 
Dis trict 1 

Court. 

Drainage 
by Vote 
of Land
owners. 

CENSUS OF DRAINAGE: 1940 
GRoup I.-STATE~ INCLUDED IN CENSUS 

JURISDICTION 

The chancery court of 
the co1.mty or judici41 
district having ·the 
larger area in the 
proposed drainage 
district has juris
diction in inter

.county drains, co
extensive with the 
boundar·ies of the 
district. (4373) 

The circuit court of 
the county having the 
largest area receives 
articles of associ
ation praying that the 
terri tory described 
be decreed to be a 
drainage district. 
Jurisdiction is co
extensive with the 
boundaries of the dis
trict. (12324) 

The district court of 
any county in which a 
portion of the lands 
are situated may es-. 
tablish drainage dis
tricts upon petition 
setting forth the 
name, necessity, and 
general description 
of the lands and the 
names of the owners. 
(7265) 

Petition 

The petition must be 
signed by a majority 
of the adult owners o·f 
lands within the dis
trict, who represent 
1!3 in area, or 1j3 of 
the adult owners own
ing more than V2 of~ 
lands. If '13 o f the 
la:ndo\mers owning more 
than V2 of the lands 
protest, the petition 
must be dismissed. 
(4375, 4379) 

The owners of a major
! ty in acreage in any 
contiguous body of 
swamp or overflowed 
lands file artie! es of 
oo.sociation and pray 
to be declared a 

·drainage distri·ct. 
(12324) 

The petition ImlSt be 
signed by a majority 
of the adult landown
ers who represent 1;3 
in area, or the adult 
owners of more than 
112 of the lands af
fected. (7265) 

The county bo-ard of The petition must be 
any county has au- signed by one or more 
thority to locate and owners of lands that 
construct drains or will be affected. For 
alter watercourses 
when necessary for 
drainage or condu
cive to the public 
welfare. (31: 101) 

Articles of associa
tion must be filed with 
the county clerk of 
each county affected 
and are recorded in 
such county clerk's 
office. (31:202) 

The county board of 
any COLDl ty, on peti
tion, after survey 
and appraisal, and 
finding necessity and 
public benefit, will 
establish the drai·n
age. (31:304) 

TI1e district court of 
the county in which 
the greater portion 
of tbe lands are situ
ated receives articles 
of association and 
pet! tion for incorpo
ration of a drainage 
district. (31:101) 

'The county board re
cei ves a petition to 
establish a drainage 
district, and, with 
Ule help of the county 
surveyor, determines 
the bolDldaries there
of. (31: 504) 

in-tercounty ditches, 
application is to the 
board of each .county 
and a majority of 
each board is neces
sary to e·stablish. 
(104, 131) 

Any number of land
owners, not less than 
3, may sign the arti
cles of association; 
and any landowner af
fected may become a 
member by. signing the 
articles. (203) 

Any person or persons 
may file a petition 
s ta tin g the bounda
r! es of the drainage; 
the necessity for 
same; that it will 
empty into a natural 
watercourse; and 
that it will be con
ducive to the pUblic 
benefit. (305) 

A majority in interest 
of the ownerS of any 
contiguous body of 
swamp or overflowed 
lands, more than 160 
acres, may sign arti
cles of association 
and file them with 
the district court 
with· a· petition.for 
organization. .(401) 

When there are less 
than 20 owners, peti
tion must be signed 
by one-fourth. Whm 
there are more than 
20, 10 or more must 
sign. The petition 
is filed with the 
county clerk. (502) 

PROCEDURE 

Method of organization Form of organization 

The cour-t refers the 
petition to the county 
drainage commission
ers' for report. After 
hearing on their re
port, the court w i 11 
correct and confirm 
it and establish the 
district. Appeal is 
to the supreme court. 
(4377-4381) 

After summary hearing, 
the circu 1 t court, 
being satisfied that 
the district should 
be fo rm.ed, enters 
a decre-e :incorporating 
it. The decree is 
filed with the Secre
tary of State and the 
recorders of each 
county affected. 
(12326) 

The court appoints 3 
drainage comtllission
ers f'or the district, 
who report a plan and 
cost, and after hear
ing, corrects and con
finos the report and 
establishes the dis
trict as a body col"
pora te with perpetual 
succession. (7268) 

The county board by 
actual view deter
mines the necessity 
and public utility of 
the improvement and 
record their findings. 
They cause survey to 
be made and, after 
hearing, correct and 
confirm the report 
and establish the 
district. (105, 117) 

After the filing and 
recording of the 
signed ·articles of 
association in the 
county clerk's of
fice of eaCh county 
having lands affected, 
the directors are 
elected and they gov
ern the affairs of 
tile association. (204) 

Approving the pet! tion, 
the board directs a 
survey to determine 
the public benefit 
and whether the costs 
will exceed the bene
fits to be derived. 
After hearing and af
firmative finding, 
the court establishes 
the. drainage. (306, 
307) 

Summary hearing on the 
petition; order es tab
lishing the district; 
election of supervi
sors; complete survey 
and plan; and election 
on the question of' 
proceeding to con
stru.ct. (402, 417, 
470) 

After notice, an elec
tion is held by the 
landowners on the 
question or organiza
tion .and selection of 
directors. A majol'-
f.ty vote is conclusi've 
of the public benefit. 
Vote is by signed bal
lot giving a list of 
the lands owned by 
the voter. (505, 505) 

The district is a body 
politic and corporate 
with perpetual suc
cession and the county 
drain age conunission
ers constitute the 
corporate authority 
of the district. 
(4382-4386) 

Drainage· district. The 
district is a corpora
tion for the period 
stated in the petition. 
The corporate exist
ence may be extended 
upon pf;!ti tion to the 
court .after favorable 
majority vote of the 
landowners. (12326) 

Drainage district. The 
district is a body 
corporate with per
petual succession and 
has the usual powers 
of public corporations. 
The commissioners con
stitute the corporate 
authority. (7~&-
7300) 

County drain. The con
trolling board has 
necessary power to 
secure rights-of-way 
and outlets. 

The district is a body 
corporate with the 
usual powers of cor
porat~ons, controlled 
by directors elected 
annually by the mem
bers of the associ
ation. (203, 204) 

'Il1e enterprise becomes 
a body corporate .tmder 
the control of the 
coooty board, who are 
the corporate authol'-
ity. (303, 30B) 

Drainage district. 
Upon approval by the 
court, the a.rticles 
of associati-on are 
filed with the Secre
tary of State lind the 
district b ecoDtes a 
pubiic corporation. 
(404) 

Drainage district. The 
district has the power 
of eminent domain to 
acquire rights-of-way 
in the same manner as 
provided for rail road 
rights-of-way. (515) 

Management 

All drainage districts 
except those_with lo
cal commissioners and 
swampland districts, 
are managed by a board 
of 3 .county drainage 
commissioners selected 
by the county board 
of supervisors for a 
term of 6 years. 
Resident citizen land
owners over 25 are 
eligible for commis
sioner. (4371-4373) 

A bo·ard of 5 supervi
sors elected by the 
landowners, -voting 
once for each acre of 
1 an d o m1ed, control 
the affairs of the 
district. They must 
be landowners and 2 
of them residents of 
the cmmty or adjoin
ing county. (12338, 
12349) 

The court divides the 
district into 3 dlvi
sions and appoints a 
commissioner from each 
division. Thereafter 
1 commissioner is 
elected annually from 
each division, who 
must be an actual 
resident· landowner of 
the county. (728()-
7283) 

Completed districts re
main under the direct 
control and supervi
sion of the connty 
board or the joint 
boards, who obtain 
construction and re
pair of the works and 
levy· assessments 
therefor. (135, 138) 

} board of directors 
elected annually by 
t-he members of the 
as so cia tion manage 
the affairs of the 
corporation. They 
elect a secretary and 
treasurer. (205) 

'!he county boards be
come the drainage su
pervisors for their 
respective cOtmties 
and as such are the 
corporat-e author! ty 
of all enterprises 
within their counties 
established under 
this act. (303, 30S) 

A board of 5 supervi
sors, composed of 
landowners in the dis
trict, a majority (!f 
whom must be residents 
of the county or coun
ties affected, manage 
and control the dis
trict. Annually after 
the first election, 1 
supervisor is elected 
for 5 years. (405, 464) 

A board of 5 directors 
manage the district. 
A maj-ori-ty of direc
tors first elected 
must be residents of 
the counties a·ffected 
and their terms of 
office are adJusted· so 
that 1 director is 
elected each year. 
(509) 

FINANCING 

Preliminary expense 

If the district is not 
organized, the court 
assesses an acreage 
tax against petition
ers to pay the cost. 
After establishment, 
the drainage COlDlllis
sioners may issue cer
tificates of indebted
ness to cover costs 
or organization. 

The supervisors of the 
district levy a uni...:. 
form acreage tax of 
not more than 50¢ per 
acre to pay prelimi
nary costs. If the 
peU tion is dismissed, 
the costs are appol"
tioned to the signers 
of the articles. 
(12326) 

If the petition is dis
missed, judgment is 
entered by the court 
against the petition
ers for costs. After 
organization, prelimi
nary expenses are 
paid from assessments 
on benefits. (7279, 
7322-7324) 

Bond must accompany 
the p.etition con
ditioned to pay costs 
if the district is 
not established. Pre
liminary expenses are 
paid from assessments 
a-fter organization. 
(104) 

The preliminary ex
penses of the corpo
ration are paid from 
fulds collected .from 

· assessments on the 
property of its mem
bers. 

The petition must be 
accom.panied by ap
proved bond to pay 
costs if the drainage 
is not established. 
After organization; 
pre! iminary costs are 
paid from assessments. · 
(304, 311) 

If a majority vOt~ for 
abandonment after the 
cost has been ascer
tained, tax is levied 
by valuation to pay 
preliminary cos-ts. 
Arter establishment, 
preliminary costs are 
paid from assessments • 
(429, 445, 470) 

Petitioners file ap
p·roved bond, con
ditioned to pay the 
costs if the district 
is not organized. 
After organization, 
preliminary expenses 
are paid from assess
ments. (503) 
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Apportioning benefits 

The ·county board of drainage 
commissioners view the 
lands and other properties 
and assess the benefits and 
damages nnd report to the 
court. Upon confirmation of 
their report, they apportion 
the benefits to each tract 
or other property and make 
record thereof. (4387) 

Upon petition of the district 
supervisors, the court ap
points 3 disinterested com
missioriers to view the la.nds 
and assess benefits. After 
hearing, the court corrects 
and confirms the assessment. 
(12350) 

When the district is estab
lished, the commissioners 
make.a final tabulated re
p or t showing the benefits 
assessed; the total cost of 
the works; and the probable 
cost of maintenance. After 
hearing, the court corrects 
and confirms the final re
port. (7325-7329) 

Af.ter hearing, and determi
nation that the apportion-. 
ment of benefits made by 
the surveyor is fair and 
just, the board confirms 
the surveyor's report. Ap
peal is to the district 
court. (100·:117) 

The company may apply to the 
district or cotmty court of 
any county for the appoint
ment of appraisers, and 
such appraisers assess the 
benefi'tS and return a sworn 
schedule to the collrt for 
record in the county clurk1s 
office. (206) 

A board of 3 disinterested 
appraisers, appointed by the 
county board, assesses the 
benefits.. The board hears 
objections and corrects a.nd 
confirms the assessments. 
Appeal is to the district 
court. (311, 315) 

The engineer employed by the 
supervisors classifies the 
prop~rty according to bene
fits on a percentage basis, 
that. receiv:ing the highest 
benefit being classed at 
100. The supervisors equal
ize and confirm the classi
fication after hearing. 
Appeal is to tne d:istrict 

, ' court. (412, 428) 

The directors, after a de
tailed survey, apportion· 
the benefits on a system of 
units, the land least bene
fi ted b e i ng apportioned 
1 Wli t. The final corrected 
apportionment is the basis 
of. all tax levies. (511, 
514!) 

FINANCING -Continued 

Assessments 

The drainage commissioners 
estimate the entire cost 
and file a levy certifying 
the amount required. The 
court may order assessments 
paid in installments. An
nu ally the commissioners 
levy a tax in proportion to 
the fixed installments of 
assessed benefits and cer
tify it to the supervisors 
for collection. (4396-
4398, 4419) 

The supervisors levy a tax 
10% greater than sufficient 
to carry out the "plan," and 
apportion it in proport~on 
to the confirmed benefits. 
The tax is a lien on the 
lands and other property, 
and is collected like gen
eral taxes. (12340) 

On confirmation of the final 
report, the court orders 
assessments levied in pro
portion to the benefits and 
to be paid in not more than 
15 annual installments be
ginning not later than 5 
years after the order. 
(7325, 7338, 7357) 

When the cost of construc
tion and damages have been 
ascertained, the board de
termines in what number of 
assessments they wil.l re
quire payment. They place 
the assessments on the 
duplicate tax list of the 
COWlty to be collected in 
the same manner as COlDlty 
taxes. (121-124) 

Bonds 

'!be drainage commissioners 
may 1 ssue bonds, not to 
exceed SO% of the assessed 
benefits and payable in 
from 1 to 40 years. Re
funding bonds may be 
issued when a district is 
1.mable to pay outstanding 
debts. (4396-4398) 

Supervisors may issue bond.c; 
in amount not to exceed 
90% of the taxes levied. 
Bonds show the purpose 
for which issued, and that 
they are payable from 
drainage taxes. {12369) 

Drainage commissioners may 
borrow money and issue 
bonds therefor, not to 
exceed the amount of un
paid assessments at the 
time. RefLmding bonds of 
longer maturity may be 
issued by order of the 
court upon petition of 
the commissioners. {7343, 
7344) 

When the board determines 
that assessments are too 
large for immediate pay
ment, they may issue bonds 
of the county, maturing 
in not more than 10 in
s tallments, to pay costs. 
of construct!ion and dam
ages. (125) 

The appraisers' recorded When the work is estimated 
schedule o:f assessments is to cost $3,000 or more, 
enforced by the foreclosure the company may issue 
of the lien thereof in the bonds not to exceed the 
same manner as mortgage estimated cost.. Interest 
liens. (209, 211) may not exceed 1()%. (213) 

The assessment roll made up 
by the appraisers and con
firmed by the board is 
placed on the tax books 
against the lands aitd other 
property affected an.d is 
collected like general 
taXes. (317, 323) 

'n1e supervisors levy a tax 
equal· to the entire cost, 
including bond interest, 
propo.rtioned to the bene
fits established by the 
confirmed classification. 
The tax may be collected 
in 20 ins tall men ts and an 
annual 1 evy made to pay in
s tall men ts of bonds and 
interest. (429, 442) 

I 
The directors ~ally de

termine the a:moWlts neces
sary to pay bonds and 
interest and for other 
expenses, and they appor
tion these against the 
pro per ties according to 
the units of benefit. 
Such assessments are a 
perpetual lien. (624; L. 
1933, P• 537) 

There is no provision for 
bonds, but when assess
ments are folDld to be in
adequate to complete the 
works or necessary for 
maintenance, each tract is 
assessed by the county 
board in the same propor
tion as for original con
s truction. (323) 

The supervisors, by res~:r 

lution, issue bonds after 
a special meeting for 
that purpose.. Bonds are 
presented to the state 
auditor for certifica
tion that they have been 
regularly issued and 
registered. 

When a dis tri.c t needs 
$5,.000 or more, the di
rectors, after notice of 
intention, aay issue 
bonds to the required 
amount certified by the 
engineer. Bonds mature 
in not more than 20 in
stallments. (517, 521) 

Security for bonds 

All assessments and bonds 
are liens on the property 
in the district and the 
lands: may be sold to en
force payment. All reve
nues and real estate of a 
district are specifically 
pledged for the payment 
of its oblig!'ttions but 
not exceeding the original 
amount of assessed bene
fits. (4395) 

The supervisors must set 
aside each year sufficient 
drainage taxes to pay 
bonds and interest. The 
life of the co~poration 
may be extended if neces
sary in order to raise 
funds to pay bonds. 
(12369) 

Bonds are liens upon the 
assessments against which 
they are issued. Every 
assessment confirmed is a 
judgment in favor of the 
district against the land 
or other property and may 
be collected in the same 
marmer as other judgments. 
(7343' 7357) 

The bonds are county bonds 
and are a first and perma
nent lien on the property 
benefited and assessed. 
The issue is 1 i m i t e d 
to the actual assess
ments less cash payments 
thereof. (125, 129) 

The company may ,secure 
bonds by a pledge of the 
assessments, and provide 
for a sinking fund to pay 
bonds. No proceedings 
may be instituted having 
the object or tendency to 
impair the validity of the 
bonds. (213) 

No bonds. 

The superv-isors, by reso
lution, fix th,e maturity 
of bonds to coincide with 
the payment of install
ments of taxes and, to 
the extent necessary, 
taxes are pledged and 
hypothecated to pay bonds. 
Taxes are liens on the 
property assessed. {432, 
444) 

Bonds must be examined by 
the auditor of public ac
CO\mts as to their legal
! ty and registration. 
Maturing bonds and inter
est are included in 
annual assessments and 
such taxes are liens on 
the property assessed. 
(521, 524) 

MAINTENANCE 

Upon completion, the dis
trict continues as a body 
corporate and the drain
age commissioners from 
time to time may apply to 
the court for additional 
assessments for mainte
nance. The proceeding is 
the same as for original 
construction. {4404-) 

The supervisors may levy 
maintenance taxes on the 
basis of assessed bene
fits, and not exceeding 
10% thereof in any year. 
They may appoint over
seers to keep the works 
in good repair. (12368) 

The commissioners report 
annually to the court the 
amount to be assessed 
against each piece of 
property for maintenance 
and interest charges. 
After hearing, the court 
confirms the assessments 
and certifies them for 
collection like other 
taxes. (7338) 

The county board may levy 
1 mill per dollar of as
sessed valuation for the 
removal of obstructions. 
Upon petition of 5 own
ers, the board levies a.n 
assessment for mainte
nance. (132, 35, 38) 

Maintenance is under con
trol of the elected di
rectors. Reassessment on 
all lands . may be made at 
any time upon request of 
the directors in the same 
manner as the original 
assessment. 

Arulllal removal of obstruc
tions by the landowners 
and tenants is required. 
The county board when 
necessary may 1 ev y as
sessments for mainte
nance in proportion to 
the original assessment. 
(323, 326) 

On their own motion or on 
majority vote, supervi
sors m.ay levy annual 
taxes for maintenance. 
They may appoint 3 o\1 er
seers. (463) 

The directors may include 
in the annual assessment 
for the expenses of the 
district the. amount 
needed for maintenance, 
which is apportioned 
against each tract bene
fi ted according to its 
units of assessment. 
(524) 
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DISSOLUTION 

Whenever 25% of the la.nd
owners owning a majority 
of the acreage desire to 
have a district dissolved, 
the chancery court will 
enter decree dissolving 
same on such terms as it 
may deem best, when there 
is no outs tanding in
debte<hless or the district 
is solvent. (L. 1938, ch. 
258, suppl. 901) 

Districts may be dissolved 
upon petition of a major
i ty in acres before bonds 
are issued, and levy of' 
tax to pay obligations; 
or upon pet! tion of Vw 
of the landowners owning 
1/10 of the land and vote 
thereon, if there is 
money in the treasury to 
pay all debts. (12361) 

Upon petition of the own
ers of more than 112. of 
the 1 and, the court will 
dissolve the district, 
order written report of 
its obligations, assess 
taxes to pay them, and 
order the commissioners 
to settle the affairs of 
the district. (7265.1) 

Completed drains remain 
under the control of the 
county board. If dis
solved, the rights-of-way 
become the property of 
the col.Dlty. There is no 
specific provision for 
dissolution. 

There is no specific pro
vision for dissolution in 
this statute. It might 
be accomplished under the 
general law for the dis
solution of corporations. 

No specific provision. 
Dissolution would have to 
come under the general 
law. 

There being no outstanding 
indebtedness, the super
visors, on written request 
of 15 electors, may call 
an election on the ques
tion of dissolution. If 
a majority, voting 1 share 
for each acre owned, favor 
dissolution, the district 
stands d·issolved. (L 
1933, P• 268) 

The directors, at the re
quest of 10 electors, call 
an election on the ques
tion of dissolution. On 
a 3/s favorable vote re
corded in the county 
clerk's office, there 
being no debts outstand
ing, the district stands 
dissolved. (536) 
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STATE 

NEVADA •••••••••••••••••• 

NEW MEXICO •••••••••••• 

NORTH CAROLINA •••••• 

NORTH DAKOTA ••••••••• 

OHIO ••••••••••••••••••••• 

OKLAHOMA ••••••••••••••• 

CENSUS OF DRAINAGE: 1940 
GROUP I.-STATES INCLUDED IN CENSUS 

JURISDICTION 
Petition 

The board of county A petition must be pre
commissioners of the· sen ted by a majority 
county having the of the owners of title 
largest area in the who control not less 
proposed district has than Ys in area, or 
jurisdiction to es- 1/3 of the owners who 
tablish drainage dis- control a major pol'
tricts. (2) tion of the area. 

'!be district court of 
any cmmty, in which 
a portion of the lands 
are situated, may en
tertain a petition to 
construct drains or 
to acquire outlets, 
for the promotion of 
agriculture and the 
drainage of wet lands. 
(40:101) 

The clerk of the s~r 
perior court of any 
cotmty has author! ty 
to establish drain
age districts either 
wholly or portly lo
cated in his comty. 
The venue is in the 
county in which the 
petition is first 
filed. (5313) 

The county board of 
drainage coDDD.ission
ers, appointed by the 
board of county com
missioners on their 
own motion or on pe
ti tion, hove authority 
to establish county 
drains. (2462, 2463) 
(For township drains, 
see Sections 2495. •·1 
to •• 6) 

The board of, county 
commissioners of any 
C01Dlty have jurisdio
tion to establish 
drainage ditches. In 
intercounty ditches 
the joint boards hove 
jurisdiction and the 
petition DJIJ.Y be filed 
with the oudi tor of 
any county affected. 
(6443, 6536) 

The county commission
ers of any county 
have power to cause 
drains to be "Con
structed when they 
are conducive to the 
public welfare and 
beneficial to agri
culture. (282) 

The last equalized as
sessment roll is evi
dence of t1 tle. (1, 2) 

The petition must be 
signed by 25% of the 
adult owners who own 
1/4 of the land with
in the proposed dis
tri'c.t. It sets forth 
the name, necessity, 
description, and names 
of owners, and prays 
for the organization 
of a district. (102) 

A petition must be 
signed by a maJority 
of the resident Ian~ 
owners or by the own
ers of 3/s of all of 
the lands affected or 
assessed. There is a 
special proVision for 
Rowan, Robeson, and 
Iredell counties. 
(5314) 

Petition must be signed 
by at least 6 free
holders and presented 
to the board of coun
ty commissioners. 
Upon preliminary sur
vey, the petition 
will be dismissed 
upon further petition 
of a majority of the 
freeholders. (2464) 

Any landowners may 
file a petition with 
the county auditor of 
any countyinwhich 
lands are situated. 
The petition must 
show necessity, pub
lic benefit, and the 
names of the land
owners where known. 
(6444) 

A petition must be 
signed by 5 or more 
residents of the 
county, who will be 
affected and assessed. 
If there is a ques
tion of public bene
fit, the commission
ers require the sig
natures of either ~ 
of the omers or the·· 
resident owners of 
50% of the acreage. 
(301, 441) 

PROCEDURE 

Method of organization Fona of organization 

After hearing, the 
county commissioners 
establish the bounda
ries, make a finding 
of usefulness and 
public benefit, and 
issue a pro,clamation 
declaring the dis
tri.ct established. 
The order is filed 
with the recorder of 
each county. (5-7) 

The petition being 
1n due form, the court 
certifies that fact 
to the county com
missioners of each 
county. Drainage 
commissioners are 
elected by the quali
fied eie.ctors who 
are landowners. The 
commissioners view the 
lands and report on 
the necessity and 
public utility, and 
the court corrects 
and confirms their 
report and the dis
trict is established. 
(133, 143) 

The court clerk ap
points a board of 
viewers to· make 
preliminary report. 
After hearing, with 
the approval of 
the court, the clerk 
determines the 
question of public 
benefit. After 

·further hearing 
on the final re-

~::r~ct~h:n:0:0~~ 
firms it and es
toblis he s the dis
tri.ct. (5317-5322, 
5360) 

A hearing is hod on the 
preliminary survey 
and, if benefits ex
ceed costs, the drain 
commissioners enter 
an order establishing 
the drain. Appeal is 
to the district court. 
(2464, 2465-Supp.) 

The commission~rs 
after bearing held 
on the ground, and 
having determined 
public benefit, grant 
the petition and 
fix the scope of the 
works. The county 
surveyor makes maps 
and estimates of 
cpst. On final hear
ing, the commission-
ers correct and con-
firm his report and 
establish the drain. 
(6447- 64 62., 6536-
6564) 

Prelimi.;.ry report o!' 
viewers; order of .com
missioners confirming 
the report and estab
lishing the distrlct; 
appointment of 3 dis
interested viewers. by 
the district court; 
hearfng and confirma
tion of the viewers' 
report and correction 
of benef'i t asseSs
ments and .damages. 
(302, 306-311) 

Drainage district. The 
district, after pu~ 
lica tion of the proc
lamation of the colD'lty 
collllllissioners, becomes 
a body corporate, and 
the board of supervi
sors is the corporate 
authority. (5-7) 

Drainage district. The 
district is a body 
corporate with the 
usual powers of corpo
rations and with per
petual succession. 
The elected commis
sioners constitute the 
corporate authority. 
(133, 143, 186) 

Drainage district. The 
statute declares that 
drainage districts are 
created for public 
use and are political 
subdivisions of the 
state. They have the 
power to condemn 
rights-of-wey and out
lets. (5322, 5325) 

The organization is a 
county drain under 
control of the county 
drain commissioners. 
In in tercotmty drains, 
the drainage board of 
each .county estab
lishes the drain in 
tho t county. (2478, 
2479) 

The organization is a 
county ditch or a 
joint county ditch. A 
ditch constructed and 
used for 7 years be
comes a public wate~ 
course, and the pub
lic acquires the same 
rights therein as in 
natural watercourses. 
(6500) 

F.W.l authority is con
ferred on the dis
_trict to condemn pri
·vate and public lands, 
under the general 
statutes, for rights
of-way and o·u tlets 
necessary for its 
works. (264) 

Management 

The county commission- , 
ers appoint a board 
of 3 supervisors to 
manage the district. 
One supervisor is ap
pointed wmually. If 
tJ.1e district is inter
county, not more thRJl 
2 supervisors may be 
from 1 county. (5) 

A board of 3 drainage 
commissioners, elected 
every second year, 
manage the district .. 
Removal · of a commis
sioner from the COW'lty 
or counties vacates 
his office. (117, 
119) 

'lllree drainage commis
sioners appointed by 
the court, after 
first being elected, 
manage the affairs of 
the district. The 
clerk designates their 
terms of office and 
there after 1 commis
sioner is elected each 
year. (5319) 

A board of 3 county 
drainage commission
ers appointed by the 

· .county board manage 
and control the drain. 
They may cooperate 
with like officials 
of other states in 
int:erstate drains. 
(2479 > 2495. bo1) 

The boards of county 
commissioners control 
and menage all ditch
es in their respe()ooo 
ti ve counties. Wlen 
a county commissioner 
is interested, the 
county court will ap
point a disinterested 
freeholder to act in 
his stead. (6501) 

The cotmty commission-
ers have control and 
management of the 
district. They mey 
~~;ppoin t a drainage 
commissioner for ·the 
ditch upon endorse
men t of 20)1 of the 
residen·t landowners. 
(411) 

I'INANCING 

Preliminary expense 

The petitioners file 
a bond in the amount 
of 2% of the esti
mated cost, condi
tioned to pay the 
cost of the pro
ceedings if they are 
dismissed. Super
visors may borrow 
on warrants, limited 
to $1.50 per acre, 
to pay expenses be
fore assessruents 
are collected. (2, 
21) 

The pe ti tione•rs are 
liable for the pre
liminary expense if 
the petition is dis
missed.. After organ
ization,· th8 commis
sioners may borrow 
money for preliminary 
expenses and secure 
same by notes payable 
from assessments when 
collected. (144, 169) 

Petitioners give bond 
for $50 per mile of 
the improvement ~ 
P"3 costs if the pe
ti tion is disonissed. 
The court clerk, if 
the petition is not 
dismissed, estimates 
the preliminary ex
pense and assesses 
each acre at a level 
rate. Such assess
ment is refunded af
ter organization. 
(5315, 5319) 

The petitioners are 
join-tly and sever
ally liable for the 
expenses if the 
proceeding is dis
missed. After a 
drain is e stab
lishe d, the county 
drainage commis
sioners may pay 
all expenses from 
the inception "of the 
drain from assess
aents or bonds. 
(2465, 2494) 

·Petitioners .gi've bond 
of $200 plus $50 per 
mile· of ditch to pay 
costs if the petition 
is denied. After es
tablishment, costs 
are paid from the, 
general ditch improve
ment fu·nd. (6446, 
6451, 6462, '6493) 

The petitioners give 
bond equal to $50 per 
mile of ditch to pay 
costs if the proceed-' 
ing is dismissed. 
Commissioners may >re
qui~e bond to P"¥ all 
costs if the. worU:s 
are not finally con
structed, and may is
sue warrants secured 
by such bond. "(301, 
303) 
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FINANCING-Continued 

Apportioning benefits 

The supervisors ·view each 
tract of land and assess 
the benefits thereto. The 
commissionars sit as a 
board of. equalization and 
hear all o.bj ections and 
assess each tract according 
to the equalized benefits, 
with allowance for dam
ages. (16) 

After the preliminary report 
of the drainage commission
ers is confirmed, they make 
a complete survey and re
port showing the benefits 
assessed against each tract 
and other property. The 
court hears objections and 
corrects. and .confirms the 
report, and its action is 
final. Appeal is to the su
preme court. (144-168) 

The viewers classify the 
lanqs according to benefits 
into 5 classes and report 
the· total acreage in each 
class. Lands benefited only 
in health conditions may be 
assessed without classifi
cation. (5329, 53~3) 

The drain commis~ioners a~ 
portion benefits to each 
pa-rcel of land or other 
property. They review the 
assessments of benefits and 
correct and confirm them. 
A maj ol"i ty of the landown
ers may appeal to the state 
engineer, whose decision is 
final, (2468-2470) 

' The cow1 ty surveyor, in his 
final report, includes a 

'schedule of lands benefited 
and tl)e amounts to be as
sessed against each tract 
or other property. After 

. full hearing, the .commis
sioners equalize and .con
firm th-e report and levy 
assessments in accordance 
with the benefits received. 
(6454-6456) 

Appraisers, appointed by the 
district court upon. petition 
of the county .commissioners, 
apportion and assess bene
fits; and tl\e COJDID,issioners, 
after hearing, .correct and 
confirm them. (331) 

Assessments 

The supervisors annually 
prepare a statement of f\mds 
needed for construction, 
maintenance, and interest 
on bonded debt, add 15% for 
delinquencies, and certify 
this sum to the assessor, 
who collects the assess
ments on the regular roll 
of the county. (16, 17) 

The court, when confirming 
the assessments, may order 
them paid in 15 ins tall
ments, conveniently arranged 
to meet payments for con
s truction and maturing 
bondsa Addi tiona! assess
ments may be levied in the 
same ma.rmer as original as
sessmentsa All assessments 
become liens upon the land 
and other property until 
paid. (159, 168) 

When the as.Sessm.en t ratio is 
confirmed, the drainage 
commissioners ascertain the 
to tal cost, add 1~ for 
maintenance for 3 years and 
certify that sum to the 
clerk. Annual assessments 
are levied, apportioned on 
the classification, to meet 
maturing bonds ~d interest. 
Assessments are a paramo\Dlt 
lien on the lands assessed. 
(5351, 5362, 5372) 

The drain commissioners as
certain the "cost of con
s,truction" and carry out on 
the assessment list tile 
amount which each tract of 
land or other property must 
pay. The list is filed with 
the county auditor and col
lected like other taxes .. 
(2471-2474) 

Confirmed assessments are 
leVied in proportion to the 
benefits assessed. They 
are placed on the duplicate 
tax rolls by the auditor, 
collected as other taxes, 
and become liens on the 
date of the approval of 
construction. Appeltl. is to 
the court of common pleas. 
(6460-646'7' 6484) 

Assessments are in propor
tion to benefits and the 
confirmed assessments are 
liens, from the date of 
cont'irmation, upon the land 
and crops produced tbereon. 
Assessments are collected 
like state and .coooty taxes 
on real estate and personal 
property. (338) 

Bonds 

Bonds may be issued only 
when ·voted at a special 
election at which all 
freeholders owning not 
less than 5 acres may 
vote. Bonds may not ex
ceed the aggregate of 
benefits assessed. (32) 

The drainage commissioners 
may borrow money, not ex
ceeding the amOtmt of the 
assessments, and issue 
notes or bonds therefor. · 
Bonds must mature not 
later than 1 year after 
the last installment of 
the assessments is due. 
(169, 182) 

When the total cost ex
ceeds 25¢ per acre, com
missioners issue bonds for 
the aggregate am.ol.Dlt less 
cash payments. Each in
stallment is not less than 
5% nor more than 10% of 
the total issue of bonds. 
(5351) 

'Ib.e board of cotmty com
missioners may issue 
drainage bonds to pay 
costs of rights-of-way 
and construction after 
notice of determinationa 
Bonds are payable in stated 
amounts and intervals for 
not to e,xceed 15 years. 
(2494) 

When the commissioners make 
assessments payable in 
installments, they may 
issue bonds for construc
tion. (6460-63) 

If bonds are to be issued 
they must be requested in 
the petition. The treas
urer reports th~ total 
assessments not paid in 
cash and the board issues 
bonds payable in 10 an
nual installments, begin
ning not more than 4 
years after the .current 
fis.cal year, and not to 
exceed the nnpaid assess
ments. (301, 371, 380) 

Security for bonds 

Bonds constitute a lien 
upon ell the land and im
provements within the 
boundaries of the ~dis
trict, and the supervi
sors must levy a suffi
cient tax to pay the 
ann u a 1 interest charges 
in addition to creating 
a sinking fund to ul ti
mately ret-ire the bonds. 
(33) 

Notes and bonds are liens 
upon the assessments 
against which issued. No 
bond may be adversely af
fected by any subsequent 
change in the assessment 
of benefi tsa Assessments 
are liens on the lands 
and other property. (169, 
182) 

Commissioners 11ake annual 
assessments for both 
principal and interest of 
bonds, which assessments 
are liens on the land. 
Holders of bonds in de
fault 6 months may compel 
assessments by mandamusa 
(5355) 

Separate sinking f\mds are 
provided for each drain 
and the COlDl.ty commission
ers annually levy a tax 
upon assessed benefits, 
which is applicable ex
clusively to the payment 
of maturing bonds. (2494-
2495) 

Bonds are backed by the 
:full faith and credit of 
the county. Each COlDl.ty 
establishes a general 
ditch improvement fUnd, 
which is a sinking fund 
for all bonds .. All 
drainage taxes go into 
this fmd, and in case of 
deficiency the .county 
board may transfer gen
eral revenue funds there
to. (6492, 6493) 

No annual installment of 
bonds may exceed the cor
responding installment of 
assessmentsa Bo.nds, 
though issued by the 
county, recite that they 
are payable from the 
taxes- of the district 
only.. Bonds are regis
tered by the county 
clerk. (371-401) 

MAINTENANCE 

Maintenance is provided in 
the annual certificate of 
the super·visors to the 
county commissioners, 
showing the amount which 
will be needed for all 
purposes. (16) 

The drainage commissioners 
annual! y report to the 
court the amount to be as
sessed for maintenance, 
and such tax is propor
tio ned on the last con
firmed assessment of bene
fits and collected in the 
same way. (161, 164) 

Drainage oommissioners may 
levy assessments for 
maintenance in the same 
proportion as t'or con
struction.. They may is
sue bonds for maintenance 
where the cost will be 
more than $1.00 per acre. 
(5373-a, 5373-c) 

DISSOLUTION 

There is no specl fie pro
vision for dissolution 
and 1 t would have to be 
accomplished under the 
general law of the state. 

A majority of the owners 
owning lfz of the area 
may petition the drainage 
commissioners to call a 
special election on the 
question of dissolution, 
when all obligations ha:ve 
been paid. A majority 
vote re corded in each 
county dissolves the dis
trict. (252, 253) 

There is no specific pro
vision in the statute 
for dissol utiona ·Being 
political subdiviSions 
of the state, drainage 
districts might be dis
solved under the general 
law. 

All county drains are under 'lbere is no specific pro
the connty commissioners vision for dissolution .. 
and the cost of mainte- When construction has 
nance is assessed in tile been discontinued for2 
same m81Uler as cons truc
tion costs. Intercounty 
drains are maintained by 
the .commissioners of each 
county. (~6) 

Maintenance is apportioned 
to the landowners accord
ing to benefits; and when 
the owners of 2/s in 
am.mmt of the apportioned 
work so request, contract 
is 1 et for the work and 
payment is made from the 
ditch fund. (6506) 

The county commissioners 
appoint a drainage com
missioner, lrho keeps 
drains in repair. On pe
tition, after hearing, 
the cost of maintenance 
is apportioned ratably to 
original benefits and 
levied as for original 
construction. (413, 414) 

years, the drain commis
sioners may levy an as
sessment to pay out
standing warrants in the 
same manner as for .con
s tructiona (2487; L.. 1933, 
Cb. 93) 

The commissioners, upon 
the saae proceedings as 
for organization, after a 
ditch has ceased to be a 
public benefit, may va
cate and abandon it. 
Private rights lBB.Y not be 
interfered with. (6506) 

When the purposes of the 
district have been accom
plished, any person af
fected may bring suit in 
the county court to dis
solve it.. The district 
judge, after establishing 
that all outstanding ob
ligations have been paid, 
will decree dissolution. 
(446, 447) 
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STATE 

OREGON ................. . 

SOUTH CAROLINA ...... 

SOUTH DAKOTA ......... 

TENNESSEE ............. . 

TEXAS ..•••.•.•••.•.•••.•. 

UTAH .................... . 

VIRGINIA .............. . 

JURISDICTION 

The county court of 
the county having the 
largest acreage to be 
included has juris
diction to establish 
drainage districts to 
protect lands for 
agricultural purposes 
or wl;ten conducive to 
the public welfare. 
(123:101) 

The court of common 
pleas of the county 
having the larger 
acreage may recei've a 
petition to establish 
a drainage district, 
but the district will 
not be established 
until a maJority of 
the freeholders own
ing a majority of the 
lands vote favorably 
thereon. (6157) 

The board of colDlty 
co mm iss i oners,upon 
petition, at any regu
lar or special ses
s ion, may establish 
drainage works in aid 
of agricultUre or 
when conduciVe to the 
public welfare. (61: 
1001-1002) 

The county court 
of' any county may es
tablish drainage dis
tricts. This is the 
cotmty court presided 
over by the county 
judge or chairman and 
not the quarterly 
county court. (4216) 

The commissioners 
court of any county 
may establish drain
age districts.. Such 
districts may include 
municipal corpora
tions or any part 
thereof, but no land 
may be included in 
more than one \ii.strict 
at the s am e time. 
(8097) 

The county commission
ers of the county 
wherein the greater 
portion of the lands 
are situated have 
au thor i ty to estab
lish drainage dis
tricts• upon proper 
petition therefor. 
(24A:o.2) 

The circuit court of 
any cotmty has juris
die tion to establish 
drainage. The stat
ute declares drainage 
districts to be pub
lic improvements and 
to be construed as 
revenue producing in
vestments of the 
county. (1737) 

CENSUS OF DRAINAGE: 1940 
Gaour 1.-:::lTATES INCLUDED IN CENSUS 

Petition 

The owners o'f record 
of 50% of the acreage 
in any contiguous 
body of wet or over
flowed land must sign 
a petition, stating 
the name of the dis
trict, the necessity, 
that it will be a 
pub lie benefit, and 
the names of the land
owners. (101) 

The petition must be 
signed by the Sinking 
Fund Commission or by 
a majority either in 
munber or acreage of 
the owners of contig
uous wet lands need
ing drainage. (6157) 

Petition must be signed 
by a majority of the 
omers of the agricul
tural lands likely to 
be affected, and set 
forth the nep:essity, 
a descripti.on of the 
works, and a gene-ral 
description of the 
terri tory affected~ 

(1002) 

A majority of the land
owners and also a 
majority of the own
ers of a majority of 
the number of acres 
1 iabl e to be assessed 
must sign the peti
tion. It must be 
sworn to by one or 
more petitioners. 
(4218-a, 4219) 

The petition must be 
signed by 25 of the 
freeholding resident 
taxpayers of' the pro
posed district, or, 
if there are less 
than 75, then by 7'3 of 
those whose lands will 
be affected. (8098) 

Pet:t tion must be signed 
by a majority of the 
owners of title who 
control not less than v3 of the area, or 
the owners of title 
to a major portion of 
the lands benefited. 
(o.1) 

The petition may be 
filed in any .county 
where lands are lo
cated and must be 
signed by ·51% of the 
landowners, irrespec
tive of area owned by 
each. (1738) 

PROCEDURE 

Method of organization Form of organization 

If, after hearing, the 
court is of opinion 
that the petition is 
in due fo r m and 
should be granted, 
it will enter an or
de r declaring the 
district organized. 
(102, 103) 

After noti.ce, the 
court hears objections 
in a sUDliDary manner, 
and being of opinion 
that the district 
will be beneficial to 
the lands and to the 
public welfare, de
crees that the dis
trict be organized. 
(6158, 6159) 

The county commission
ers, after survey, 
file a copy thereof 
with the state engi
neer for approval. 
After hearing on peti
tion and survey, the 
commissioners estab
lish the drain as set 
forth in the repe>rt, 
or as DIOdified. (1003-
1006) 

Hearing on the peti
tion; appointment of 
an engineer to make 
survey and viewers to 
assess damages; hear
ing on the viewers' 
report; and judgment 
of record locating 
and establishing the 
dis tr let. Appeal is 
to the cir.cui t court. 
(4234-4263) 

A 2/3 vote of the res
iden t freeholders is 
necessary to estab
lish a district.. Only 
resident taxpayers 
who are qualified 
voters are eligible. 
On favorable vote the 
court declares the 
district established. 
(8111-8117) 

The commissioners hold 
a hearing, determine 
the sufficiency of the 
petition, detennine 
benefits and public 
utility, appoint su
pervisors to construct 
the works, and issue 
a proclamation estab
lishing the district. 
(o.3-o.6) 

Court appoints 3 view
ers who report on prac
ticability of project. 
After hea·ring on view
ers' repo'rt, court may 
decree preliminary es
tablishment~ Viewers 
then procure survey 
and plan estimate cost 
and damages, and 
classify land accord
ing to benefits; and 
after hearing thereon, 
court finally es tab
lishes district if 
benefits will exceed 
co~t. (1738-1756) 

Drainage district. The 
district has the power 
to condemn rights-of
way and easements neo
essa.ry to 1 ts works. 
I,t also has the right 
to condeom a property 
already devoted to a 
lesser public use. 
(139) 

Drainage district. The 
district is a public 
corporation of the 
state for the period 
mentioned in the pe
tition. The corpo
rate existence may be 
extended upon peti
tion after majority 
vote of the landown
ers. (6159) 

Power is conferred on 
the diStrict to regu
late any drain and 
alter any watercotu"Se, 
and to acquire real 
or other property 
necessary to its pur
poses. (1025, 1036) 

Drainage district. In 
Intercounty districts 
application is made 
to the county court 
of' each county inter
ested. The county 
court of the county 
having the largest 
area appoints an en
gineer and two view
ers and the other 
counties appoint one 
viewer each. (4345) 

Drainage district. The 
district is a body 
corporate, with power 
to condemn lands and 
other property for 
rights-of-way and 
outlets except through 
mtmicipali ties, where 
consent of the au
thorities is required~ 
(8151) 

Drainage district. 
Upon recording the 
commissioners' proo
lamation, the district 
becomes a body poli
tic .. and corporate 
with perpetual suc
cession, and the su
pervisors constitute 
.the corporate author
ity. (o.s-o.7) 

The district is a bOdy 
corporate and politic 
with the usual powers 
of corporations. The 
right of eminent do
mflin is .conferred for 
the acquisition of 
rights-of-way and out
lets. (1747, 1759) 

M001agement 

The district is man
aged by a board of 3 
elected supervisors, 
who must be landown
ers. Each elector may 
cast 1 vote for each 
acre owned. There
after 1 supervisor is 
elected annually for 
a 3-year term. (108-
112) 

A board of 3 elected 
supervisors, who must 
be landowners, man
age the di.strict. A 
m aj o ri ty in acreage 
is necessary to a 
quorum for holding an 
election~ When there 
is no quorum, the 
Sinking Fund Commis
sion appoints the su
pervisors. (6160) 

All drains are llllder 
the charge of the 
board of coWlty com
missioners. In inter
county drains, the 
respective boards 
have charge of the 
porti-on in their coun
ties. (1029, 1<136) 

The court appoints 2 
directors, who must be 
landowners and 1 a 
petitioner; and they, 
wHh the judge of the 
county court, cons ti
tute the board of 
dire.ctors with gen
eral .control and man
agement. (4306-4309) 

Upon petition of a 
majority of the tax
payers, the court 
will order an elec
tion to choose 3 
drainage commis
sioners to manage 
the district. Other
wise the court ap
points 3 commis
sioners, who must 
be freeholders and 
residents of the 
county or adjoin
ing county. (8118-
8124) 

A board of 3 supervi
sors appointed by the 
county commissioners 
manage the affairs of 
the district. Upon 
petition of a major
ity of owners and 
acres, the commission
ers must· remove any 
supervisor. (o.40) 

Court appoints .county 
board of drainage com
missioners, of 3 mem
bers. when first 
drainage district in 
county has been 
finally e s tabltshed. 
This board adminis
ters the affairs of 
all drainage districts 
in the county. The 
ooun ty treasurer is 
treasurer of the board 
of drainage .commis
sioners. (1759) 

FINANCING 

Preliminary expense 

If the petition is 
dismissed, the cost 
is apportioned to the 
petitioners in pro
portion to acreage 
owned. When supervi
sors are elected, they 
levy a tmiform tax of 
not more than $1.00 
per acre to pay pre
liminary expenses. 
(103, 115) 

If the petition is 
dismissed, petition
ers must pay the 
costs in proportion 
to the acreage of 
each. After organi
zation, the supervi
sors levy a uniform 
acreage tax, not ex
ceeding 50¢, to pay 
preliminary expenses. 
(6159, 6166) 

Petitioners must file 
bond to pay costs if 
the peti tlon is dis
missed. The expenses 
are paid from the gen
eral fund of the 
cotm.ty and reimbursed 
from the assessments 
af:ter organization. 
(1002) 

The petitioners ask 
that provision be made 
for expenses up to 
the stage where bene
fits are confirmed. 
Deeming 1 t expedient, 
the court will make 
assessments on an 
acreage basis. After 
establishment, the 
court pays all .costs 
by as.sessment. (4219-
4222, 4240) 

Petition must be ac
companied by $200 in 
cash to pay expenses 
if the proceeding is 
dismissed.. After or
ganization, this 
money is returned to 
petitioners and pre
liminary expenses are 
paid from the pro
ceeds. of bonds. (8099, 
8138) 

Bond for 2% of the 
estimated cost must 
accompany petition, 
conditioned to pay 
the preliminary ex
pense if the pNr 
ceeding is ·dis
missed. After or
ganization, super
visors pay by warrant 
not to exceed $1 .. 50 
average per acre. 
(o.2, o.36) 

Bond with the petition, 
in the amount of the 
product of $70 multi
pli e d by the square 
root of the estimated 
acres, to pay costs 
if the proceedings 
are dismissed. After 
organization, .costs 
are paid by the treas
urer upon certificate 
of the circuit judge. 
(1738) 



CHART OF DRAINAGE LAWS 
OF DRAINAGE, 1940-Continued 

Apportioning benefits 

Appointed commissioners and 
the chief engineer view the 
premises and assess bene..:. 
fits to each parcel of land 
and other property. After 
hearing on the commission
ers' report, the court, 
having determined th.at the 
benefits will exceed the 
costs, amends and confirms 
the report. (118, 121) 

The court appoints 3 dis
intere·sted appraisers to 
assess benefits and damages 
and report in tabular form 
with the names of the om
ers and the amounts as
sessed. After swnmary hear
ing, the court e'(Jualizes 
and confirms the report. 
(6169-6171) 

The cow1ty commissioners fix 
the . proportion of benefits 
and, after notice, hold a 
hearing for the equaliza
tion thereof at which hear
ing they are finally fixed. 
Appeal is to the cir.cuit 
court. (1008)· 

The court appoints 3 dis
interested commissioners, 1 
an engineer, to classify 
the lands on a graduated 
scale and assess the bene
fits. After confirming the 
corrected benefits, the 
court levies a tax in .pro
portion to the graduated 
scale. (428o-4288) 

Benefits are not apportioned. 
The court acts as a board 
of equalization for each 
district, or appoints a 
special board for any d.is
tric t upon petition 8nd 
election. (8140, 8145) · 

, The supervisors view and as
sess each tract. Notice of 
a meeting of the supervisors 
as a board of equalizati~m 
is mailed to e a.ch owner. 
After hearing, the supervi
sors finally determine the 
benefits and taxes to ·be 
assessed. (o.21) 

the viewers appointed by the 
court classify the lands on 
the ratio of benefit in 7 
classes from A to G. Dam
ages are assessed separate
ly. The 'Viewers report the 
number of acres in each 
.class beloning to each 
landowner. (1752) 

FINANCING-Continued 

Assessments 

A certified copy of the de
cree is recorded in each 
county. 'llhe supervisors 
armually compute ilie amount 
to be raised and certify it 
to the assessors of each 
county. Assessments are a 
1 i en on the 1 ands and the 
crops raised thereon. (121-
127, 131) 

The supervisors levy the as
sessments of the confirmed 
appraisers' report in suf
ficient amotDlt to complete 
the improvement plus l()"h 
for emergencies, and addi
tional for interest if bonds 
are to be issued. Assess
ments are collected like 
county taxes. (6173-6178) 

The commissioners assess 
each tract according to the 
equalized benefits and file 
the assessments with the 
county treasurer.. The tax 
is then due and becomes a 
perpetual lien. Separate 
assessment certificates 
against each tract may be 
issued. (1008, 1011) 

lfuen the .court .confirms the 
benefits, it assesses them, 
and the .clerk enters the 
taxes in the drainage as
sessment book and they are 
collected like other taxes. 
(428G-42S8, 424,4-4244. 5) 

Costs of drainage are levied 
upon all property in dis
trict-real_, personal, and 
other. Drainage taxes are 
collected like general 
county taxes, by county tax 
collector or spe.cial col
lector appointed for the 
district. (8136, 8140-8146) 

The supervisors make an an
nual statement of the money 
required for all purposes_, 
and that amount plus 15\( 
for delinquencies is leVied 
in proportion to the equal
ized benefits and collected 
like general taxes. (o.22) 

When contract for construc
tion is let, the drainage 
.commissioners determine the · 
total cost, including main
tenance for 3 years, and 
.certify the result to the 
oourt for record. They 
then prepare tax rolls for 
the .county treasurer, who 
collects the taxes. (1771) 

Bonds 

Bonds may be issued in the 
dis ere tion of the super
visors; maturing at annual 
intervals for not more 
than 40 years, commencing 
afteF not more than 5 
years. They may be called 
after 5 years at 3% pre
mium. (143, 144) 

After an election on the 
question of issuing bonds 
at which a majority of the 
freeholders owning a ma
jority of the acreage vote 
favorably, the supervi
sors may issue bonds not 
to exceed 90% of taxes 
levied. (6157, 6196; L. 
1932, P· 1253) 

If the cost is too great 
to be paid in 1 year, the 
commissioners f1x .by reso
lution the ammmt of in
s tallments to be paid 
each year and may issue 
bonds not to exceed the 
unpaid assessments. (1024) 

~en the cost is greater 
than should be born in 
one year, the .court will 
fix the amount to be col
lected each year and issue 
drainage bonds of the 
county to pay construo
tion costs. Bonds mature 
in 20 years and are ex
pressly to be paid out of 
assessments. (4335-4341) 

After .confirming the engi
neer's report, the commis
sioners .court orders 
bonds to be issued suf
ficient to pay for the 
improvement and incidental 
expenses. Bonds may not 
exceed Y4 of the assessed 
value of real property in 
the district. (8127-8139) 

The supervisors may issue 
honds when deemed expedi
ent and to run not less 
than 5 nor more than 4> 
years. The proceeds 
thereof must be used for 
construction purpos~ 
only. (o.46) 

The commissioners, after 
noti.ce of intent, issue 
bonds for the total coSt 
plus interest for 3 years. 
(1772-1777a) (See Act of 
'38, Sec. 2734-b, relatiVe 
to assistance from the 
county.) 

Security for bonds 

The treasurer must keep a 
bond fund into which is 
paid sufficient money 
from assessments to meet 
the necessary instal.lment 
of honds. (143, 144) (For 
alternative method of 
issuing bonds, see L~ 1933, 
Ch. 247, Sees. 305-313.) 

In the annual tax 1 evy the 
supervisors make pro
vision for the payment of 
bonds, and a special ftmd 
is set aside for that ex
clusive purpose. No levy 
may be made which impai:r-s 
the security of bonds or 
the bond fund. (6196) 

~AINTENANCE 

The supervisors provide for 
maintenance in the anru.t.al 
assessments. Taxes for 
ma.intenance are col
lected separately by 
the tax collectors and 
kept in a separate 
"maintenance· fund" against 
which warrants are drawn. 
(122) 

The super·visors levy an 
annual maintenance tax 
apportioned upon t'he 
basis of the net assess
ments of benefits, and 
not exceeding ~ tbereof 
in any one year. Mainte
nance taxes are collected 
like other taxes. (6197) 

Bonds state that they are Assessments in the same 
.charges upon the land and proportion as for con
payable out of the assess- struction may be made for 
ments. Should there be a maintenance uJXm petition 
deficiency, a new appor- of a majority of the land
tionment of assessments owners, provided tile cost 
may be made to pay bonds. does not exceed 20% of 
(1008, 1021-ID24) original cost. (1014) 

Bonds are recorded in the 
drainage record with a 
description of the lands 
on which assessments have 
not been paid. Holders of 
bonds .delinquent for 2 
years may have a receiver 
appointed to collect as
sessments. 

The state attorney general 
certifies to the legality 
of the bonds and they are 
registered by the state 
comptroller. Thereafter, 
no defense may be offered 
against their '!alidity 
except forgery and fraud. 
(813(}-8136-a) 

Bonds are a lien on all 
the lands and the improve
men ts thereon to the ex
tent of the equalized 
benefits. Supervisors 
must levy a tax to pay 

. interest and provide a 
sinking fund to retire 
bonds. (o.47) 

Commencing with the ma tu
rity of the fj.rst install
ment of bOnds, the annual 

,levy is 110\(of the matur
ing principal and interest. 
Assessments have the force 
of a judgment and are 
liens second only to gen
eral taxes. (1772-1777&) 

On petition of the direo
tors, the .court will make 
a special assessment for 
maintenance, but loimi ted 
to 10¢ per acre in any 
one year. Assessments are 
based on tlle apportionment 
of benefits. 

the commissioners 8IU1ually 
report an estimate of 
maintenance cost and the 
court le"Vies taxesfor 
maintenance at the same 
time as taxes levied for 
bonded indebtedness. Not 
over 1j~ of assessed 
value of all property may 
be levied. (8137, 8138) 

Maintenance taxes are pro
vided in the annual esti
mate of the supervisors 
of the amount to 9e col
lected for the expenses 
of the district for the 
ensuing year. (o.22) 

Haintenance for the first 
3 years is provided in 
the estimate of' total 
.cost for which the prop
erty is assessed. Drain
age commissioners may 
levy maintenance taxes in 
the sa11.e proportion as 
the original assessment. 
(1771) 
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DISSOLUTIO~ 

A drainage district within 
an irrigation district, 
there being no indebted
ness of the drainage dis
trict, may be dissolved by 
the county court upon 
verified petition of a 
majority of the landown
ers representing 7~ of 
the acres in the drainage 
district and after hear
ing. (145; L. 1933, Ch. 247) 

The corporate existence is 
limited to the time 
stated in the petition 
but may be extended after 
majority vote. If at the 
hearing on the commission
ers' report the court 
finds the cost excessive, 
i i will d.issol ve the in
corporation. (6191) 

No specific provision. 
Abandoned proceedings may 
be revived by the commis
sioners and the value of 
the work done on the 
abandoned drain will be
come a charge against the 
new drain after hearing 
and equalization of such 
value. (1041) 

No specific provision for 
dissolution. 

On petition of 50 free
holders, or 1/3 if less 
than 100, after e1 ecUon 
and a 2j3 a.:ffirmative ma
jority, the district m.ay 
be d.issol·ved. Assessments 
to pay all debts and bonds 
continue to be made by 
arurual levy. The ccnm.ty 
treasurer becomes trustee. 
•(8177-8193) 

Any district may be dis
solved by the district· 
court of the county in 
which it is situated, on 
verified petition of o/4. 
of the adult landowners 
who own 2/.s of the area 
after all indebtedness 
has heen paid ·or pro'!ided 
for. Permanent improve
ments remain for the com
m on use of landowners. 
(o.59) 

'lllere is no specific pro
-vision for dissolution. 
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STATE 

WASHINGTON. Drainage 
Improve
ment Dis
tricts. 

.Farm Drain
age. 

JURISDICTION 

The colin ty commission
ers of any county 
have authority to es
tablish improvements 
to drain any contigu
ous body of land 
situated in the same 
county. (4405) 

The county court of 
the COWlty in which 
are situated the 
lands, or the greater 
portion of them, upon 
proper petition, if 
public welfare will 
be promoted and the 
benefits will exceed 
the cost. (88:04, 
07, 21) 

CENSUS OF DRAINAGE: 1940 
GROUP I.-STATES INCLUDED IN CENSUS 

Petition 

Four or more persons 
whose lands will be 
benefited may file a 
petition with the 
cotmty commissioners, 
setting forth the ne
cessity, location, 
and route of the im
provement. For an 
intercounty district, 
the petition is filed 
in each cotmty. (4407, 
4446) 

Petition for establish
ment may be signed by 
a major! ty of the own
ers of the lands to be 
benefited, or by own
ers of a majority of 
the.._ lands, or by a 
majority of the county 
board or of the town 
boards of supervisors 
of the county or 
towns in which the 
lands are situated. 
(05) 

PROCEDURE 

Method of organization Form of organization 

After the board has 
determined benefit to 
the _lands and public, 
an election is held 
on the question of 
organization. Each 
elector votes once 
for each 10 acres. 
owned. (4299, 4408, 
4424) 

The petition is re
ferred by the court 
to the drainage 
board, which examines 
the land and reports 
on the necessity, 
costs, works, etc., 
of the ndrainage." 
The court. holds hear
ing on the board's 
report, and estab
lishes the drainage 
or denies the peti
tion. Appeals are to 
the circuit court of 
the county having 
jurisdiction. (05-
07, 25) 

Drainage district. 
When 1 oca ted in 2 or 
more counties, it is 
designated as a 
"joint district 11 with 
the narues of the 
counties. (4446) 

A county "drainage." 

Management 

Two electors of the 
coWlty who a,re land
owners in the dis
trict a,re elected 
supervisors, and with 
the county engineer 
constitute the board 
of supervisors who 

·manage the district. 
(4425) 

The .county farm drain
age board, appointed 
by the county court 
when the first peti
tion is filec;l under 
this law, consis·ts of 
3 suitable persons 
who become a body 
corporate and have 
charge of all drains 
in the county con
structed under the 
Farm Draina-ge Law. 
(04) 

FINANCING 

Preliminary expense 

Bond for $200 is filed 
witll the petition to 
pay costs if the same 
is dismissed. After 
organization, the 
co•nmissioners levy an 
rumual tax to defray 
expenseS up to that 
time. (4421) 

If the petition for 
establishment is 
denied, the cost of 
the proceeding is as
sessed against the 
petitioners. (07) 

WISCONSIN.< ------~--------------+--------------+--------------1-------------~r--------------r------------__, 
Drainage 
Districts. 

WYOMING ••••.••••••••••• 

The circuit court of 
any county in which 
any part of the lands 
are situated may form 
a drainage district 
when the public wel
fare will be promo ted 
and benefits will ex
ceed the damages and 
costs. Public Ser
vice Commission must 
approve when navi
gable waters affected. 
(89:19, 27) 

The district court of 
any county has juris
diction to establish 
drainage districts 
upon petition of the 
landowners. State 
lands may be included 
on notice to the con
trolling authority of 
such lands. (122: 801) 

The petition ~ust be 
signed by a majority 
of the owners repre
s enting 1/3 of the 
area, or the owners of 
more than 1!2 of the 
lands, provided that 
no owner can be 
cotmted for more then 
320 acres. (19) 

The 'pet! tion must be 
signed by a majority 
of the adult owners 
who represent 1fa in 
area of the land, or 
the adult owners of 
more than 112 of the 
land. ·(801) 

After hearing, the 
court. appoints 3 
drainage commission
ers, who make pre
liminary report, which 
must be approved by 
the state engineer 
and other state of
ficers named. The 
commissioners then as
sess benefits, which, 
after further hearing, 
are corrected and 
confirmed. (20-26) 

After hearing, if the 
petition is found suf
ficient, the court 
appoints 3 commis
sioners for the dis
trict. CommissionerS 
may be elected upon 
petition of 'Ia of the 
owners. After full 
hearing, the court 
corrects and· confirms 
the commissioners' 
report and declares 
the dis t ric t organ
ized. (804, 835)" 

Drainage district. Up
on filing of confir
mation of the drain
age commissioners' 
report with the cir
cui t court, the dis
tric t becomes fully 
organized as a body 
corporate. (Z7) 

Drainage district. The 
district is a body 
corporate with per
petual succession, 
and the commissioners 
are the corporate au
thor! ty. (804) 

Three drainage commis
sioners, appointed by 
the court, manage the 
affairs o·f the dis
trict. Landowners may 
be commissioners. Re
moval from the state 
or from with in 50 
miles of the district 
vacates the commis
sioner's office. (23, 
24) 

Three district commis
sioners, appointed by 
the court or elected 
by 7'3 of the owners, 
have control of the 
district. Commission
ers are at all times 
under the control and 
direction o,f the 
court. (815-824) 

The court will author
ize the district .'com
missioners to borrow 
money ql the notes of 
the district, running 
not more tban 2 years, 
for the pUrpose of 
carrying on the pro
ceeding. (47) 

If the petition is dis
missed at any stage, 
judgment for costs is 
entered' against peti:
tioners, proportioned 
to acreage owned. Af
ter organization, pre
liminary costs are 
patd from assessments. 
(843, 859) 
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F INAN•CI N G-Con tinued 

Apport~oning benefi-ts 

When campleted, the supervi
sors me an itemized' state
ment of cost. 'Ehe county 
ooJrunissioners' then. appoint 
a boa!'d of app1'aisers to 
Qpportion the totwl cost to. 
the property in tile distrj,ct 
accoTd:l.n.g to bene fits. 
(4430) 

• 1 The drainage boa-rd with as
: s:l.s.t&..nce of an engineer 

lays out the drain and as
sesses the benefits to· ·each 
parcel of land and· corpo-

i ration. 'The 'board e.il.so ·as
se.sses tbe damageS to all 
farms and corporations. The· 
eo ur t holds hearing on t}'le · 
bo11rd1s r.eport, and conflms 
ih after amendment accord-' 
l!ng to the facts. (08, 09). 

·The oomJDissioners assess 
·benefits to the l~ds and· 
.corpora-tions in the dis
trict, and award· dainages :. 
for l!J,nd s to be taken or 

, injured. ·Remonstrances wUl . 
be heard by the court, ·and 
!the assessments and awards , 
modified ·~s deemed· equi
table. (28-33) · 

Assessments 

'Dhe appraisers file a sched
.ule of asses.sment; the eoun ty 
commissioners hold a hearing 
thereon,, sitting as a board 
of eq!J&liza tion; and when 
the assessments are finally 
confirmed, they 11.re levied 
&gains t the property de
scr±bed. (4433, 4435.1) 

Costs are levied in pl'opor
tion to benefits confirmed 
and not 1n excess thereof. 
The assessments are col
te·cted by clerks of the 
towns or other JDunicipali
ties, and transmitted to 
the .county trea:surer. 
Lands may be sold f'_or nOn
payment of drainage· taxes.-
(10, 13) . . 

The court .,.clerk certifies to 
the register. of deeds in 
each c_ounty a description 
of the land and the ·am01Ult 
assessed against. it. The 
~sessments are theh .a f'ifst 
l:l,.e·n, sup~rior t.o ·a11 but 
.general taxes. Aggregate 
assessments ma.y not exceed 
the benefits. (34-37) · 

A-fter the preliminary report 1 'lll.e commissioners prepare an 
.is .conf'il'llled., ~e. COIIlmis- ass~ssment roll shoWing the 
sioners make a fihal ·report, aggr-egate benefits confiria.ed 
assessi'lg .benefits to ea.cb against eacb parcel. It is 
tra~t. and estimating total Certified t9 the asSessor, 
•cost. Upon hearing on· this extended on the tax ~lls,. 
report, tl\e court cor-rects and collected by him. (862-
and confirms the assessment · 865) 
of benefits. (842-846) 

Bonds 

The county commissioners 
determine when bOnds shall 
be issued to pay the costs 
of the improvement, and 
they also determine the 
number of installments of 
assessments to pay bouds, 
and may include interest 
on ~bonds for 4 years. 
(4422, 4428) 

Snbj ect to approval by the 
court, the drainage board 
may issue bonds of the 
-ndrainagen for money bor
rowed, at not exceeding ~ 
·mterest. (12) 

Upon order of the court, 
the commissioners may 
borrow money, not exceed
ing the assessments un
paid at the date of bo17 
rowing, and issue . bonds 
or notes runnihg not 
longer than 1 year after 
the last installment of 
the assessments is due. 
.(47) 

Commissioners may borrow 
money_, not exceeding the 
to tal assessments, and 
secure same by notes or 
bonds. Upon petition, the 
court may order r.e:f\mding 
bonds of longer maturity 
to be issued and may levy 
assessments , to pay them.. 
(877' 884) . -

Security for bonds 

The commissioners 1 f!VY an 
annual assessment suffi
cient to pay bonds and 
interest. Such assess
ment is a lien on all 
property assessed. If 
refunding bonds a.re is
sued, all assessments 
bear the same rate of 
interest as the bonds. 
(4421.2, 4428, 4459.1) 

Bonds are a lien on all 
assessments theretofore 
confirmed by the court 
for .construction, repair, 
or otller work. (12) 

Bonds are a lien on the 
assessments, wlUch in tum 

· are first liens on the 
lands, superior to all 
other liens except gen
eral taxes. Bonds run
ning more t.hailtyear 
·(except re:f'undj,ng bonds) 
must have approval of 
collllllissioners of banking 
and of agriculture, and 
of state engineer and 
!lttorney general. (47) 

Bonds are liens on the as
sessments of benefits, 
which in tum are perpet
ual liens, not exceeding 
the confirmed benefi.ts, 
on the property assessed. 
Provision must be made in 
the annual budget for the 
payment of bonds. (fffl, 
884) 

MAINTENANCE 

The commissioners amually 
estimate the maintenance 
cost and certify the 
amount to the county au
ditor for levy as other 
assessments are levied. 
(4435.2) 

The drainage board makes 
annually an estimate of 
the flD'lds needed for the 
ensuing year for all pur
-poses, proportioned upon 
th.e confirmed benefits, 
and the assessments a re 
levied after. hearing and 
confirmation by the court. 
(19) 

Commissioners annually re
port the amount necessary 
for repairs and mainte
nance, and after notice 
and hearing ~ court 
fixes the amount to be as
sessed, which is lmown as 
the "assessment for r&-
pairs.n 

An es tJ.ma te of the a.momt 
needed for maintenance 
and repair is annually 
filed by the commission
ers With the court, and, 
after hearing and cor
rection, the amount is 
added to the district 
budget for that year. 
(900) 
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DISSOLUTION 

Upon petition by one or 
more landowners and like 
proceedings as for organ
ization, the commission
ers may declare the im
provement, or any part 
thereof, abandoned. Such 
action does not affect 
assessments previously 
made. (4443) 

No specific provision. 

Owners of more than ~ of 
the land assessed for 
benefits may petition the 
court for dissolution. 
All debts must have been 
paid or the lands assessed 
to the full amount of the 
confirmed benefits and 
all delmquent lands sold. 
Finding such facts, the 
court will dissolve the 
dj,strict. (665) 

Districts are corporations, 
with perpetual succession. 
No specifi:c provision is 
made for dissolution ex
cept 1n eases of invalid 
proceedings for organiza
tion, in which cases the 
court will dissolve the 
incorporation. 
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STATE 

CONNECTICUT •••••••••• 
(Gen. Stats. of Conn., 
1930; Ch. 226, Sees. 
431G-4316; p. 1377.) 

MAINE ••••••••••••••••••• 
(Rev. Sta ts. !Iaine, 1930; 
Ch~ 25, S e.cs. 1-35; P• 
491.) 

MASSACHUSETTS ••••••• 
(Gen. Laws of Mass., 1932. 
Vol. II, Ch. 252, Sec. 
1-23, P• 3025) 

NEW HAMPSHIRE ••••••• 
(Pub. Laws, N.H., 1936, 
a-.. 520.) 

NEW JERSEY •••••••••••• 
(Rev. Stats. N.J., 1937; 
Sees. 15:l>-1; 40:3G-5.) 

NEW YORK ••••••••••••••• 
(Cahill's Consol. laws, 
N.Y., ]930. Ch. 10, Sees. 
~95; Ch. 11, Sees. 
260-272, P• 520.) 

PENNSYLVANIA ••••••••• 
(Purdon's Penna. Stats; 
Title 3, Sees. 721-725; 
731-736; 741-744.) 

JURISDICTION 

The superior court of 
the county in which 
any of the lands are 
situated has juris
diction to establish 
a drain. 

The com1ty couission
ers of the county in 
w hi c h the lands are 
situated have juris
diction to establish 
drainage. 

State Reclamation Board, 
appointed by depart,. 
roents of health and 
agriculture (one em
ployee of each and 
the third appointed 
jointly), with the 
approval of' the gov
ernor and COWlcil· 

The selectmen of the 
town in which the 
lands are situated 
have jurisdiction t o 
establish drainage. 

The board of managers 
of the Geological SUr
vey make a sur'Vey, 
adopts a system of 
drainage, and reports 
to the State supreme 
Court, which court 
has jurisdiction. 

'lbe water power and 
control colllDission of 
the State, of its own 
motion or upon petl,.
tion of the 1 andowners 
to be affe.cted, has 
jurisdiction to estab
lish drainage improve
ment districts. 

The nearest court of 
quarter sessions has 
jurisdiction to es
tablish, upon petition 
thez:oefor~ 

CENSUS OF DRAINAGE: 1940 
GRoUP 11.-STATES NOT INCLUDED 

Petition 

OWners of land who de
sire to drain across 
in ter'Vening lands, 
and are unable to 
agree with the inter
vening owner as to 
right of way or da.
ages, may petition the 
superior court of the 
county in which the 
lands are situated to 
establish such drain. 

Any person or corpora
tion owning land that 
CfNl no t be drained 
without crossing a 
high way or the land 
of others, may file a 
petition to establish 
a drain. 

A majority of the pro
prietors, either in 
interest or value, Ill:&y 

petition the board, 
setting forth the ne
cessi ty or desira
bUity of the imp~ve
ment, the objectives 
to be accomplished, 
and a general de
scription of the lands. 

Th.e pro.eedure is the 
same as that for lay
ing out a highway. 

Fi'Ve owners of separate 
lots included in a 
tract of low, boggy, 
or wet land may peti
tion for a drain. On 
written remonstrance 
of a majority in area, 
the .court Will refuse 
to appoint commission
ers to construe t a 
system of drainage. 

Petition for for
ma tion: Any person 
owning low or wet 
lands, or any person 
or public corporation 
in the vicinityof 
such lands. Petition 
for construction: A 
majority of the own
ers of the property 
to be benefited, who 
represent 1/2 of the 
assessed valuation of 
the entire property. 

A majority of owners 
of land forming a con
tinuous swamp or marsh 
IIIUSt sign the peti
tion for the estab
lishment of drainage. 

PROCEDURE 

Method of organization Form of organization Management 

The court appoints 3 
disinterested free
holders of the town 
to determine the 
best method of drain
age and the dam
ages that will ac
crue. After hear
ing all obJections 
to their report, 
the .court amends 
or adopts it. Upon 
motion of any par
ty, the court ap
points 3 other free
holders to assess 
damages. 

After notice and hear
ing on the peti
tion, the commis
sioners appoint a 
court of review con
sisting of 3 or 5 
disinterested free
holders who meet 
on the premises, lay 
out the drain, as
sess damages, and 
report. After hear
ing, the .COIUidssion
e r s confirm the re
port as presented 
or as amended by 
them. 

The Reclamation Board, 
being convinced of 
the utility, issues a 
certificate appoint
ing ·a, 5, or 7 com
missioners for the 
district and author
izes them to form a 
reclamation district. 
At a hearing on the 
petition, a majority 
in area or 'Value is 
necessary fur a quorum. 

The selectmen, upon 
petition, may cause 
any low or swampy 
land within their 
town to be drained, 
and may lay out the 
drain and take such 
land as may be nec
essal"y for rights of 
way. 

The supreme court 
appoints 3 disin
terested commission
ers with power to 
construct the drain
age system accord
ing to the survey. 
They execute the 
work and report the 
cost to the court, 
with a description 
of the lands that 
should contribute to 
the expense. 

After investigation, 
the conservation com
mission reports on 
boundaries, .cost, 
and benefits, and 
files a survey show
ing each parcel of 
land affected. Af
ter final hearing 
thereon, the com
mission establishes 
the district. Ful'
ther similar pro
ceeding is required 
for construction. 

The court appoints 
3 commissioners to 
view the lands, 
make survey, es
timate cost, and 
lay out the works. 
They fix the pro
portion of the cost 
to be paid by each 
of the perties. 

Private ditch. 

The party paying for 
the drain causes the 
final report and the 
adjudication of the 
commissioners to be 
recorded in the office 
of the register of 
deeds of the coun~y. 

Reclamation district~ 
Upon receipt of funds 
for .construction, the 
Reclama t.ion Board 
gives the district a 
name, l.Dlder which name 
the improvement is 
constructed. 

There is no organiza
tion. The completed 
work :i.s a drainage 
ditch under the con
trol of the town se
lectmen. 

The ditch is controlled 
by the party seeking 
to have it estab
lished. If the drain 
is obstructed on ad
jacent land, the owner 
may call 2 of the 
selectmen to 'View the 
premises, and they 
will order such ob
struction removed at 
the cost of such party 
as they may determine. 

The owner or owners of 
the drain so estab
lished 11ay impro'Ve, 
deepen, or repair it 
from time to time in 
order to keep it ef
fective. 

Control is in a board 
of 3, 5, or 7 commis
sioners appointed by 
the Reclamation Board. 
A prudential.committee 
of 3 is ele.c ted a:t 
the initial meeting, 
at which a maJority 
in value or area is 
necessary for a 
quorum. 

The town selectmen ha'Ve 
complete control and 
management of the 
ditch. 

When established, the Control and management 
works become a system rest in a board of 
of drainage. 3 com m is stoners ap-

Di-ainage improvement 
district. It is a 
body .corporate, with 
perpetual existence, 
and with the usual 
powers of corpora
tions including the 
right of eminent do
main. 

The drainage is a .cor
pora tion, .composed of 
the landowners and the 
supervisors of the 
township. 

pointed by the supreme 
court. 

The ear e, operation, 
and maintenance of 
any district is under 
supetvision of the 
.conservation commis
sion. A drainage as
sociation, organized 
within the.district, 
presents all drainage 
matters. to the com
mission for approval. 

The first meeting ~s 
fixed by the court, 
and thereafter an an
nual meeting is held, 
and a majority, by 
vote, ha:ve power to 
open al)d repair drains 
and make assessments 
in the proportion 
fixed by the .collllllis
sioners. 

FINANCING 

Preliminary expense 

The preliminary ex
penses are paid by 
the petitioner. 

Bond must accompany the 
petition, .conditioned 
to pay all costs and 
damages arising from 
the establishment of 
the drain. 

Districts may borrow 
~oney for preliminary 
and current expenses 
and issue notes there
for, payable in not 
more than 2 years. 
The proceeds are peid 
out on warrants signed 
by a majority _of the 
prudential committee. 

The preliminary ex
penses are paid by the 
selectmen from assess
ments made by them on 
the lands benefited. 

The commissioners 11 a y 
borrow money for pre
liminary expense and 
gi v e their bonds as 
commissioners there
tor, and such bonds 
are paid from assess
ments on the 1 ands 
benefited. 

The commission may is
sue certificates of 
indebtedness for ~e 
necessary preliminary 
expenses, to maWre 
in not exceeding 5 
years from their date, 
and they may be once 
renewed for"~ like 
period. Such_ certi
ficates are paid from 
a uniform acreage taX. 

The preliminary ex
penses of the :improve
ment are paid by the_ 
petitioners, and may 
be refunded out of 
assessments after o~ 
ganization. 
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Apportionment of benefits 

The court appoints 3 disin
terestec,I freeholders of' the 
town to assess d&WlgeS, and · 
thei'r report is conclusive, 
tmless set aside for irregu
lar! ty after exceptions are 
taken.. In that event, a 
further board will be ap
pointed by the court to re
assess damages. 

None. The riecessi ty of the 
drain is established by the 
court of review, .and the 
to tal benefit is to the 
landowners presenting the 
petition. 

The commissioners prepare a 
detailed survey showing the 
boundaries of the district 
and the character of' the 
improvement. They estimate 
the total expense, and de
termine the percentage to 
be borne by each landowner. 
They report to the State 
Recl~tion Board, and that 
board, after hearing all 
obJections, .corrects and 
confirms the report. 

The town select:Jaen apportion 
the benefits and award dam
ages, and benefits are used 
by way of set-off against 
d.a.mages. 

The supreme .court h o 1 ds a 
summary hearing on the .com
-missioners' report, deter
mines. objections, and di
rects the .COIIUDissioners to 
distribute and assess the 
total expense against the 
lands ill proportion to the 
benefits to be derived by 
each parcel. 

The .conservation collllllission 
divides the work into sU:ch 
parts as may be necessary, 
lll1!1 apportions the "cost "of 

, each part to the parcels 
served in proportion to 
the benefit to be received .. 
The total cost tO each p8:r
cel in the district is the 
sum of its portions for the 
several parts of the work. 

The coiD.IIdssioners, in fixing 
the proportion of the "cost 
to be bome by each owner, 
base thei,r estimate on the 
amcnmt of land made useless 
by such swaap or aarsh~ and 
the benefit that will be 
recei-ved from the impro-ve
ment. 

FINANCING-Continued 

Asses511.ents 

Except as in the case of re
assessment by a board ap
pointed for the purpose, 
the costs are taxed at the 
discretion of the court. 

All daaaage to any pei'Son 
caused by the drain, includ
ing the value of the royalty 
or stumpage ·and of the aa
terial reaoved or used, aay 
be re.covered against the 
petitioners. 

'!he collllissioners record with 
the register of deeds of 
every county affected a copy 
of the plan, description of 
the land, and total aaount 
assessed against each par
cel. By agreement among 
the aeabers, the total SlDI 

required may be raised by 
voluntary ,contributions de
posited with the State 
treasurer for the use of 
the district .. 

The town selectmen assess 
upon persons whose lands 
recei'Ve special benefits a 
just share of all expenses. 
Such assessments have 
the same effect and are col
lected in the sue way as 
assessments for sidewalks 
and sewers. 

After notice and hearing 
upon the assess111ent roll, 
the commissioners correct 
it and file it with the" 
court. nte court equalizes 
and· confirms the roll af,'ter 
a hearing, and it is de
livered to the committees 
of the several townships, 
who require the assessments 
to be paid 1n 10 <mnual in
stAllments. Such assessment 
roll is a lien upon the 
land. 

Annually, the ,cotllllission pre-
pares a statement of the 
8lll0Ul'lt required for the en
suing year to retire matur
ing indebtedness, bonds, 
and interest, and for aain
tena.nce, and aails .copy 
to the supervisors of each 
_county affected. The aaooot 
1s levied agaiilst the parcels 
1n proportion to the total 
cost assessed, and collected 
like general taxes. 

Bonds Security for bonds 

No pro vis ion is aade for No bonds. 
the issuance of bonds. 

No proVision is made for No bonds. 
the issuance of bonds. 

The district may IIS.ke tempo
rary loans to pay construc
tion costs 1n anticipation 
of the assessments. They 
may issue bonds with the 
approval of the reclaaa tion 
board, allJBaturing within 
25 years and the first with
in 5 years. Ckl majoritY 
'Vote and with the county 
coiJLdssioners' approval, the 
cOlmty lillY advance the cost 
and issue cotmty\ bonds. 

The district clerk: certi
fies to the county as
sessor all sums payable 
annually on account o f 
bonds, and the amount to 
be paid by each proprio
tor. These amounts are 
added to the annual tax 
bills and collected in the 
same manner as town taxes. 
Such assessaents are liens 
on the land assessed. 

'lllere is no provision for No bonds. 
the issna-ce of bonds. 

Bonds of the .co..i.ssioners, 
as such, on which they 
are not perSonally liable, 
may be issued to raise 
money for construction 
and other expenses. 'lbe 
bmds are paid froa the 
assessments. 

The .COlllllissiOn may issue 
bonds on.bebalf of the 
district for the amount 
of the estblated "cost plus 
10 per.cent. Bonds are 1n 
serial forw., payable in 
not oVer 50 years, and ai-e 
exeap't from taxation. The 
proceeds are deposited 1n 
the general "drainage iJt
pro'Vement district" fund 
to the credit of the par
ticular impro'Velient. 

The co11.aissioners pledge 
the assessaents to be 
collected by them for- the 
repayaent of principal 
and interest of bonds. 

Bonds are paid from the 
taxes levied upon the land 
and property in the dis
trict. The comptroller 
is authorized to pay same 
as they •ature, upon order 
of the commission. They 
are a legal investaent 
for sa-vings banks and 
trust co11panies. 

When organized, the corpora- 'lbere is ·no provision for No bonds. 
tion has power to lay and the issuance of bonds. 
.collect assessments, which 
are 11 ens on the land and 
the personal property that 
aay be on it. When author-
ized by the "corporation, its 
president "collects the as-
sessaen ts in the S8lle 118Jlner 
as .co\Dlty levies. 

MAINTENANCE 

There is no specific pro
vision regarding mainte
nance, but it would be 
accomplished by the party 
petitioning for the drain, 
under the direction of 
the selectaten. 

The owner or owners of a 
drain so established must 
pay all C()Sts of mainte
nance and repair. 

The district COIIIlissioners 
may levy assessments tbr 
11aintenance in the same 
manner as for original 
construction. The pru
dential co•mittee has 
charge of all expenditures 
on account of maintenance. 

DISSOLUTION 

There is no provision for 
dissolutionc 

There is no prOvision for 
dissolution. 

No reclaaati.on district 
11ay dissolve without spe
cific authorization by 
tile general court, which 
may not be given mtil 
prOvision is made for the 
payment of all obliga
tions. 

Maintenance and repair are There is no prOVision for 
under the control of the dissolution. 
town selectmen. 

Upon the application of' There is no provision for 
any interested party, the dissolution. · 
supreme "court will appoint 
3 co•miss1oners to aa.ke 
repairs to the system of 
drainage. The proceeding 
is the S811e as for origi-
nal .construction, and the 
expense is paid in the 
same proportion. 

The annual statement of No specific proVision. 
the. coJIIII.ission on which 
taxes are levied includes 
the a111ount required :fur 
maintenance. '!be drainage 
association •akes annual 
reco•aendations to the 
.commission in regard to 
Mintenance and operation 
.costs. 

The corporation has power 
to maintain and repair 
the drains at the co11mon 
expense, in proportion to 
the asseSSllents made by 
the COlllllissioners. 

No specific provision. 
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PROCEDURE FINANCING 
STATE JURISDICTION 

Petition M.ethod o.f organization .Fono of organ1.-za tton Management Prelimd.na,ry expeOse 

RHODE ISLAND ••••••••• The town council of any Landowners desiring to ~.f. the town .council, Private ditch. ~e parties peti tion'iing' The peti't1on•must be 
(Gen. Laws, R. I • , 1938"; town has jurisdiction dra:ln tlU'ough adjacent after hearing deems :!lor and whose 1 an ds 1 accompanied by bond to ' Ch. 350, P• 729.) to establish drainage. lands, and being un-' advisable, it ap- are a.ffe_cted by ·the pay cos.ts ·if the drailn 

able ·to agree on the points 3 disinter- ' d:!Jtch control and man- •is deemed to ·be · inex-
metho·d and damages, es ted persons to age same. pedient. If· ·the drain 
may pet! tion the town locate tile drain lis· es t&blished, the 
councU, setting forth and apportion the .preld.lltilnary ·coStts are 
the general course of dama-ges a·nd bene- taxed in the diaore-
the drain and the ,par- fits be tween the,· tion o.f t·he town 
ties affected. parties in interest. council. 

~ey report in writ-
ing, and after fur-
ther hearing the 
co·uncil makes su·ch 
order as it deems to 
be right. Appeal is 
to the superior court. 

VERMONT ................ The town selectmen of "When there is a dispute At the hearing, the The de.ci-sion of the The ditches al?'e con- The prelJJn1ina·r y ex-
(Pub. Laws, Vermont, any town have juriS- as to drainage through selectmen apportion selectmen is reduced trolled by the parties penses are paid by 
!1.933; Sees. 4858-4863; diction to establish the lands of others, the work &mong the to writing, signed by openin"g them·, w1der tl>e parties benefited. 
3823-3837.) drainage. either party may ask parties, having regard a majority, and f11ed the supervision• of 

&n investigation by to the interests of in the town .clerk's the town selectmen.· 
the town selectmen, each 1n the opening of office. On appeal,. 
and give 10 days' the drain. Appeal i~ the judgment of the 
notice to the other to the county court. court after N!port of 
parties of the time The court may appoint a com.odssion" is lik~ ' 
and place of the hear- a commission to re- wise recorded. 
ing. port, after which it 

renders judgment; 
which is recorded in 
the office ot the town 
.clerk. -

WEST VIRGINIA ....... The Circuit Court of Three or more owners 'The Court appoints an Dral!nage District, with The district is con- A bond, fixed by the 
(West Va. Code, 1937; any county in which of real property w·ith-- engineer to make sur- the usual powers of trolled by a \loa'rd· of court, must ·be filed' 
Ch. 2153-219_3; P• 744.) any of the lands are in a proposed. district vey and report. A.f- public corporations. 3 supervisors .elected , with the pe~ition; 

situated has juris- may petition the Cir- ter notic,e and heorl!ng by the latidowners. cond·i tioned to· pay, 
diction to establish ' .cuit Court to estab- on the engineer's re- expenses ~f petition 
drainage d).stricts. lish drainage. .port., the court, find- l.s denied' After or-

ing that ~&linage will g8.n1~·tion. a uniform 
be of public benefit tax o.r 50¢ p.e r acre 
and of benefit to the is levied for this 
lands, will establish purpose. 
the district. 
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OF DRAINAGE LAWS 

F I N'kN C IN G- Continued 
MAINTENANCE 

Apportionment of benefits Assessments Bonds Security for bonds 

Thi':ee- disin,terested persons, The costs of· the petition and There is no provision for No bonds. There is no specific pro-
appotnted ·by the town coun- ,prel~inary proceedings are the issuance of bonds .. vision for maintenance, 
cil, apportion . the -damageS taxed in the discFetion of but Widoubtedly it would 
and -be n·e .f 1 t s ·between the the town council. be in the descretion of 
p~iot:ies in interes-t. the to~m council and at 

the expense of the parties 
benefited. 

' 

' 

!Ehe town seLectmen, or the 1 The·re is no asses~ment, as 'JJhere ls no provision for No bonds. Ditches must be kept free 
COWltY court on appeal,_ ap- such, but the work is appor- the issuance of bonds. for the passage of water, 
.porti'on the work among the .tioned among the interested and if an interested party 
intettes,ted• part.ies accord- . ·,parties according to bene- fails to perform his share 
ing· to· 'th~ ·benefit rece;ived' fits. of cleaning or repairing, 
,by each. proceedings may be had as 

' 
for the original opening. 

A board of 3 ap·prai.Se·r·s, After notice ·and ·hearing on ihe supervisors may·-issue .The bonds are a- lien on The supervisors ha:ve gen-
ap,J>o~n ted· by the circuit t_!le appraiSers' report, the serial bonds not to exceed the lands and other prop- eral power to levy an an-
cOurt on petHion of the cour,t amends and con:flrms it 90% of the taxes levied, erty assessed, and the nual tax sufficient to 
board of ,superv:iSo-r,s, views and th·e s~:~pervisors le·vy to mature at annual in- supervisors must annually maintain and repair the 
~e l:arid and o;th~r ,property the necessary tax in pro-- tervals for 15 years be- collect a tax sufficient works of the district. 
and. assesseS benefits and portion to the benefits. ginning not later than to pay maturing bonds and 
damages. TPe ·tax is collected by the 5 years after their date. interest. Collection may 

! sheriff like general taxes. be enforced by mandamus. 
,, 

0 

683 

DISSOLUTION 

There is no provision for 
dissolution. 

Ditches may be discontinued 
by the same proceeding as 
that for opening them. 

There is no specific pro-
vision for dissolution. 
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